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PREFACE. 

The  subject  of  this  Treatise  was  the  subject 
on  which  I  dehvered  Lectures  as  the  Tagore  Law 
Professor  for  the  year  i8g6  in  the  University  of 
Calcutta.  During  the  i6  years  which  have  since 
elapsed,  case-law  has  largely  discussed  several 
incidents  of  joint  property,  while  legislature  has 
made  new  provisions  for  the  partition  of  revenue- 
paying  estates.  In  the  present  Edition  I  have 
attempted  to  discuss  the  principles  in  the  light 
of  the  authoritative  decisions  up-to-date,  without 
interfering  with  the  old  division  of  the  subject 
according  to  the  personal  laws  of  the  people  in 
British  India.  This  division  of  the  subject  will, 
it  is  hoped,  facilitate  the  student  in  discriminating 
the  principles  of  the  different  systems  of  law  on 
the  same  questions,  though  it  may  inconvenience 
the  busy  practitioner  who  will  have  to  refer  to 
different  parts  of  the  Treatise  in  order  to  collect 
all  the  information  on  any  question.  But  this 
inconvenience,  it  is  hoped,  will  be  minimized  by 
a  reference  to  the  Index  which  will  show  at  once 
where  the  same  question  has  been  discussed 
according  to  the  different  systems  of  law. 

calcutta,  1 

^  Ram  Charan  Mitra. 
The  i^th  February  ig/j.j 


ERRATA. 

Page    39  Line  24     f.)r  'See  also  Pursultam"  read  '-But  see  Pursuttam  " 

48  „       29     after  "consisted"  read  "of." 
S3  Last  line  for  "a  at"  read   ''at  a." 

1)       62  ,,       18     for  "these  Lectures"  read  "my  subject  " 
M       84  note  at  bottom  for  "H.R.  29  AIL"  read  '-LL.R.  29  AH." 

»     125  „         2     for  "that  is  a  pious   duty"  read  "that    it    is   a    pious 

duty." 

„       —  „        17     for  "father's  the"  read  'the  father's." 

135  ).       33     for  "wishes  to  contest  the  notice"  read  "denies  knowl- 
edge of  the  immotal  purpose." 

147  „       20     for  "mortgage"  read  "mortgagor."  ^• 

151  „         3     for  "has"  read  "his." 

167  „       17     for  "are"  read  "were." 

182  „         3     for  "Lecture"  read  '-Chapter." 
198  marginal  note  "Wajib-ul-urz"  should    be    transposed 

against  last  para. 
231  for  "4  C.W.R."  read  "4  C.W.N." 

235  ,,         4     for  "accordingly"  read  "oftentimes." 

„       —  „       14     for  "disownery"  read  "disowning." 

238  „       26     for  '-or"  lead  "and." 

240  „         3     for  "formed"  read  "framed." 

246  „       20     for  "pre-emption"  read  "pre-emptor." 

260  „         2     for  "another"  read  "the  other." 

—  „         6     for  "disposed"  read  'dispossessed." 

„     284  „       21     for  "impatible"  read  "impartible." 

300  ,.       30     for  "with"  read  "without." 

303  „       29     for  "on"  read  "of." 
360  Place  foot-note  '"p.  184." 

430  „       27     for  "272"  read    "277." 
450  Last  line  but  one  for  "joint"  read  "joined." 
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PART  I. 

THK 

LAW  OF  JOINT  PROPERTY 

IN 

BRITISH    INDIA. 


CHAPTER  I. 
Joint  Property  in  India. 

The    conception    of  Joint    Property     involves 
within  it  that  of  property  in  general. 

The  term  "property"  is  used  by  Jurists  in  What  is 
more  applications  than  one.  They  use  it  to  de-  P^°P®'"*y 
note,  (i)  ownership,  or,  (2)  the  subject  of  owner- 
ship, or  (3)  valuable  things.  In  the  first  of  these 
applications,  ownership  is  not  infrequently  con- 
sidered as  the  aggregate  of  the  rights  of  an  owner, 
and  in  this  sense,  he  only  is  the  owner  of  a  thing 
who  has  absolute  control  over  the  thing,  whose 
interest  is  unlimited  as  to  duration  and  who  has 
the  absolute  power  of  disposal  of  it. 

But  this  is  taking  too  limited  a  view  of  the 
signification  of  the  word.  It  seldom  happens  that 
all  the  rights  over  a  thing  are  centred  in  the  same 
person.  "The  distribution  of  rights,"  says  Sir 
William  IMarkby,  "detached  from  ownership  which 
we  actually  find  in  use  is  very  extensive."  And 
yet    it    is    the    holder    of  the    residuary  right  in  a 
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lliiiii^'  or  subject  of  ownership,  whom  we  in  common 
parlance  always  consider  as  the  owner  of  the 
thuior  and  distinguish  the  holders  of  the  detached 
rights  as  owners  of  particular  rights. 

In  all  the  above  three  applications  of  the  word 
"property,"  the  idea  of  a  right  to  exclude  all 
others  from  the  enjoyment  of  the  subject  of  owner- 
ship is  predominant.  In  the  case  of  public  pro- 
perty although  no  one  has  the  right  to  exclusive 
enjoyment,  none  can  rightfully  prevent  another 
from  enjoying  it. 

The  v;ord  "property"  which  is  used  in  describ- 
ing the  subject  of  these  pages  need  not  be 
restricted  to  the  aggregate  of  the  rights  or  to  the 
residuary  rights  only.  It  properly  comprehends 
the  "detached  rights"  too,  if  I  may  use  the  expres- 
sion—in  short  all  possible  combinations  of  rights 
over  a  thing,  the  subject  of  ownership. 
.  y^I^^^      '^  When    property    (usino;    the    term  to  mean  all 

joint       pro-  .  ^       y       /      ^  ^  .  •      . 

perty.  possible  combinations  of  rights  over  a  thmg  which 

is  the  subject  of  ownership)  is  owned  by  more 
individuals  than  one,  it  is  said  to  be  the  joint 
property  of  those  individuals.  It  must  be  the 
same  property  or  the  same  combination  of  rights 
over  the  thing,  which  must  be  the  subject  of 
joint  or  common  ownership.  It  not  infrequently 
happens  that  different  interests  or  rights  in  respect 
of  the  same  thing,  the  subject  of  ownership,  be- 
long to  different  individuals.  A  piece  of  land  may 
be  owned  by  A  by  tilling  and  reaping  the  crops, 
and  by  B  by  receiving  money-rent  for  it  from  A. 
Here  A  and  B  are  owners  of  different  rights  or 
interests  but  are  not  joint  owners,  though  the  piece 
of  land  in  respect  of  which  they  enjoy  the  different 
rights  is  the  same.  But  if  in  the  case  supposed,  in- 
stead of  A  and  B  being  the  exclusive  owners 
respectively  of  the  particular  rights  of  tilling  and 
reaping  the  crops  and  of  receiving  the  money-rent, 
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/?,  and  /}.,  wv.ve  the  co-sharers  of  A   and  similarly 
/)*,    and    Bo   of    B,  then  A,  A^  and  A^  would  have 
been  joint  proprietors  and  so  also  B,    Z?,    and    B^. 
The  joint  property  in  the  case  A,  A^  and /^2  would 
have  been  the  right  to  till  the  land   and    reap    the 
crops,    while    that    in    the    case    of  B,  B^  and  B^ 
would  have  been  the  right  to  receive  the    rents    in 
respect    of    the   same  land.      In  popular  language 
the    same    land    in    the    case    supposed  might  be 
called  the  joint  property  of  A,  Ay  and  y^._>  and  also 
of    B,    By    and    B^  ;   but  it  would  be  a  mistake  to 
call  A,  Ay  and  A^  a  joint  proprietor  with  B,  By   or 
B.^.    By  the  expression  "joint  property,"  therefore, 
we    understand    such    common    ownership  over  a 
thing  as  belongs  to  two  or  more  individuals.     The 
common  ownership  must  be  over  the  same    rights 
and  interests  in  the  subject  of  ownership,    though 
it    is    not  necessary  that  the  extent  of  the  right  or 
interest  of  each  of  the  owners  should  be  the  same, 
or,  that  there  should  be  unity    of  title  among    the 
joint  owners.     Thus,  of  two  joint  owners  one    may 
be  entitled  to  receive   ,Vths  of  rents  payable    by    a 
tenant    in    occupation    of.  the    land  and  the  other 
to    the    remaining  Jiths    of    the  same  rents — the 
former    as    an    heir  to  his  father  and  the  latter  by 
purchase.      Nor  is  it  necessary    that    each    of  the 
owners    should    own    the     same      combination    of 
rights.      Thus  if  A  be  entitled  to  sir  or  khas  pos- 
session i.e.  direct  possession  of  an  undivided  third 
share    of    the    lands    comprised    in    an    estate  as 
Zemindar  or  Sadder    Malgnzar  and  B  to    similar 
possession  of   the  remaining    two-thirds    share    of 
the    same    lands    as  a    lessee,  A  and  B  would  be 
joint     proprietors    in    reference    to    the     right    of 
possession.      See    the  observations  of  the  judicial 
Committee    in     Lain    Bhaqnuit    Snhai    v.    Be/)in 
Behari    Mitlcr  (1910)   14  C. W.N    962;  I.LR.  37 
Cal.  918. 
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Very  dis-  jjie  expression  "joint  property"  is    of  a    class 

similar       to         .  ,        ^i  •      -i  •  ic    •    ^  ^  >> 

English  With     the     Similar      expression —  joint-tenancy 

Joint-ten-  ^vith  which  English  lawyers  are  so  familar.  But 
the  joint  property  which  is  the  subject  of  this 
Treatise  is  very  different  from  the  English  estate 
known  as  "joint-tenancy."  1  shall  in  a  subsequent 
chapter  point  out  in  detail  the  points  of  resem- 
blance and  dissimilarity  between  the  English 
estate  joint-tenancy  and  the  joint  ownership  of 
the  members  of  a  joint  Mitakshara  family.  1 
shall  now  content  myself  with  a  few  words  on 
the  nature  of  the  English  joint-tenancy  with  a 
view  to  show  that  of  the  various  classes  of  joint 
properly,  which  properly  form  the  subject  of  this 
treatise,  only  a  small  portion  have  a  few  of  the 
peculiar  incidents  of  the  E^nglish  joint-tenancy. 

Mr.    Williams    in    his    book   on  Real  property 
says : — 
English  "A    gift    of    land    to    two    or  more  persons  in 

ancy."  "'  joint-tenancy  is  such  a  gift  as  imparts  to  them 
with  respect  to  all  other  persons  than  themselves, 
the  properties  of  one  single  owner.  As  between 
themselves,  they  must,  of  course,  have  separate 
rights;  but  such  rights  are  equal  in  every  respect, 
it  not  being  possible  for  one  of  them  to  have  a 
greater  interest  than  another  in  the  subject  of  the 
tenancy.  A  joint-tenancy  is  accordingly  said  to 
be  distinguished  by  unity  of  possession,  unity  of 
interest,  unity  of  title  and  unity  of  the  time  of 
the  commencement  of  such  title.  Any  estate  may 
be  held  in  joint-tenacy  ;  thus,  if  lands  be  given 
simply  to  A  and  B  without  further  words,  they 
will  become  at  once  joint-tenants  for  life.  Being 
regarded  with  respect  to  other  persons  as  but  one 
individual,  their  estates  will  necessarily  continue 
so  long  as  the  longer  liver  of  them  exists.  While 
they  both  live,  as  they  must  have  several  rights 
between    themselves,    A   will    be    entitled    to    one 
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moiety  of  the  rents  and  profits  of  the  land  and  B 
to  the  other;  but  after  the  decease  of  either  of 
ihein    the    survivor    will    be    entitled  to  the  whole 

during  the  residue  of  his  life An  estate    in    fee 

simple  may  also  be  given  to  two  or  more  persons 
as  joint-ttMiants.  The  unity  of  this  kind  of  tenure 
is  remarkably  shown  by  the  words  which  are  made 
use  of  to  create  a  joint-tenancy  in  fee  simple." 

And  again — 

"The    incidents     of     joint-tenancy  last 

only  so  long  as  the  joint-tenancy  exists.  It  is 
in  the  power  of  any  one  of  the  joint-tenants  to 
sever  the  tenancy  ;  for  each  joint-tenant  possesses 
an  absolute  power  to  dispose,  in  his  life  time, 
of  his  own  share  of  the  lands  by  which  means  he 
destroys  the  joint-tenacy.  *  *  *  Thus  if 
there  be  three  joint-tenants,  and  any  one  of  them 
should  exercise  his  power  of  disposition  in  favour 
of  a  stranger,  such  stranger  will  then  hold  the 
undivided  third  part  of  the  lands  as  tenant-in-com- 
mon with  the  remaining  two." 

Kent  in  his  Commentaries  speaking  of  joint- 
tenacy  says  : — 

"  Joint-tenants  are  seised  per  viie  et  per  tout 
and  each  has  the  entire  possession,  as  well  of 
every  parcel  as  of  the  whole.  *  '■■'  *  The  doc- 
trine of  survivorship  ox  J-us  accrescendi  is  the 
distinguishing  incident  of  title  by  joint-tenacy ; 
and  therefore  the  entire  tenancy  or  estate  upon 
the  death  of  any  of  the  joint-tenants  went  to  the 
survivors  and  so  on  to  the  last  survivor  who  took 
an  absolute  estate  of  inheritance." 

Clark  D.  Knapp  in  his  treatise  on  the  Law  of 
Partition  speaking  of  joint-tenancy  says  in  p.  17  : 
"  Two  or  more  persons  to  whom  are  granted  lands 
"or  tenements,  to  hold  in  fee-simple,  fee-tail,  for  life, 
"for  years,  or  at  will,  are  joint  tenants  and  the  estate 
"which  they  thus  hold  is  called   an   estate  in  joint- 
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"tenanc}'.  The  tenants  thereof  must  have  one 
"and  the  same  interest,  arising  by  the  same  ccn- 
"veyance,  commencing  at  the  same  time,  and  held 
"by  one  and  the  same  undivided  possession.  The 
"principal  incident  to  this  estate  is  the  right  to 
'survivorship,  by  which,  upon  the  death  of  one 
joint-tenant,  the  entire  tenancy  remains  to  the 
"surviving  co-tenant,  and  not  to  the  heirs  or  other 
"representatives  of  the  deceased,  the  last  survivor 
"taking  the  whole  estate."  And  again  :  "At  Com- 
"mon  law  an  estate  in  joint-tenancy  is  where  lands 
"or  tenements  are  granted  to  two  or  more  persons 
"to  hold  in  fee-simple,  fee-tail,  for  life,  for  years, 
"or  at  will.  Each  joint  tenant  has  the  entire  posses- 
"sion  of  every  parcel  and  the  whole.  It  is  a  unity 
"and  entirety  of  interest.  The  interest  being  equal 
"and  similar,  also  one  and  the  same,  the  survivor 
"takes  the  whole.  Joint  tenants  have  one  estate 
"in  the  whole  and  no  estate  in  any  particular  part. 
"Two  corporations  cannot  hold  lands  as  joint 
"tenants.  Each  being  something  that  cannot  die, 
'there  can  be  no  survivorship.  Nor  can  a  corpora- 
tion hold  lands  as  a  joint  tenant  with  a  natural 
"person." 

There  is,  it  is  true,  no  prohibition  in  the  law 
of  this  country  against  the  creation  of  joint  owner- 
ship having  all  the  peculiar  incidents  of  the 
English  joint  tenancy.  Parties  may  by  proper 
instruments  bring  such  estates  into  existence. 
But  as  a  matter  of  fact  such  estates  are  unknown 
Compared  in  British  Indiaf  t ).  I  shall  therefore  simply  point 
late  of  Hin-  out  here  the  slrikmg  features  of  resemblance  and 
dissimilarity  between  this  l^^nglish  Estate,  on  the 
one  hand  and,  on  the  other,  the  estate  which  two 
or  more  Hindu  widows   inherit    under    the     Hindu 


( I 


du  widows. 


(l)     Jogeswar    Na-riin    Du    v.    Ram    Clumdia    Dutt  (1896)     I,     R     23 
I.  ^-  37  C'-t);   I-  I  •  R.  23  Cal.  670  (679). 
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Law  from  iht-ir  deceased  husband  (polygamy  not 
being  an  offence  among  the  Hindus)  or  lliat  whicli 
two  or  more  daughters  succeed  to  as  lieiresses  to 
their  father.  The  estate  wliicli  widows  or  daughters 
jointly  inherit  makes  the  nearest  approach  to  the 
English  joint-tenancy.  Here  there  is  unity  of 
possession,  unity  of  interest,  unity  of  title  and  unity 
of  the  time  of  the  commencement  of  such  title. 
The  right  of  survivorship  also  obtains  among  the 
widows  and  the  daughters.  But  though  the  ana- 
logy is  close,  the  two  estates  are  not  exactly  alike. 
One  of  several  widows,  or  one  of  several  daughters 
cannot  by  any  act  of  hers  change  the  nature  of 
the  estate,  as  an  English  joint-tenant  can  do,  nor 
will  the  law  allow  the  heirs  of  the  last  survivor  to 
take  the  entire  inheritance. 

I  have  said  above  that  one  of  several  widows 
or  daughters  cannot  change  the  nature  of  the 
estate.  This  should  be  understood  with  certain 
reservations.  One  of  several(i)  widows,  as  one  of 
several  daughters,  can  for  legal  necessity  and 
with  the  consent  of  her  co-heirs  alienate  any  portion 
of  her  undivided  interest  in  her  joint  property,  and 
the  interest  which  the  purchaser  would  acquire 
would  not  be  subject  to  the  right  of  survivorship 
and  may  be  partitioned  off  from  the  shares  of  the 
other  widows  or  daughters.  But  if  the  alienation 
be  without  legal  necessity  or  without  the  consent 
of  her  co-heirs,  the  other  widows  or  daughters, 
unlike  an  English  joint-tenant,  would  not  lose  their 
right  of  survivorship. 

Joint-tenancy  is  not  infrequently  compared   to    Compared 
the  interest  of  the  members  of  a  joint    Mitakshara    J^'^^"  j^^e  m- 
family  in  their  joint  property.   But  I  shall  in  a  sub-    the  mem- 
sequent  stage  shew  that  though  in    a    Mitakshara    j^olm  family 


(i)  B/ihguandeen  Doohey  v.  Myna  Baee{\%b%)  ii  M.  I.  A.  487; 

Thakinmaui  Singh  v.  Dai    Rani  Koeri  {\(^0^)    I.  L.  R.  33  Cal.  1079. 
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family  lliere  is  unity  of  possession  and  tlie  whole 
family  may  be  looked  upon  as  one  person,  as  in 
the  case  of  joint-tenants  under  the  English  Law^  in 
other  respects,  the  two  estates  differ  very  widely. 

I  should  also  observe  at  this  place  that  "the 
joint  property  '"  which  is  the  subject  of  this 
Treatise  bears  a  close  analogy  to  the  "tenancy-in- 
common"  which  is  a  familiar  expression  with 
English  lawyers.  Tenancy-in-common  under  the 
English  law  "is  created  when  several  persons  have 
several  distinct  estates,  either  of  the  same  or  of  a 
Tenancy-in-    different   quantity,    in  any    subject  of  property,  in 

common  ,  ^  ,     i  i       vi  u       n 

and  Daya-       equal  or  unequal  snares,  and  either  by  the  same 
bhaga  ^ct  qj-  by  several  acts,  and  by  several  titles  and  not 

coparce-  ..■'.■,  ry.  ,      ■     •'  ,  , 

nary.  a  jomt  title 1  enants-in-common  have    several 

and  distinct  estates  in  their  respective  parts  ; 
hence  the  difference  in  the  several  modes  of  alie- 
nation and  assurance  by  them.  Each  tenant-in- 
common  has,  in  contemplation  of  law  a  distinct 
tenement  and  a  distinct  freehold... Tenants  in-com- 
mon hold  by  unity  ot  possession,  because  neither  of 
them  knows  his  own  severally  and  therefore  they 
all  occupy  promiscuously.  This  is  the  only  unity 
belonging  to  the  estate  ;  for  since  the  tenants  may 
hold  different  kinds  of  tnterest,  so  there  exists  no 
necessary  unity  of  interest,  and  there  is  no  unity 
of  title  ;  for,  one  may  claim  by  descent,  and  another 
by  purchase ;  also  the  estate  may  vest  in  each 
tenant  at  different  times.  There  being  no  unity  of 
interest  among  tenants-in-common,  each  is  seised 
of  a  distinct  though  undivided  share  :  they  hold 
per    mie   et    non   per   tout    and  consequently  the 

Jus  accrescendi  does  not  apply  to    them This 

estate    is  dissolvable  by  a  voluntary  deed  of  parti- 
lion  ;  by  the  union  of  all  the  titles  and  interests  in 

one  tenant or  by    compulsive   partition    under 

decree." — Wharton. 

Knapp  in  his  work  on  Partition  (Editioi^  1887) 
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says:  "The  American  law  as  to  tenants-in- 
common  differs  somewhat  from  the  luighsh  law. 
Tiie  rule  there  is  that  tenants-in-common  are 
persons  who  hold  by  unity  of  possession.  Such 
persons  may  hold  by  several  and  distinct  titles  or 
by  a  title  derived  at  the  same  time  by  the  same 
deed,  devise  or  descent." 

Later  on  I  shall  show  that  there  is  a  striking 
resemblance  between  the  English  tenancy-in- 
common  and  the  joint  ownership  which  exists 
among  the  members  of  a  Hindu  family  governed 
by  the  Dayabhaga  Law  when  they  continue  in  the 
joint  enjoyment  of  their  family  property. 

From  the  idea  of  joint  property  that  I  have 
given  above,  it  follows  that  the  subjects  of  joint 
ownership  may  be  as  various  as  the  subjects  of 
ownership.  In  short,  all  kinds  of  property  that 
may  be  the  subjects  of  individual  ownership  may 
also  be  joint  property. 

By  the  phrase  "  British  India  "  we  denote  "  the  The  result 
territories  which  are  for  the  time  being  vested  in  an^^s^""" 
His  Majesty  by  Statute  21  and  22  Victoria  Chap- 
ter 106  entitled  'An  Act  for  the  better  govern- 
ment of  India'  except  the  Settlement  of  Prince  of 
Wales'  Island,  Singapur  and  Malacca."  These 
territories  are  vast  in  extent  and  are  inhabited  by 
various  races  of  men  of  different  religious  persua- 
sions, Hindus  and  Mahomedans,  Europeans 
and  Eurasians.  Some  of  these  people  have 
their  peculiar  ways  of  holding  property  under 
their  own  class  or  personal  laws.  Thus  the  Mi- 
takshara  joint-family-system  under  which  men 
descended  from  a  common  ancestor  live  with 
their  wives  in  the  enjoyment  of  ancestral  property 
gives  rise  to  a  large  class  of  joint  property.  Then 
again,  as  the  principles  of  primogeniture  do  not 
as  a  rule  obtain  in  India,  whenever  on  the  opening 
of  a  succession  more   persons    than    one    are    the 
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heirs,  joint  ownership  is  ihe  result.  Of  the 
various  classes  of  joint  property,  therefore,  that 
prevail  in  British  India  the  principal  are  tlie 
result  of  the  personal  (class)  laws  that  govern  the 
people,  while  the  rest  are  the  creation  of  the 
people  themselves.  As  to  this  latter  class  of 
joint  properties  which  are  the  creation  of  the 
parlies  themselves,  they  are  various  in  their 
nature.  Their  incidents  depend  upon  the  con- 
tracts whereby  they  are  created  and  will  not  form 
the  subjects  of  our  consideration  except  such  as 
are  very  common. 
1.  Mitak-  As  regards  the  former    class    of  joint    proper- 

2^'Daya-    ties    which    are    the  result  of  the  personal  laws  of 
bhaga  the  people,  they  are    chiefly    of  three    kinds — (i) 

me  dan  Law"  those  that  arise  under  the  Mitakshara  Law,  (2) 
those  under  Dayabhaga  Law  and  (3)  those  under 
the  Mahomedan  Law.  In  dealing  with  the  sub- 
ject of  joint  property  under  the  Mitakshara  Law, 
I  may  have  to  refer  to  texts  which  are  held  as 
special  authorities  in  the  Mithila,  the  Maharashtra 
and  the  Dravida  School  of  Hindu  Law. 
Laws    to  A  rational  treatment  of  the  subject  of  ordinary 

ed  as  appii-  jomt  property  would  consist  in  discussing  the 
cabi9  to  tha    rules  and  laws  which  the  proprietors  must  conform 

several  ^      •  •       •  ^i  .  i    •       ^  c        • 

classes  of  to  HI  enjoyuig  the  property,  and  \n  transterrmg  it 
joint  pro-  by  lease,  mortgage,  gift,  sale  or  will.  It  would 
British  further  consist  in  formulating  the  rules  of   succes- 

''^'^'''*'  sion    to    the    property    upon    the  death  of  one  or 

more  of  its  proprietors,  in  pointing  out  the  periods 
of  limitation  applicable  to  suits  in  connection  with 
such  properties,  in  indicating  the  procedure  to 
be  adopted  in  such  suits  and  also  in  suits  for  par- 
tition, in  discussing  the  rights  and  liabilities  of 
individual  proprietors  before  partition,  and  in 
ascertaining  their  shares  at  partition.  But,  as  I 
shall  show  hereafter,  the  joint  property  of  a 
Mitakshara  family  has  its    peculiar    incidents.     It 
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Is  such  tiiat  before  partition  no  member  has  any 
definite  share  in  the  property.  The  wiiole  familv 
is  looked  upon  as  one  individual.  There  is  pro- 
perly no  succession  upon  the  death  of  any  mem- 
ber of  the  family  :  the  survivors  continue  in  pos- 
session as  before.  Individual  rights  which  had 
no  previous  existence  spring  up  all  at  once  on  par- 
tition. All  the  members  are  not  entitled  to  share 
at  partition  and  the  shares  again,  which  then  for 
the  first  time  come  into  existence,  are  not  equal. 
Though  fluctuations  in  the  number  of  the  members 
of  a  family,  caused  by  births  and  deaths  in  the 
family  make  no  change  in  the  status  of  the  mem- 
bers while  the  family  is  joint,  their  effect  is  for  the 
first  time  seen  in  determining  the  shares  of  the 
members  at  a  general  partition  of  property.  Add 
to  this,  the  courts  of  law  in  some  of  the  Provinces 
have  made  a  distinction  between  private  sales 
by  individual  members  before  partition  and  com- 
pulsory sales  in  execution  of  decrees  of  courts. 
On  account  of  these  peculiarities,  besides  discuss- 
ing the  ordinary  questions  above  suggested,  I 
shall  have  to  consider  at  length  the  peculiar  inci- 
dents of  this  kind  of  property  ps  settled  by  the 
case-law  on  the  subject  and  also  the  privileges 
and  liabilities  of  the  managers  or  kurtas  of  joint 
families. 

Now  that  1  have  in  a  general  manner  indicated 
the  mode  of  my  treatment  of  the  subject,  let  me 
indicate  the  particular  branches  of  Law  that  I 
shall  have  to  refer  to  as  applicable  to  the  subject. 

By  the  Declaratory  Act  of  1781  (21  Geo.  Ill  .  Acts  en- 
C.  70,)  Section  ry  it  was  enacted  "with  regard  to  adminfstra-^ 
the  native  inhabitants  of  Calcutta  that  their  in-  "o"  <^<"  *^''^- 
heritance  and  succession  to  lands,  rents  and  goods  homedan  ^* 
and  all  matters  of  contract  and  dealing  between  "-aws. 
party  and  party  should  be  determined  in  the  case 
of    Mahomedans    by     the     laws     and     usages     of 


la 


Joint  property.        [chap.  i. 


Mahomedans  and  in  the  case  of  Gentoos  by  the  laws 
and  usages  of  Gentoos  &c."  Similarly  when  the 
Supreme  Courts  were  established  at  Bombay  and 
Madras,  the  native  laws  were  made  applicable  to 
the  natives  of  Bombay  by  Section  9  of  4  George 
IV.  C.  71,  and  to  the  natives  of  Madras  by 
Section  5  of  40  George  111  C.  79.  I'he  Charters 
by  which  the  present  High  Courts  have  been 
substituted  for  the  old  Supreme  Courts  in  the 
Presidency  Towns  have,  no  doubt,  repealed  the 
previous  Acts  but  they  had  allowed  by  express 
words  the  old  state  of  things  to  continue  until 
the  legislature  enacted  to  the  contrary. 

As  regards  the  territories  outside  the  Presi- 
dency towns  the  following  Acts  provide  that 
questions  relating  to  succession,  inheritance  and 
marriage  should  be  decided  by  the  courts  according 
to  the  personal  laws  of  the  suitors  : — 

For    Bengal,  (outside  CalcuUa)  United 

Provinces    and     Assam,    Act    XII    of 

1887  Sec.  37. 

For  Lower  Burmah,    Act    XI  of    1889 

Sec.  4,  whicli  makes  also  the  Buddhist 

Law  applicable  to  the  Buddhists. 

For  Bombay,  Reg.  IV  of  1827  Sec.  26. 

For  Madras,  Act  III  of  1873  Sec.  16 

For  Central  Provinces,  Act  XX  of  1875 

Sec.  5. 

For  Oudh,  Act  XVIII  of  1876  Sec.  3. 

For  Punjab  Act  IV  of  1872  Sec.  5. 

For    Burmah    except  the. Shan  Estates, 

Act  XIII  of  1898  Sec.  13. 

For    British    Beluchistan,  Reg.  Ill  of 

1890  Sec.  89. 

For  Ajmere  and  Marwara,  Reg.  Ill  of      | 

1877  Sec.  4.  J 

Here  it  should  be  observed  that  though  in  the 
Presidency  Towns,  according  to  the  statutes  men- 
tioned above,  the  personal  laws  had  to  be  ad- 
ministered to  determine  the  rights  of  parties  in 
matters  of   contract,    a  change  was  introduced  by 
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These  Statues  also 
recognize  well- 
established  local 
customs  as  hav- 
ing the  force  of 
laws  under  cer- 
tain conditions. 


CliAP.    I.]  JOINT    PROPERTY.  1 3 

the  passing  of  tlie  Contract  Act  IX  of  1872.  See 
Madhuh  CJuinder  Poramanick  v.  Raj  Coomar 
Dass  (1874)  14  B.L.R.  ^6:  22  W.R.,C.R.  370  and 
compare  In  re  Knhandas  Nariandas  (1880)  I.  L. 
R.  5  Bom.  154  (pp.  166-170J. 

It  is  a  fortunate  circumstance    that    the    local    Pre-emp- 
customs,    wliich    the    Statutes,  above  referred  to,    dent'^oVjoTnt 
enjoin  our  courts  of  hiw   to  observe,  have  not  liad    property 
much  influence  in  moulding    the  incidents  of  joint 
property,    beyond     introducing   the     Mahomedan 
law    of  Pre-emption    among    the    Hindus  in  some 
localities.      I  call  this    a    fortunate    circumstance, 
because,    with    a    few  exceptions  there  are  hardly 
any  authentic  collections  of  local  customs. 

The  principles  of  Law,  therefore,  that  I  shall 
have  to  consider  in  these  pages  as  applicable 
to  the  joint  property  which  is  the  result  of  the 
personal  laws  of  the  people,  will  be  the  Hindu 
and  the  Mahomedan  Law  of  joint  property. 

In  considering  the  incidents  of  joint  property 
under  the  Mahomedan  Law,  I  shall  discuss  the 
law  of  pre-emption  so  far  as  the  Mahomedan  Law 
and  Hindu  customs  have  made  the  same  appli- 
cable to  both  the  classes  of  people. 

Then    as    regards   the  Hindu  Law,  I  intend  to    Different 
discuss  the  incidents  of    joint  property    under  two    "*'°°'^  °^ 

I         J  1  T\T-       11  1         I  r-x  II  Hindu  Law 

heads — the  Mitaksnara  and  the  Uayabhaga.  grouped 
There  are,  it  is  true,  five  principal  schools  of  ^"3X1'"^° 
Hindu  Law,  three  in  the  north  and  two  in  the  south 
of  India — those  in  the  north  being  the  Bengal, 
the  Mitiiila  and  tiie  Benares  School  and  those  in 
the  south  the  Dravida  and  the  Maharashtra  School. 
But  tho'jgh  the  schools  are  so  numerous,  the 
principles  of  law  they  inculcate  are,  with  a  few 
exceptions,  common  to  them  all  and  for  practical 
purposes  the  Mitakshara  is  the  Hindu  Law  for  the 
whole  of  India  except  Bengal,  where  the  Daya- 
bhaga  of  Jimutabahana  is  the  law. 
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It  is  a  matter  of  common  knowledge  that  the 
Smritis  (institutes)  of  tlie  Rishis  are  universally 
respected.  It  is  only  their  particular  commen- 
taries that  are  held  in  greater  or  less  esteem  in 
particular  localities.  The  Milakshara  is  a  com- 
mentary by  Vijnaneswara  on  the  Institutes  of 
Yajnavalkya.  It  is  a  work  of  paramount  authority 
in  the  whole  of  India  except  Bengal,  and  even  in 
in  Bengal  it  is  referred  to  and  followed  as  a  guide 
to  settle  doubtful  questions  of  law  on  which  the 
Dayabhaga  is  silent.* 

But  the  Hir  du  and  the  Mahomedan  Law  of 
joint  property  are  not  all  the  law  that  I  shall  have 
to  discuss.  Under  the  British  Administration  the 
Hindu  Law  is  not  the  law^  which  determines  all  the 
rights  and  liabilities  of  a  Hindu.  Nor  does  the 
Mahomedan  Law  determine  all  the  rights  and  lia- 
bilities of  a  Mahomedan.  In  matters  of  contract, 
of  civil  rights  as  landlord  or  tenant,  of  obligations 
to  the  Government  of  the  country,  in  short,  in  all 

Several  questions  save  such  as  relate  to  inheritance,  mar- 

Acts    of  1.  ,  .....  ' 

Indian  riage  and  succession,   the   legislative    enactments 

Legislature     passed  from  time  to  time  govern    the    position    of 

have  appli-       "^   tt-      i  i        n/r    t  it  •        .1 

cation  to         a  Hindu  and  a  Mahomedan.      In  connection  there- 
jomt  pro-        j-Qj-g  ^yj^j-,  j]-,g  subject  of  joint    property    it    is    not 

only  the  Hindu  or  the  Mahomedan  Law  but  the 
statutes  passed  from  time  to  time  that  will  have 
to  be  considered  in  determining  the  various  incid- 
ents of  such  property.  To  take  a  concrete  example: 
suppose  a  Mitakshara  family  in  Bengal  composed 
of  a  father  and  two  sons  is  possessed  of  an 
ancestral  holding  for  which  rent  has  to  be  paid 
to  the  landlord,  and  suppose  the  father  is  desirous 
of  selling  the  holding.  The  question  whether  the 
alienation  of  the  holding  by  the  father  would    bind 


*  See    the   observations   of  the    Judicial    Committee    in  B/iugwandeen 
Doohcy  V.  Myna  Bau  (1868)  11   M.  1.  A.  487.  (507). 
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the  sons  would  have  to  be  determined  by  tlie  pro- 
visions of  the  Mitakshara  Law;  while  the  question 
whether  the  transfer  would  be  good  against  the 
landlord  would  depend  upon  the  provisions  of  the 
Bengal  Tenancy  Act.  It  is  only  the  first  of  these 
questions  that  properly  falls  within  the  scope  of 
this  Treatise  ;  for,  the  answer  to  the  second  ques- 
tion does  not  depend  upon  the  incidence  of  the 
property,  joint  or  exclusive.  Take  another  ex- 
ample. Suppose  a  family  consisting  of  an  uncle 
and  two  nephews  (sons  of  a  deceased  brother) 
governed  by  the  Dayabhaga  have  jointly  inherited 
from  their  ancestor  a  jote  for  which  a  certain  rent 
has  to  be  paid  annually  to  the  landlord,  and  suppose 
the  uncle  wishes  to  keep  the  jote  entire,  while 
the  nephews  wish  to  split  it  up.  The  question  of 
the  division  into  shares  has  to  be  decided 
under  the  Dayabhaga  while  the  question  whether 
the  zemindar  would  be  bound  to  recognize  the 
division  would  be  one  under  the  Bengal  Tenancy 
Act.  In  this  case  both  the  questions  would  be 
proper  subjects  for  these  pages. 

Thus  it  is  clear  that  portions  of  the  Law  of 
Limitations,  of  the  Civil  Procedure  Code,  of  the 
Tenancy  Acts  and  of  the  Transfer  of  Property  Act 
have  important  bearing  on  the  subject  of  these 
pages  and  1  shall  have  to  discuss  these  provisions 
at  some  length. 

Then,  as  I  said  before,  some  of  the  incidents  of       Ordinary 

•    •     .  .       ii      I  ..1      •  •     '        A  ^1         incidents  of 

jomt  property  tliat  owe  their  ongni  to  contracts  joint  pro- 
are  so  common,  that  the  present  Treatise  will  not  perty. 
be  complete  without  discussing  them.  A  man 
purchases  a  fractional  share  of  some  lands  from 
another  who  is  the  exclusive  proprietor  of  them. 
By  reason  of  his  purchase,  the  former  becomes  a 
joint  proprietor  with  the  latter.  Suppose  now  that 
the  two  proprietors  cannot  agree  between  them- 
selves as  to   how    the    lands    should    be    enjoyed. 
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What  must  they  do?  Or,  suppose  one  of  the 
co-sharers  without  the  consent,  express  or  Implied, 
of  the  oilier  builds  a  pucca  house  on  the  entire 
lands  or  on  a  portion  thereof.  What  is  the  remedy 
of  the  other  co-sharer?  Or,  suppose  the  lands  pre- 
vious to  the  purchase  were  in  the  occupation  of 
ryots  who  were  not  protected  from  enhancement 
of  their  rents,  and  the  purchaser  after  his  purchase 
of  a  fraction  wishes  to  enhance  the  rents  payable 
by  the  ryots,  while  his  co-sharer  does  not  so  wish. 
What  must  the  co-sharer  do  ?  Or,  suppose  one 
of  the  two  proprietors  wishes  to  eject  a  tenant, 
while  the  other  does  not  so  wish.  What  course 
must  the  proprietor  who  wishes  to  eject  adopt  ? 
Or,  suppose  a  co-sharer  at  a  considerable  expense 
raises  a  crop  of  indigo  on  his  sole  account.  Would 
his  co-sharer  be  entitled  to  share  with  him  in  the 
profits?  It  not  infrequently  happens  that  joint 
property  in  which  the  shares  are  defined  while  in 
the  occupation  of  the  proprietors,  is  considerably 
improved  by  one  of  them  at  his  own  expense  to 
suit  his  convenience.  Would  the  proprietor  who 
improves  get,  at  a  general  partition,  credit  for  his 
improvement,  if  there  was  no  understanding  among 
the  sharers  to  that  effect  ?  We  may  also  suppose 
cases  where  one  co-sharer,  without  actually  inter- 
dicting the  use  by  his  co-sharers  of  the  joint  pro- 
perty, may  so  use  it  as  to  make  it,  by  laying  out 
capital  on  his  sole  account,  a  source  of  profit. 
Would  his  co-sharers  be  entitled  to  share  in  the 
profits?  We  need  not  here  multiply  instances. 
Then  again  a  trading  concern,  started  by  several 
partners  is  a  joint  property  of  the  partners.  The 
rights  and  liabilities  of  the  joint  proprietors — the 
partners — which  are  determined  by  the  Contract 
Act,  ought  to  be  discussed  in  these  pages. 

We  shall  consider  these  and  similar    questions 
in  a  separate  chapter. 
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It  yet  remains  for  me  to  notice  that  there  are  impartible 
some  estates  which  though  not  partible  are  joint.  J,°',?,y  ^''°' 
By  their  very  constitution  they  are  capable  of 
being  enjoyed  by  only  one  person  at  a  time,  the 
other  co-sharers  simply  receiving  maintenance  from 
the  holder.  The  Law  of  primogeniture  generally 
obtains  in  these  cases ;  otherwise,  the  kn/ac/iar  of 
the  family  (immemorial  family  custom)  supplies 
the  rules  of  descent.  The  joint  character  of  the 
property  is  evidenced,  in  several  cases,  by  the 
exclusion  of  females  from  succession  and  by  the 
restrictions  placed  on  alienations  by  the  holder  of 
the  estate  for  the  time  being.  I  shall  consider  this 
class  of  joint  property  last. 

I  have  already  said  that  all  classes  of  property  Law  of  pro- 
may  form  the  subjects  of  joint  ownership.  From  ^aii^appit' 
this,  it  follows  that  the  law  applicable  to  property  cable  to 
in  general  applies  equally  to  joint  property,  with  Jp°'"iy.  ^'^°' 
this  difference  that  whereas  in  the  case  of  other 
properties  the  owners  would  be  single  individuals, 
in  the  case  of  joint  properties  the  owners  would  be 
the  whole  body  of  proprietors  collectively.  Viewed 
in  this  light,  the  whole  of  the  law  of  property,  real 
and  personal,  would  be  applicable  to  joint  property 
too.  Thus  if  a  person  who  is  the  exclusive  owner 
of  a  thine  must  sue  to  recover  possession,  within 
a  certain  period  of  his  dispossession,  within  the 
same  period  must  a  suit  for  the  same  purpose  be 
brought  if  the  thing,  previous  to  dispossession,  was 
owned  by  a  number  of  individuals  ;  only  that  in 
this  latter  case,  the  whole  body  of  proprietors 
must  sue  unless  the  law  would  allow  any  one  of 
them  to  sue  on  behalf  of  the  whole  body.  So 
also  the  procedure  to  be  followed  for  the  recovery 
of  the  property  by  suit  would  be  the  same  whe- 
ther it  belonged  to  one  or  more  individuals. 

But  beside  the  body  of  general  law  applicable    ff  Yofrlt  '"""^ 
to  joint  property  in  common  with  other    kinds    of    prcperty. 
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property,  there  are  some  special  laws  of  pro- 
cedure, limitations  &c.  applicable  only  to  joint 
property  ;  as,  the  law  applicable  to  disputes  among 
the  joint  owners  themselves;  the  law  which  allows 
one  of  several  joint  owners  under  certain  circum- 
stances to  sue  on  behalf  of  others  ;  the  law  of 
Limitations  applicable  to  the  suit  of  one  co- 
sharer  against  another  &c.  &c.  it  is  these  laws 
only  that  properly  form  the  subjects  of  our  dis- 
cussion. Otherwise  it  is  not  the  scope  of  this 
Treatise  to  discuss  or  consider  the  whole  body 
of  laws,  general  or  special,  that  may  have  to  be 
applied  to  joint  property  under  any  circum- 
stances. 
Importance  By    far  the  largest   portion  of  landed  property 

?Irl*^^  *"''"  ^"  India  is  held  as  joint  family-property.  Here, 
unlike  other  countries,  joint  ownership  is  the  rule, 
while  individual  proprietary  right  is  the  excep- 
tion. That  aggregate  ownership  is  an  archaic 
institution,  and  individual  proprietary  right,  a  mo- 
dern development  of  it,  is  evidenced  by  the  com- 
parative ages  of  the  Mitakshara  and  the  Daya- 
bhaga.  The  former,  which  is  an  ancient  work, 
treats  elaborately  of  the  subject  of  joint  ownership, 
while  the  latter  gives  prominence  to  individual 
right.  The  observations  of  Sir  Henry  Maine  in 
his  work  on  Ancient  Law  and  of  Mr.  Mayne  in 
his  work  on  Hindu  Law  and  Usage  fully  bear  out 
the  prevalence  and  the  ancient  origin  of  this 
system  of  holding  property,  and  I  shall  take 
liberty  to  quote  those  observations. 
Sir  Henry  Maine  says  : — '■' 
"  The  mature  Roman  Law,  and  modern  juris- 
prudence following  in  its  wake,  look  upon  co-owner- 
ship as  an  exceptional  and  momentary  condition 
of  the   rights  of  property.     This    view   is    clearly 
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indicated  in  the  maxim  which  obtains  universally  in 
Western  Rlurope,   Nemo  in  communione potest  iii- 
vitns  detiueri  {''No  one  can  be  kept  in  co-proprie- 
torship   against    his    will  ").       But    in    India    this 
order  of  ideas  is  reversed  and  it  may  be  said  that 
separate   proprietorsiiip  is    always    on    its   way  to 
become  proprietorship  in  common.     * 
■■••'         As  soon  as  a  son  is  born,  he  acquires  a  vest- 
ed interest  in  his  father's  substance,  and  on  attain- 
ing years    of  discretion  he  is  even,  in  certain  con- 
tingencies, permitted  by  the  letter  of  the  law   to 
call    for  a   partition   of  the   family  estate.     As   a 
fact,  however,  a  division   rarely   takes  place    even 
at    the    death  of  the  father  and  the  property  con- 
stantly remains  undivided  for  several  generations 
though   every    member   of  every  generation  has  a 
legal    right    to    an    undivided    share    in    it.     The 
domain  thus  held  in  common  is  sometimes  adminis- 
tered by  an  elected  manager,  but  more  generally, 
and    in    some    provinces    always,    it    is   managed 
by  the  eldest  agnate,  by  the  eldest  representative 
of  the  eldest   line  of  the  stock.     Such  an  assem- 
blage   of    joint    proprietors,    a    body    of    kindred 
holding  a  domain  in  common,  is  the  simplest  form 
of  an   Indian  Village  Community,  but    the    com- 
munity is  more    than   a    brotherhood    of  relatives 
and  more  than  an  association  of  partners." 

Mr.  Mayne  speaking  of  the  antiquity  of  the 
joint  family  system,  says  : — '"■' 

"The  joint  family  is  only  one  phase  of  that 
tendency  to  hold  property  in  community,  which,  it 
is  now  proved,  was  once  the  ordinary  mode  of 
tenure.  The  attention  of  scholars  was  first  drawn 
to  this  point  by  the  Sclavonian  village  communi- 
ties. But  it  is  now  placed  beyond  doubt  that  joint 
ownership  of  a  similar  character  is    not  limited   to 


Mtync's  Hindu  Law  and  Usage  yih  Kd.  §8. 
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Sclavonian  or  even  to  Aryan  races,  but  is  to  be 
found  in  every  part  of  the  world  where  men  have 
once  settled  down  to  an  agricultural  life." 

Even  the  most  careless  observer,  at  every  step 
of  his  progress  through  India,  would  be  struck  at 
the  general  prevalence  of  the  system  of  living  in 
family  groups.  The  reports  of  the  proceedings  of 
our  Courts  of  law  teem  with  cases  of  joint  owner- 
ship. The  law  of  joint  property,  therefore,  has 
here  an  importance  which  it  has  not  in  other 
countries. 


CHAPTER  11. 

JOINT  Hindu  Family. 
The  early  law  of  joint  property  in  India  vvouUl    ^'^'"'y  law  of 

II  II  f  :       •  1  T-  •         joint  pro- 

be the  early  law  ot  property  in    general,     ror,    m    perty. 

the  dawn  of  history  all  properly  everywhere  was 
joint,  and  in  India,  as  elsewhere,  the  property  con- 
sisted of  the  same  description  of  things — pasture- 
grounds,  cattle,  &c.,  &c.  Sir  Henry  Maine  in 
his  work  on  "  Ancient  Law  "  has  shewn  that  the 
view  of  the  primeval  condition  of  the  human  race 
which  is  known  as  the  Patriarchal  theory  is  estab- 
lished by  the  evidence  derived  from  comparative 
Jurisprudence,  and  he  says*  that  ''  the  legal  testi- 
mony, comes  nearly  exclusively  from  the  institu- 
tions of  societies  belonging  to  the  Indo-European 
stock,  the  Romans,  Hindoos  and  Sclavonians  sup- 
plying the  greater  part  of  it."  But  though  the 
primitive  condition  of  man  was  everywhere  the 
same,  what  strikes  us  at  the  present  moment  is 
that  some  countries  are  considerably  in  advance 
of  others  in  point  of  civilization.  This  is  neither 
the  place  nor  the  occasion  to  enter  into  a  dis- 
quisition on  the  causes  that  lead  to  such  results. 
"The  difference  between  the  stationary  and  pro- 
gressive societies  is  one  of  the  great  secrets  which 
enquiry  has  yet  to  penetrate."  Speaking  of  the 
expansion  of  law  in  India,  Sir  Henry  Maine  saysf 
"We  can  see  that  Brahminical  India  has  not 
passed  beyond  a  stage  which  occurs  in  the  history 
of  all  the  families  of  mankind,  the  stage  at  which 
a  rule  of  law  is  not  yet  discriminated  from  a  rule 
of  religion.'' 


*  p.  1^3.  t  p. 
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Patriarchal  In  the  natural  order  of  events,  tlie    patriarchal 

*'^'  ^'  taniily,  consisting  of  tlie  father  and  his   sons    and 

in  which  the  influence  of  the  fatiier  (the  patcr- 
familias)  was  supreme,  must  have  preceded  the 
joint  family  and  the  village  communilv.  Upon 
the  death  of  the  patriarch  or  the  father,  ihe  fami- 
ly  consisted  of  brothers  and  their  sons,  and  when 
they  chose  to  live  together,  they  lived  as  a  joint 
Joint  family,  family.  The  joint  family  thus  became  tlie  second 
stage  of  living  in  groups.  The  eldest  of  the 
brothers,  as  the  head  of  the  family,  swayed  all  its 
affairs  ;  but  his  influence  was  very  different  from 
that  of  the  father  in  a  Patriarchal  family,  in  the 
infancy  of  the  world,  when  hunting  was  a  man's 
chief  occupation  and  his  wants  were  few,  the  fami- 
lies   naturally    grouped    together    for     their     own 

Origin  of        protection  from  the  inroads    of    their    neiu;hbours, 
village  com-     '      ,     .  ,.  ,  en 

munities.        ^i^d    hence    arose    the    system    or     village     com- 
munities. 
Partition  of  As  time  advanced  the  individual    members    of 

property  a  .  .,,  •  •  •  .1         •    •    .     c        T 

later  deve-      the  Village  communities,    vis.,    the    joint    ramilies 
lopment.         therein  comprised,  saw  that  the  disadvantages    of 
their  combinations  outweighed    their    advantages 
and  began  to  separate.     So    again,    in    course    of 
time  the  practice  of    living    in    joint    families    has 
been  giving  way  to  the  ideas  of    greater    comforts 
in  separate  living  with  greater  freedom  of    action. 
As  the  peculiar  features  of    living  together    in 
patriarchal  and  family  groups  as  well  as    in    com- 
munities were  everywhere  the  same  and  as  several 
of  our  present  laws  owe  their  origin  to    this    mode 
of  living  in  ancient  times,  it  may  be  useful  to  c[uote 
certain  passages    on  the  subject  from    Sir    Henry 
Maine's  work  on  "  Ancient  Law." 
Extent  of  Speaking  of    the    primitive    family,    he    says* 

pow'eT.^   ^      "  T'"*^     points  which    lie    on    the    surface    of    the 

*  p.  123. 
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history  are  lliese  : — Tlie  eldest  male  parent — 
the  eldest  ascendant — is  absolutely  supreme  in 
his  household.  His  dominion  extends  to  life 
and  death,  and  is  as  unqualified  over  his  children 
and  their  houses  as  over  his  slaves ;  indeed 
the  relations  of  sonship  and  serfdom  appear 
to  differ  in  little  beyond  the  higher  capacity  which 
the  child  in  blood  possesses  of  becoming  one  day 
the  head  of  a  family  himself.  The  flocks  and  Son's 
herds  of  the  children  are  the  Hocks  and  herds  of  f[°hel^t^ 
the  father,  and  the  possessions  of  the  parent,  which 
he  holds  in  a  representative  rather  than  in  a  pro- 
prietary character,  are  equally  divided  at  his  death 
among  his  descendants  in  the  first  degree,  the 
eldest  son  sometimes  receiving  a  double  share 
under  the  name  of  birth-right,  but  more  generally 
endowed  with  no  hereditary  advantage  beyond 
an  honorary  precedence."  Speaking  of  the  change 
gradually  brought  about  in  the  position  of  the  son 
from  one  ol  absolute  dependance  on  the  father, 
that  eminent  Jurist  says"'- — "  So  far  as  regards  the 
person,  the  parent,  when  our  information  com- 
mences, has  over  his  children  the  i?is  vitae  necis- 
que,  the  power  of  life  and  death,  and  a  fortiori  of 
uncontrolled  corporal  chastisement ;  he  can 
modify  their  personal  condition  at  pleasure  ;  he 
can  give  a  w-ife  to  his  son  ;  he  can  give  his  daughter 
in  marriage  ;  he  can  divorce  his  children  of 
either  sex  ;  he  can  transfer  them  to  another 
family  bv  adoption  ;  and  he  can  sell  them. 
Late  in  the  Iniperi.il  period  we  find  vestiges  Changes 
of  all  these  powers,  but  they  are  reduced  within  f,7)oduced 
very    narrow    limits.        The    unqualified    ricrju    of    in  respect 

1  .•  1        .•  ^1  u  •     I  .        f     of  father's 

domestic    chastisement    has    become    a    right    ot    j  owers 
bringing  domestic  offences  under    the   cognisance 
of    the    civil    magistrate  ;     the   privilege  of  dicta- 
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ting    marriage    has    declined    into    a    conditional 
veto;    the    liberty    of    selling   has    been    virtually 
abolished,    and    adoption    itself,    destined    to  lose 
almost  all  its  ancient  importance   in   the   reformed 
system    of  Justinian,    can    no    longer    be  effected 
without  the  assent  of  the  child  transferred   to   the 
adoptive    parentage.      In    short,    we    are   brought 
very  close  to  the  verge  of   the    ideas    which    have 
at    length    prevailed    in    the    modern    world.     But 
between  these  widely  distant   epochs    there    is    an 
interval    of  obscurity,    and    we   can  only  guess  at 
the    causes   which    permitted   the  Patria  Potestas 
to  last  as  long   as    it    did    by    rendering    it    more 
tolerable  than  it  appears.     The    active    discharge 
of  the  most  important    among    the    duties    which 
the  son   owed   to   the    State   must   have  tempered 
the  authority  of  his  parent,  if    they  did  not  annul 
it.      We  can   readily   persuade  ourselves  that   the 
paternal  despotism  could  not  be  brought  into  play, 
without  great    scandal,   against  a  man  of  full  age 
occupying  a  high  civil  ofifice."   And  again*  "many 
of  the  causes  which  helped  to  mitigate    the  strin- 
gency of  the  father's  power  over    the    persons    of 
his  children   are   doubtless    among     those   which 
do  not  lie  upon  the  face  of  history.       We    cannot 
tell  how  far   public   opinion  may   have    paralysed 
an    authority  which    the  law     conferred  ;  or   how 
far  natural  affection  may  have  rendered  it  endur- 
able.     But  though    the    powers   over   the  persons 
may  have  been  latterly  nominal,   the  whole  tenour 
of  the  extant  Roman  jurisprudence  suggests   that 
the  father's   rights  over   the  son's  property  were 
always  exercised  without  scruple  to  the  full  extent 
to   which    they   were    sanctioned    by    law.     There 
is  nothing  to  astonish  us  in  the  latitude  of   these 
rights    when    they    first    show    themselves.     The 
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ancient  law  of  Rome  forbade  the  Children  under 
Power  to  hold  property  apart  from  their  parent, 
or  (we  should  rather  say)  never  contemplated 
the  possibility  of  their  claiming  a  separate  owner- 
ship. The  father  was  entitled  to  take  the 
whole  of  the  son's  acquisitions,  and  to  enjoy  the 
benefits  of  his  contracts,  without  being  entangled 
in  any  compensating  liability.  So  much  as  this 
we  should  expect  from  the  constitution  of  the 
earliest  Roman  Society  ;  for  we  can  hardly  form 
a  notion  of  the  primitive  family  group  unless  we 
suppose  that  its  members  brought  their  earnings 
of  all  kinds  into  the  common  stock,  while  they 
were  unable  to  bind  it  by  improvident  individual 
enyjaiiements.      The  true   enigma    of    the    Patria    Curtailment 

n    y      ,  1  •  1       1  1  •         1  1  Ot  parental 

rotes tas  does  not  reside  here,  but  m  the  slowness  authority, 
with  which  these  proprietary  privileges  of  the 
parent  were  curtailed,  and  in  the  circumstance  that, 
before  they  were  seriously  diminished,  the  whole  of 
the  civilised  world  was  brought  within  their  sphere. 
No  innovation  of  any  kind  was   attempted    till  the    .  ;ci 

first  years  of  the  Empire,  when  the  acquisitions 
of  soldiers  on  service  were  withdrawn  from  the 
operation  of  the  Patria  Potestas,  doubtless  as  part 
of  the  reward  of  the  armies  which  had  over- 
thrown the  free  commonwealth.  Three  centuries 
afterwards  the  same  immunity  was  extended  to  the 
earnings  of  persons  who  were  in  the  civil  employ- 
ment of  the  State.  Both  changes  were  obviously 
limited  in  iheir  application,  and  ihey  were  so  con- 
trived in  technical  form  as  to  interfere  as  little  as 
possible  with  the  principle  of  Patria  Potestas.  A 
certain  qualified  and  dependent  ownership  had 
always  been  recognised  bv  the  Roman  law  in  the  0'"'6"'  of 
perquisites  and  savings  which  slaves  and  sons  property 
under  power  were  not  compelled  to  include  in  the 
household  accounts,  and  the  special  name  of  this 
permissive    property,    Peculium,     was    applied   to 
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the  acquisitions  newly  relieved  from  Patria  Po- 
testas,  which  were  called  in  the  case  of  soldiers 
Castrense  Peculium,  and  Ouasi-Castrense  Pecu- 
Hum  in  the  case  of  civil  servants.  Other  modi- 
fications of  the  parental  privileges  followed,  which 
showed  a  less  studious  outward  respect  for  the 
ancient  principle.  Shortly  after  the  introduction 
of  the  Quasi-Castrense  Peculium,  Constantine  the 
Great  took  away  the  father's  absolute  control  over 
property  which  his  children  had  inherited  from 
their  mother,  and  reduced  it  to  a  usufruct  or  life- 
interest.  A  few  more  changes  of  slight  import- 
ance followed  in  the  Western  Empire,  but  the 
furthest  point  reached  was  in  the  East,  under 
Justinian,  who  enacted  that  unless  the  acquisitions 
of  the  child  were  derived  from  the  parent's  own 
propertv,  the  parent's  right  over  them  should  not 
extend  beyond  enjoying  their  produce  for  the 
period  of  his  life." 
Trantition  And  again*  "  Nor  is  it  difficult  to  see    what    is 

from  status       ^i       ^-       i    ?  j  u-    u  i  u 

to  contract,  the  tie  between  man  and  man  which  replaces  by 
degrees  those  forms  of  reciprocity  in  rights  and 
duties  which  have  their  origin  in  the  family.  It  is 
Contract.  Starting,  as  from  one  terminus  of  his- 
tory, from  a  condition  of  society  in  which  all  the 
relations  of  Persons  are  summed  up  in  the  rela- 
tions of  F'amily,  we  seem  to  have  steadily  moved 
towards  a  phase  of  social  order  in  which  all  these 
relations  arise  from  the  free  agreement  of  Indi- 
viduals. In  Western  Europe  the  progress  achieved 
in  this  direction  has  been  considerable.  Thus 
the  status  of  the  Slave  has  disappeared — it  has 
been  superseded  by  the  contractual  relation  of 
the  servant  to  his  master.  The  status  of  the 
Female  under  Tutelage,  if  the  tutelage  be  under- 
stood of  persons  other  than  her  husband  has    also 

*  p.  169. 
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ceased  to  exist ;  from  her  coming  of  age  to  her 
marriage  all  the  relations  she  may  form  are  rela- 
tions of  contract.  So  too  the  status  of  the  Son 
under  Power  has  no  higher  place  in  the  law  of 
modern  European  societies.  If  any  civil  obligation 
binds  together  the  Parent  and  the  child  of  full  age, 
it  is  one  to  which  only  contract  gives  its  legal 
validity.  The  apparent  exceptions  are  exceptions 
of  that  stamp  which  illustrate  the  rule.  The 
child  before  years  of  discretion,  the  orphan  under 
guardianship,  the  adjudged  lunatic,  have  all  their 
capacities  and  incapacities  regulated  by  the  Law 
of  persons." 

I  have  quoted  these  passages  at  length  in    the    Analogies 

T  .  Ill  1  •  I  between 

hope  that,   they    will    enable    the   reader    in    what     Roman  and 

follows,  to  perceive  the  close  analogy    that    exists    Hindu  Juris- 
'  r  .  s>j  prudence. 

between  these  ancient  laws  and  the  laws  ot  mo- 
dern India.  There  is  the  same  injunction  on  a  son 
to  obey  his  father's  mandates.  There  is  the  same 
interdiction  against  a  father's  alienation  of  joint 
family-property  to  the  destitution  of  his  children. 
There  is  the  same  power  given  to  a  father  over 
his  son's  acquisitions.  There  is  the  same  decla- 
ration of  the  incompetency  of  women  to  hold 
property.  There  is  the  same  incorporation  of 
strangers  into  the  family  by  adoption.  There  is 
the  same  exemption  of  property  acquired  without 
detriment  to  paternal  property  from  the  father's 
control. 

Professor    Krishna    Kamal     Bhattacharya     in    Relics  of 
his  Tagore  Law  Lectures  for  1884-8^  on  the  Joint    village  com- 

o  ,  .  m unity  in 

Hindu  Family  has  shewn  that  in  India,  as  else-  india. 
where,  village  communities  existed  in  for.ner  days, 
and  that  even  at  the  present  day  in  the  Province 
of  Madras,  the  High  Court  of  that  Presidency 
has  to  decide  cases  in  whicli  collective  owner- 
ship in  the  village  lands  and  the  custom  of  perio- 
dical  redistribution    of    the   arable     soil,    (which 
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are  the  characteristics  of  a  village  community, 
pure  and  simple),  are  asserted  by  parlies  to  suits. 
Professor  Julius  Jolly  in  his  Tagore  Law  Lectures 
for  18S3  speaking'--' of  the  various  forms  of  joint 
family  in  India  says — 

"  The  vast  continent  of  India  may  be"  said  to 
exhibit  an  epitome  of  all  possible  forms  of  owner- 
ship, from  the  corporate  property  of  the  village 
community  to  the  absolutely  private  property  of 
the  individual," 

Mr.  Mayne  in  his  learned  work  on  Hindu  Law 
and  Usage  also  speaks  of  the  existence  of  village 
communities  in  the  Punjab  and    traces    the    right 
■^  '  of  pre-emption  to  them.      He  says|  "Three  forms 

of  the  corporate  system  of  property  exist  in  India; 
the  Patriarchal  Family,  the  Joint  Family  and  the 
Village  Community.  The  two  former,  in  one  shape 
or  other,  may  be  said  to  prevail  throughout  the 
length  and  breadth  of  India.  The  last  still  flour- 
ishes in  the  north-west  of  Hindoostan.  it  is 
traceable,  though  dying  out,  in  Southern  India. 
It  has  disappeared,  though  we  may  be  sure  it  for- 
merly existed,  in  Bengal  and  the  upper  part  of 
the  peninsula."  And  again  "the  Village  system 
of  India  may  be  studied  with  most  advantage  in 
the  Punjab,  as  it  is  there  that  we  find  it  in  its 
most  perfect,  as  well  as  in  its  transitional,  forms. 
It  presents  three  marked  phases,  which  exactly 
correspond  to  the  changes  in  an  undivided  family. 
The  closest  form  of  union  is  that  which  is 
Communal  known  as  the  communal  zemindari  village.  Under 
system.  this  system  'the  land  is  so  held  that  all  the  village 

co-sharers  have  each  their  proportionate  share  in 
it  as  common  property,  without  any  possession  of, 
or  title  to,  distinct  portions  of  it;  and  the  measure 
of  each  proprietor's  interest  is  his    share    as   fixed 

*  p.  88.  t  Seventh  Ed.  S.  223. 
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by    the   customary   law   of  inheritance.     The  rents 
paid  by  the  cultivators  are  thrown  into  a   common 
stock,  with  all  other  profits  from  the  village  lands, 
and  after  deduction  of    the   expenses    the    balance 
is  divided   among    the    propri('tors    according    to 
their    shares.'      This  corresponds  to  the  undivided 
family  in  its  purest  state.      The    second    stage    is    Pattidan 
called    the  pattidari  village.      In    it    the  holdings      ^ 
are  all  in  severalty,  and  each  sharer    manages    his 
own  portion  of  land.      But  the  extent  of  the  share 
is  determined  by  ancestral  right,    and    is    capable 
of    being    modified    from    time    to  time  upon  this 
principle.      This  corresponds    to  the    state    of    an 
undivided    family   in    Bt^ngal.       The     transitional 
stage  between  joint  holdings  and  holding    in    sev- 
eralty   is    to   be  found  in  the  system  of  redistribu- 
tion, which  is  still  practised  in  the  Pathan  communi- 
ties  of    Peshawar.     According    to    that     practice 
the    holdings    are    originally    allotted    to  the  indi- 
vidual families  on  the  principle  of   strict  equality. 
But  as  time  introduced  inequalities  with   reference 
to  the  numbers  settled  in  each  holding,  a    periodi- 
cal   transfer    and    redistribution   of  holdings  took 
place.     This  practice  naturally    dies    out    as    the 
sense    of   individual    property  strengthens,  and  as 
the  habit  of  dealing  with  the  shares  by    mortgage 
and  sale  is  introduced.     The  share  of  each  family 
then  becomes  its  own.     The  third  and  final  stage 
is  known  as  the  Bliaiachari  village.   It  agrees  with    Bhaiachan 

I  7^    ,,  •  77         •     r  1  I  system. 

the  Fattidiiari  rorm,  masmucn  as  each  owner 
holds  his  share  in  severally.  But  it  differs  from 
it,  inasmuch  as  the  extent  of  the  holding  is 
strictly  defined  by  the  amount  actually  held  in 
possession.  All  reference  to  ancestral  right  has 
disappeared,  and  no  change  in  the  number  of  the 
co-sharers  can  entitle  any  member  to  have  his 
share  enlarged.  His  rights  have  become  absolute 
instead    of    relative,     and    have    ceased     to     be 
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measured    by    any    reference  to  the  extent  of  the 

whole  village,  and  the  numbers  of  those  by  whom 

it    is  held.      This    is   exactly    the  state  of  a  family 

after  its  members  have  come  to  a  partition." 

Relics  of  y^(.  (|-,p  present  time  in  India  villagje  communies 

munities         have    nearly    disappeared,    but    many  of  the  laws 

now  m  full     ^vhich  they  brought  into  existence  are    yet   in   full 

force.  The  restraints  on  alienation  of  coparcenary 

property  under  the  Mitakshara  Law  are  some  of  the 

relics  of  the  olden  times  and  under  the  British  ad- 

They  seem      ministration  would  seem  to    be    destined    to   con- 

destined  so      tinue.      In  this  respect  there  is    a    vast  difference 

to  continue  r 

under  Bri-  between  the  past  and  the  present  age.  In  lormer 
tish  rule.  times  commentators,  under  the  guise  of  expound- 
ing original  Institutes  which  were  beyond  the 
reach  of  the  majority  of  the  people,  promulgated 
laws  as  seemed  tO  them  best  suited  to  the  chang- 
ing times.  The  differences  in  the  laws  of  the 
different  provinces  thus  owe  their  origin  to  the 
different  customs  which  had  grown  in  those 
localities — the  commentators  simply  validating 
the  customs  as  good  law.  But  under  the  present 
administration,  such  changes  with  the  changeful 
times  seem  impracticable  except  by  the  inter- 
position of  legislature. 
Constitu-  As  tlig  subject  of   the  joint    Hindu  Family  has 

Hindu  joint    already    been    discussed    with    great    ability    and 
Family.  scholarship  by  Professor  Krishna  Kamal    Bhatta- 

charyya,  I  shall  not  attempt  to  dwell  upon  it 
but  shall  simply  refer  to  his  book.  The  Professor 
after  a  collation  of  all  the  authorities  on  the  point 
says  in  Lecture  III,  p.  138.  "From  all  these 
circumstances  taken  together,  from  the  indication 
furnished  by  Baudhavana's  text  and  from  the 
actual  state  of  things  existing  at  the  present  day, 
I  conclude  that  in  forming  a  definite  notion  of  a 
joint  family  with  regard  to  its  constitution,  we 
may  view  it  as    a    group   of  individuals  related  to 


CHAP.    II.]       JOINT    HINDU    FAMILY.  31 

one   another    by    their  descent    from   a    common 
ancestor  within  seven  generations  in    the    ascend- 
ing line."     The  text    of    Baudliayana   referred  to 
by  the  Professor    in    the   above  quotation  runs  as 
follows — "'Paternal     great-grandfather,     paternal 
grandfather^  father  himself,   brothers  of  the  whole 
blood,    a   son    born    in   a    wife  of  the  same  caste, 
son's  son,  and  son  of  a  son's  son,   all  these   parti- 
cipators   of    an    undivided    claija  or  heritage— are 
spoken    of    as    sapindas  ; — the   participators    ol  a 
divided     daya    or    heritage,    are     spoken     of    as 
sakulyas.      Issue    of    the    body    existing,   it  is  on 
them  that  property  devolves,      in   the    absence  of 
a    Sapinda,    a    Sakulya, — and    in  his  absence  the 
preceptor,  or  the  disciple,  or  the  house-hold  priest 
should  take.      In  absence  thereof    the    kine."      In 
the    above    quotation    "  the   group    of  individuals 
related    to    one   another  "    must  be  understood  as 
comprising    individuals    every    one    of   whom  is  a 
descendant    of    the    common    ancestor    in  an  un- 
broken   male    line.      Females    have    always    been 
considered    as    members    of    the    family  to  which 
they  are  transferred    by    marriage,'  but  so  long  as 
they    are   unmarried     they    continue    members  of 
their  father's  family.      In  the  same  way,  the  wives 
of  the  male  members  are  taken    to  be  members  of 
the  family.  So  too,  sons  incorporated  into  the  familv 
by  adoption  become  members  of  the  family.   Thus    Affiliation 
\\\  Ballabh    Das   v.    Siuider    Das   (1877)'!.  L.  R.    byadoption. 
1  All.  429  it   is    said. — "The   joint    Hindu   family 
is    constituted    by    the    union   of  descendants   by 
heirship  from    some    common   ancestor,  and  there 
must  be  conneciion  among   its    members  bv  blood 


(0  This  would  be  clear  upon  a  reference  to  ihe  social  customs  of 
the  Hindus.  The  question  was  also  considered  by  the  late  Justice 
Dwarkanath  Milter  in  Chuiitiernath  Moitra  v.  Kriiio  Komnl  Singh  (1871) 
15  W.  R.  ^57.  Karlirk  Chuiuicr  Ghtittuck  v.  S^noda  SunJrrv  Del i 
(1891)  1.  L.  R.  18  Cal.  642  1646). 
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relationship,  adoption,  and  marriage  (  ihe  italics 
are  mine)."  To  the  same  effect  are  the  decisions 
in  SJiam  Kuar  v.  Gayadin  (1877)  '•  L-  ■^-  '  '^''• 
2^^  \  Joy  KisJwre  Chowdhury  v.  Panclwo  Baboo 
(1879)40.  L.  R.  538;  Ravibliat  v.  Lakskman 
Chinta?nan  (1881)  1.  L.  R.  5  Bom.  630 ;  ^//m 
S linker  Mottra  v.  /w/Zz  Koniiil  Mopsinndar  (i8?!o) 
1.  L.  R.  6  Cal.  256  ;  7  C.  L.  R.  145  affirmed  by 
the  Privy  Council  in  1883,  1.  L.  R.  10  Cal.  232  ; 
Siirjo  Kant  Nundi  v.  Moliesli  Lkunder  Dutt 
(1882)  1.  L.  R.  9  Cal.  70;  Miikundo  Lall Roy  v. 
Bykiint  Nat/i  Roy  (1880)  I.  L.  R.  6  Cal.  289; 
7  C.  L.  R.  478.  Anandi  v.  //«;V  ^^/Zicz  (1909) 
I.  L.  R.  33  Bom.  404  (407). 


CilAPTKR   III. 

l'R()PKUT\-  OI-    A   JOINT    HlNDU  I'A.Mll.V  UNDF.K 
MiTAKSHARA    LaW. 

rhough  a  joint:  Hindu  family  usually  consists  who  are  the 
of  a  large  number  of  male  and  female  members,  pgr^''*^^" 
yet  each  and  every  one  of  them  would  not  be  en- 
titled to  a  share  of  the  family  property  or  to  any 
interest  in  it  on  a  partition.  The  family  property 
in  the  language  of  jurists  is  called  coparcenary 
property.  But  under  the  Mitakshara  law  the 
phrase  "ancestral  property"  is  used  to  denote  such 
property.  It  is  true  that  the  phrase  "ancestral 
estate"  or  "ancestral  property"  would  ordinarily 
mean  property  which  descended  upon  another 
from  an  ancestor  however  remote  or  of  whatever 
sex.  But,  as  Mr.  Mayne  says,  "this  is  not  what 
is  known  for  this  phrase  as  ancestral  property. 
That  term  in  its  technical  sense  is  applied  to 
properly  which  descends  upon  one  person  in  such 
a  manner  that  his  issue  acquire  certain  rights  in 
it  as  against  him." 

Now,  what  is  this  property  and  who  are  the 
persons  who  acquire  such  vested  right  ?  This 
brings  me  to  the  consideration  of  the  second  of 
the  questions  discussed  by  X'^ijnaneswara  in  chapter 
I.  section  I. 

The    author    deals    with    this   question    thus  :    Obstructed 

I  I  1    i:  .(!•.»•  Ki       '"^"^    urobs- 

—  In    para.    2,  he   dehnes    'heritage       as  wealth    tructedheri- 
which  becomes  the  propertv   of  another  by  reason    ''"^se- 
of    relation    to    the    owner.      In  para.  3  he  divides 
heritage  into  two    classes,    unobstructed   5!nffcT5^7 
and  obstructed    ^nfrTS^?    and    says    ''  The  wealth 

5 
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of  the  father    or    of  the    paternal  grandfather,  be- 
comes the  property    of   liis   sons   or  of  liis  grand- 
sons,   in    riglit    of    their   being  liis  sons  or  grand- 
sons :    and    that    is    an    inheritance    not  liable  to 
obstruction.      But   property    devolves   on    parents 
(or    uncles,)    brothers    and    the  rest,  upon  the  de- 
mise of  the  owner,  if  there  be  no  male    issue:  and 
thus  the  actual  existence  of  a  son  and  the  survival 
of  the  owner  are  impediments  to    the    succession; 
and,  on  their  ceasing,    the   property   devolves    (on 
the    successor)    in    right    of    his    being    uncle    or 
brother.      This   is    an    inheritance    subject    to  ob- 
struction.    The    same    holds    good    in  respect  of 
their  sons  and  other  (descendants)." 
Great  The  Mitaksliara  does  not  mention    the    great- 

grandson  arandson  as  one  of  the  unobstructed  heirs,  but 
obstructed  [\^^  Viramitrodaya  is  clear  upon  the  pomt.  See 
notVx^p'e^s-  paragraph  16  ch.  II  Part  1.  p.  72  of  Babu  Golap 
ly  mention-     Chandra    Sastri's    English    Translation    which    I 

ed  as  such  in      ,  ,  ,     j    r  r 

the  Mitak-       have  here  quoted  for  easy  reference  : — 
shara.  "  Katyayana    says  : — when    one    himself    dies 

unseparated,  his  son  who  has  not    received    main- 
tenance from  his  grandfather,   shall    be  made  par- 
ticipator of  the  heritage  ;    he    is    to    get,  however, 
the  paternal  share  from  the  uncle    or    the    uncle's 
son  ;  the  very  same  share  shall  equitably  belong  to 
all  the  brothers  :  or  his  son  also  shall    get  :    after- 
wards cessation    of    succession   shall  take  place." 
'•  One  himself  " — signifies  a  brother.      "  His  son  " 
— the     brother's     son.      "  Maintenance  "      means 
share.     The    question     occurring — what     sort    of 
share    is    he    to    get?    it    is    said,    "the   paternal 
share."      "  His  son  "  intends   the  "great-grandson 
of  the  person  whose  "  estate    is   divided — because 
the    case    of    a  grandson  is  considered."     "After- 
wards"— that    is,    "after    his    son,"    "Cessation" 
that    is    "  cessation  "    of    succession   takes  place. 
The  meaning  is    that    the  great-grandson's  son  is 
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not  cntilled  to  a  shaie.  Accordingly,  also,  Devala 
says  : — 'Partition  of  heritage  among  undivided 
parceners  and  second  partition  among  divided 
parceners  dwelling  together,  extends  to  the  fourth 
in  descent.  This  is  the  settled  law — the  meaning 
is  that  the  partition  of  heritage  extends  inclusively 
to  the  fourth  degree  counting  from  theproprietor." 

In  paras  21  and  22  of  Mitakshara  ch.  1  sec.  1 
the  author  considers  the  arguments  of  his  adver- 
saries and  in  para  27  comes  to  this  conclusion. — 
"Therefore  it  is  a  settled  point  that  property  in  the 
paternal  (correctly  "grandfathers"  for  the  word 
is  paitamahd)  or  ancestral  estate  is  by  birth  &c. 
see  also  Mitakshara  ch.   1    Sec.  V.   5. 

It  may  be  here  observed  that  instances  may 
occur  where  the  rights  of  the  son,  grandson  and 
great  grandson  would  arise  not  from  the  moment 
of  birth  but  from  a  subsequent  date  ;  as  when  a 
father  who  has  sons  and  grandsons  inherits  the 
self-acquired  property  of  the  grandfather. 

The  practice  of  incorporating  into  the  family  Adopted 
sons  by  adoption  has  been  in  vogue  from  the  '°'^'' 
ancient  times.  Adopted  sons  from  the  time  of 
their  adoption  are  taken  into  the  family  of  the 
adopter.  'Jhey  take,  under  the  Hindu  law,  the 
place  of  sons  of  the  body  to  all  intents  and 
purposes  and  thus  become  coparceners  under  the 
IMitakshara  law.  Rauihhat  v.  Lahs/uuan  Chinta- 
inan  Mayalay  (1S81)  I.  L.  R.  5  Bom.   630  (637). 

In  former  days,  a  man  belonging  to  any  of  the    Sons  by 

,1  I  •     1  .  II  •.  1  women  of 

three  higher  castes  could  marry  a  woman  either  different 
of  the  same  caste  with  him  or  one  of  a  lower  tribes, 
caste.  Sons  born  of  such  parents  could  share 
(though  not  equallv)  with  legitimate  sons  at  a 
partition  after  father's  death.  But  such  sons  could 
not  demand  partition  while  the  father  was  alive. 
The  text  which  supports  this  inference  is  IMitak. 
ch.    1,    sec.    \'I1I,  verse  i  which  runs  thus  :    ''The 
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adjustment  of  a  distribution  among  bi others  alike 

in    rank,    whether    made    with  each  other,  or  with 

their  father,    has    been    propounded    in  preceding 

passages.     The    author    now    describes    partition 

among  brethren  dissimihir  in   class.     Tiie  sons    of 

a  Brahman  in  the  several  tribes  have  four    shares, 

or  three,  or  two,  or  one  &c.,  &c." 

Son  bp-  So  also  in  regard  to  a  Sudra's  estate  the  Mita- 

iudraon        ksliara    in    ch.    I.    sec.    XII.    provides    that  while 

female  i\^q  father  is  alive  a  son  begotten  by    a    Sudra    on 

a  female  slave  must  depend  on  his   father    for    his 

share,  though  after  his  death  he    may    inherit    the 

whole  or  share  equally  with  legitimate  sons. 

Such    sons,    therefore,  would   not   be    the    co- 
parceners of   the  father. 
Sons,  Yhe  result,  therefore,    upon  examination  of  the 

grandsons  •        .1      ^      .1  .1  •    * 

and  great-      texts  IS    that    tiie    coparceners  are  the  proprietor, 
grandsons      ),jg    gQj-jg     (includiuiT    adopted     sons)     grandsons 

are  copar-  ,  '^  ,       ^  .'  .  i       ,1 

ceners  and    great-grandsons   or  hi  ether  words,  tlie  sons, 

grandsons,  great-grandsons  and  great  great-grand- 
sons of  the  last  owner.  If  therefore  the  joint 
family  consists  of  more  than  4  consecutive  gene- 
rations of  male  descendants,  those  descendants, 
who  are  more  than  4  degrees  removed  from  the 
last  owner  or  more  than  3  degrees  removed  from 
the  member  at  the  head,  are  no  coparceners  /.  e. 
have  by  birth  no  subsisting  interest  in  the  family 
property  though  they  or  some  of  them  may  by 
heirship  become  entitled  to  the  same  under  the 
rules  of  succession  according  to  the  Mitakshara 
law. 

It  also  follows  that  the  coparcenary  or  tiie 
ancestral  property  as  it  is  technically  called,  is  the 
unobstructed   heritage. 

•^'2^*°^  The  same  result  was  arrived  at.  by    "West    and 

sons  to  an-  i   ,       •    tt       •  i  i      i  ■  •  C         11 

cestrai  pro-     Nanabliai  llaridas  J.  j.  on  an   exammation    ot    all 
P?''.\y'^y  the  texts.      FzV/^    the"  judgment    of    the    Bombay 

High  Court  in  Mora    Visvaiinlh  v.    (uvicsh  Vitnal 


birth. 
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(1873)  10  Bom.  H.  C.  Rep.  444.  In  iliat  case  Case-law. 
Haridas  J.  is  reported  to  liave  said.  "  The  rule, 
which  I  deduce  from  the  authorities  on  the  sub- 
ject, is  not  that  a  partition  cannot  be  demanded 
by  one  more  tlian  four  degrees  removed  from 
the  acquirer  or  original  owner  of  the  property 
sought  to  be  divided,  but  that  it  cannot  be 
demanded  by  one  more  tlian  four  degrees  re- 
moved from  the  last  o'd'Her,  however  remote  he 
niriv  be  from  the  original  owner  thereof"  i.e.,  as 
I  liave  indicated  above  the  sons,  grandsons  and 
great-grandsons  of  the  last  owner,  or,  in  other 
words,  confining  our  attention  to  the  persons  in 
existence,  the  owner  and  his  sons  and  grandsons. 
In  Raja  Ram  Je'd'aryx.  Luchniun  Pershad  {\'^6']) 
8  W.  R.  15,  five  Judges  of  the  Calcutta  High 
Court  held  that  under  the  Alitakshara,  sons  ac- 
quired by  birth  a  right  with  their  fatiier  in  an- 
cestral property.  In  Sura/  Buiisi  Koer  v.  Sheo 
Pers/iad  Siiioh,  (1X79),  I.  I..  R.,  5  Cal.  147  :  L.R. 
6,  I.  A.  88  ;  4  C  I..  R.  226  Sir  James  Colvile  in 
delivering  the  judgment  of  the  judicial  Committee 
of  the  I'rivy  Council  said  :  "  That  under  the  law 
of  Mitakshara  each  son  upon  liis  birth  takes  a 
share  equal  to  that  of  his  father  in  ancestral 
immovable  estate  is  indisputable.  In  Siibba)ya 
V.  Snrayya  (1886),  1.  L.  R.  10  Mad.  251  tlie 
Judges  observed.  "  According  to  \  ignyanesvara 
Yogi,  the  author  of  the  Mitakshara,  the  son's 
ownership  in  ancestral  estate  is  not  subordinate 
but  co-ordinate  and  it  is  dependent  onlv  when  the 
father  himself  acquires  the  propertv.''  In  Sarta/ 
Kiiarix.  Dcoraj  Kiniri  (iSSS)  I.  L.  R.  10  All.  272, 
Sir  Richard  Couch  (p.  284)  is  reported  to  have 
said  "The  great  distinction  between  the  doctrine 
of  the  Mitakshara  in  reo;ard  to  heritagje  and  that 
of  the  Dayabhaga,  the  law  in  Bengal,  is  found  in 
ch.  I,  sec.  I,  y.  27  where  it  is    said    that    property 
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in    tlie    paternal  or   ancestral    estate   is  by  birth." 
The  right  of  a  grandson  whose  father  predeceased 
his   grandfather  is  discussed  in  Liichmiin  Pershad 
V.  Dehee  Pershad,  (1864)  i  W.  R.  317. 
Provided  g^it    (j^g    above    enumeration     of    coparceners 

they  are  not  11.^1  i  •    1  •    • 

disqualified  woulcl  not  be  complete  without  our  noticing  a 
qualification  which  the  Hindu  law  lays  down.  It 
debars  from  the  coparcenership  all  tliose  who  are 
blind,  lame,  or  impotent.  In  the  chapter  on 
Partition,  I  shall  consid^er  at  length  who  these 
disqualified  persons  are.  They  are  expressly 
excluded  from  inheritance  and  partition  {vide  Mit. 
ch.  II,  sec.  X,  and  Dayabhaga  ch.  V.  para.  II). 
The  coparceners,  therefore,  are  those  sons,  in- 
cluding adopted  sons,  grandsons  and  great-grand- 
sons who  are  free  from  the  disqualifications, 

Aiicoparce-  w/g  have  seen  that  by  birth   a  son,  a  grandson 

ners  do   not  ,  ,  ■'     .  1   • 

share  ^nd  a  great-grancisoii  acquire  a    vested  interest  in 

equally,  \\^^    ancestral    property    which    has    come    as  un- 

obstructed heritage  to  the  hands  of  the  father. 
From  this  it  must  not  be  supposed  that  if  a 
partition  were  to  take  place  each  of  the  sons, 
grandsons  and  great-grandsons  would  be  entitled 
to  share  equally  with  the  father.  The  principle  of 
representation  of  grandsons  through  their  fathers 
is  recognized  at  partition  and  the  grandsons  then 
take  per  capita  the  respective  shares  of  their 
fathers  if  they  had  been  alive.  This  principle  of 
representation  extends  to  their  great  grandsons. 
As  to  the  right  of  sons  to  share  equally  with  their 
father  see  Yajnavalvakya  Book  II.  verse  121 
which  has  been  translated  thus  :  "  For  the 
ownership  of  father  and  son  is  the  same  in  land 
which  was  acquired  by  the  grandfather  as  in  a 
corrody  or  in  chattels  whicli  belonged  to  him. 
As  to  the  right  of  representation  see  Mit.  ch.  I. 
sec.  \'.  para.  3  also  Debi  PersJiad  v.  7'Jiaknrdial 
(1875)  I.  L.  R.  I  All.  105  and  Maujauaih  S liana- 
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blia^a  V.  Naraynna  Sliaunblinga  (1882)  1.    L.    R. 
5  Mad.  362. 

h  has  been  held  in  several  cases  that  when  Share  of 
ancestral  property  lias  been  divided  among  the  property 
owners,   the  share  allotted  to  each  of  the  members    received  at 

1  •        I   •       1  1  J      1    ■        partition  is 

IS  ancestral  property   ni   his   hands  as  regards  /lis    ancestral 
07vn  issue,  thoui^h  it  is  looked  upon  as   separate    property  as 
property  as  regards  the   separated  members.      On    issue, 
this  point  see  the  case  of  Muddan  Gopal  Thakoor 
V.   Ram  Biiksk  Pandey   (1863)  6  W.  R.   71,    also 
Adur  Money  Devi  v.  Choivdhry  Shib  Narain  Kiir 
(1877),    I.    L.     R.,   3     Cal.     I,     also    Chatturbhooj 
Megliji   Dharamsi   Narainji   C1884),   I.  L.  R.,  9 
Bom.,    438.      Hardai  Narain    v.    Harruclidhari 
Singh{\%^-2)    12   C.   L.    R.,    104. 

It    is    not  always  easy  to  say,  whether  when  a    Property 
son    receives    from   his  father    self-acquired    pro-    son  as  gift 
perty    of  the    latter  under    a    deed    of    gift    or    a    or  under 

•11  !  1         1 J    1  •  1         J  .1     will  ances- 

will,  sucii  property  should  be  considered  ancestral  traiornot. 
(in  the  limited  acceptation  of  the  tenn)  or  self- 
acquired.  In  the  case  of  Muddiin  Gopal  Thakoor 
V.  Ram  Buksh  (1863)  6  W.  R.  7  1 ,  the  Judges  held 
that  in  the  hands  of  the  successor,  the  property 
was  to  be  regarded  as  ancestral.  See  also 
Par  solum  Rao  Tantia  v.  JanJii  Bai  (1907) 
I.  L.  R.,  29  All.  354. 

The  correct   test  for  the  determination   of    the    Jest  for 

1        .  •  •      r    •  1       1  *l  determin- 

question,  whether  in  any  individual  case  the  pro-  jngthe 
perty  received  by  the  successor  under  a  will  or  po''^* 
gift  should  be  looked  upon  as  ancestral  or  self- 
acquired,  depends  upon  whether  the  gitt  or  the 
devise  was  valid  antl  if  it  was  valid  would  the 
object  of  the  testator  or  the  donor  be  accomplished 
by  treating  the  property  as  ancestral  or  self- 
acquired.  Thus  if  in  any  particular  case  the 
father  gives  away  his  self-acquired  property  which 
he  is  competent  to  give  away,  the  recipient 
though  he  would  have   been   the    legal   heir    if  no 
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disposition  had  been  made  of  it  by  the  acquirer 
would  take  the  property  not  as  heritage  but  as 
self-acquired  property,  provided  he  does  not  thus 
frustrate  the  object  of  his  father.  But  if  the  father 
executes  a  will  in  respect  of  tlie  whole  ancestral 
property,  in  favour  of  his  sons,  these  latter  would 
not  take  the  property  under  the  will,  but  would 
receive  it  as  ancestral  property  in  coparcenership 
with  their  sons  and  grandsons. 
Property  Property  purchased  from    the  profits  of  ances- 

purchased  ,  ^        -■    ^,         ,  i    i-,  ,  ^  i  111 

from  the         tral  property  should   like    the     corpus   be     looked 

ances?ra°^       upon  as  ancestral    property.       On    th.is    point   see 

property.         the    following    cases  : — Siidaimnd  Mohapattur    v. 

Bo7iO}?ialce  Doss,  {\'^6^),   2    Hay,  205  ;    Sudavund 

Mohapattur  \.  Soorjoo  Monec    Dayec   (1869),    11 

W.    R.,    436.     Jiiginohan    Dai    v.    Mangal    Das 

(1886),  I.    L.  R.,  10  Bom.,  ^28,   and    Ramanua  v. 

Veuliata  1.  L.  R.  (1888),  l.^I..  R.,  1  i    Mad.    246. 

You  will  see,  these  cases  lay  down   that  not    only 

should  the  property  which   was  acquired  from  the 

profits  after  the  birth  of    a    son    and    coparcener 

be  looked    upon    as    ancestral    but    also   that    all 

Even  when      property  purchased  at  a  time  when  the  father  was 

!!ltii"r.'„e       the  absolute  owner  of  the  income  /.  e.    before    the 

cnQSc   VvrtS  111  »  1-1  •• 

made  birth  of  the  son  should  also  be   held  to    be    jomt 

bfrU^of^^a  family  property,      In  this  connection  it  should    be 

son.  noted  that  in  Sham    Narain    Singh  v.  Rugkoobur 

Ancestral  Dyal  (1877),  1.  L.  R.,  3  Cal.,  p.  508  ;  I  C.  L.  R., 

moveables  .-,    0,0     Ainslie  and   Kennedy,    H.,    were   inclined 

converted  '       >jt^>j>  _  y  '     j  .<    ' 

into  im-  to  think  that    immovable  property  purchased  with 

movables.  ancestral  movables  partook    of    the    incidents   of 

ancestral  immovable  property, 
instances  of  To  form  a  clear  idea  of  coparcenary,  property 

w'hich'arV  ^^^  ^^  "*^^^'  consider  some  descriptions  of  property 

not  copar-  Vv'hich     are      not     coparcenary     property     though 

cenary.  possessed  by  the  members  of  a  joint  family. 
Collateral  {^a)      One  or  more   members     of  a  joint  family 

inheritance.  ^^^^^  inherit    property    from    collateral     ancestors. 


CHAP.    111.]  JOINT    r^ROPKRTY.  41 

To  sucli  property  the  otiier  members  would  have 
no  right  and  it  would  not  come  under  tlie  descrip- 
tion of  "unobstructed  heritage  as  regards  the  entire 
body  of  coparceners."  In  the  case  here  supposed 
if  more  persons  than  one  succeed  jointly  to  the 
estate  by  collateral  succession,  such  members  as 
between  or  among  themselves  would  be  joint 
owners  and  if  any  of  them  were  to  die  without  issue 
before  partition,  the  others  according  to  the  Privy 
Council  ruling  in  Veukayaiiima  Guru  v,  Appa  Rao 
(i902)L.R.  29I.A.  156;  I.L.R.25  Mad.  678  would 
be  entitled  to  the  estate  by  the  principles  of  survi- 
vorship and  the  estate  would  be  the  coparcenary 
property  of  only  the  members  who  by  collateral 
succession  got  the  estate,  See  also  Sham  Narain 
v.  Court  of  Wards  (1873)  20  W.R.  197. 

{h)     One    or    more    members  of  a  joint  family    Separate 
may    acquire    property    by    their   own     exertions,    w'i^hout'use 
Such    property    movable  or  immovable  would  not    of  ancestral 
be  the  caparcenary  property    of  the    fam.ily.*      In    P'"°P®'''y- 
the    earliest   times,    i.e.  in  the  days  of  the  patriar- 
chal family,  the  acquisitions  fell  into  the    common 
stock.     ]\[anu    ch.    VIII.    sloka   416  says  "Three 
persons,    a    wife,    a  son  and  a  slave    are  declared 
by    law    to   have    in  general  no  wealth  exclusively 
their  own  ;  the    wealth    which    they    may    earn    is 
regularly    acquired    for    the    man    to    whom   they 
belong."      To    the    same    effect    is    the     text     of 
Narada    (ch.    \ .    para.    59)    who   says    "of  a  son, 
he   is    of    age   and   independent    in    case    parents 
be  dead  :    during    their  lifetime  he    is    dependent 
even    though    he    be    grown  old."     Upon  the    de- 
cline  of  the    Patriarchal,    and    the   rise     of      the 


•  Jugmchandas  Mangaldas  v.  Sir  Af.imra/das  Nathulthoy  (1886)  f.L. 
R.  10  Horn  52S  at  pp  {-,-]?>,  <s?<o)  \  Madon  Gopal  T/iakoor  \\  Riim  Bukeh 
Pandfy  (1863)  6  W.R.  71  ;  SHal  v.  Madlio  (1S77)  I  L.R.  i  .All  304  ; 
N>ina  Narain  Rao  v.  Uuree  Putil/i  Bliao  (1862)  9  M.I. A.  96  :  Marsh  436  ; 
Rameshii.ir  /'rosad  v.  Lachmi  Prasad  Sing/i  (1903)  7  C.W.N,  688  ; 
Yatnunal/.ii  v.  Miutufnu  (1899)  I. L.R.  23  I3om.  60S  (611). 
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joint  famil}',  consisting  generally  of  brothers,  the 
authority  of  the  eldest  became  limited  and  the 
inconvenience  of  the  above  rule  of  Manu  was 
perceived.  No  individual  member  had  any 
particular  incentive  to  exert,  so  long  as  he  was 
not  sure  that  the  fruits  of  his  exertions  would 
be  exclusively  his.  Rules  were  therefore  made 
for  allowing  acquisitions  to  belong  to  the  persons 
to  whose  exertions  they  were  due,  and  accordingly 
we  find  Manu,  when  speaking  of  joint  family 
of  later    days    consisting    of  brothers     and    other 

Text  of  descendants    in    ch.   IX.   slokas   2o6-2og    says — 

"what  a  brother  has  acquired  by  labor  or  skill 
without  using  the  patrimony,  he  shall  not  give 
up  without  his  assent,  for  it  was  gained  by  his 
own  exertion."  The  author  of  the  Mitakshara 
in  ch.  I.  Sec.  IV.  in  discussing  what  effects  are 
not  liable  to  partition  quotes  verses  ii8  and  119 
of  Book  II.  Yajnavalkya.     They  are  : — 

rmvaikja^^^'  '  ^  ^-     "Whatever    else    is  acquired  by  the  co- 

parcener himself  without  detriment  to  the  father's 
estate,  as  a  present  from  a  friend  or  a  gift  at 
nuptials,  does  not  appertain  to  the  co-heirs." 

"Nor  shall  he,  who  recovers  hereditary 
property,  which  had  been  taken  away  give  it  up 
to  the  parceners  :  nor  what  has  been  gained  by 
science." 

The  author  then  adds  that  the  qualifying 
words  "without  detriment  to  the  father's  estate 
must  be  applied  to  each  one  of  the  acquisitions 
enumerated  in  the  verses.  (See  ch.  1  sec.  IV. 
para.  6.)  The  conclusions  arrived  at  are  given  in 
paras.  29-31.* 

*  29.  It  is  settled,  that  whatever  is  acquired  at  the  charge  of  the 
patrimony  is  subject  to  partition.  But  the  acquirer  shall  in  such 
a  case  have  a  double  share  by  the  texts  of  N'asistha.  'He  among 
them,  who  has  made  an  acquisition,  may  take  a  double  portion  of  it.' 

30.  The  author  propounds  an  exception  to  that  maxim.  'But  if 
the  common  stock  be  improved  an  equal  division  is  ordained.' 
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While  on  this  subject,  let  me  draw  your  atten- 
tion to  the  interpolation  made  by  the  author  of 
the  Mitakshara  of  the  words  "or  mother's"  be- 
tween the  words  "father's"  and  "estate"  in  the 
passage  quoted  from  Yajnavalky/.  The  result 
is  that  property  acquired  with  money  from  the 
paternal  or  maternal  estate  is  not  looked  upon  as 
self-acquired  property. 

What    would    amount    to    an    expenditure    of    what 

,  ,  .    .  '.  ,      amcunts  to 

partnnony  so  as  to  make  the  acquisition  ancestral  speding  of 
property  was  considered  in  Vurtab  Bahadur  v.  patrimony. 
Tilitlidharee  1807,  Select  Reports  Vol.  I.  p.  236 
and  the  principles  there  laid  down  were  that  "  of 
several  brothers  living  together  in  family  partner- 
ship, should  one  acquire  property  by  means  of 
funds  common  to  the  whole,  the  property  so  ac- 
quired belongs  jointly  to  all  the  brothers.  Should, 
however,  the  means  of  acquisition,  drawn  from 
the  joint  funds,  be  of  little  consideration,  and  the 
personal  exertions  considerable,  two  shares  be- 
long to  the  acquirer,  and  one  to  each  of  the  other 
brothers."  The  above  principles  were  also  laid 
down  in  Sree  Narain  BeraJi  v.  Gooroo  Per  shad 
Berali  (1865)  6  W.  li.  219  and  Sheo  Dayal 
Teivarce  v.  BislionatJi  Tewaree  (i868j  9.  W.  R.  61 . 
See  also  Soorjee  Money  Dossee  v.  Denohiindhoo 
Mnllick  (1857)  6  Mf  1.  A.  526  (539).  Mr. 
Mayne  in  his  "  Hindu  Law  and  Usage,  7th  Ed. 
p.  361  says  :  "The  general  principles  laid  down 
by  Vijnaneswara  seem  to  exclude  the  idea  that 
any  special  and  exclusive  benefit  can  be  obtained 
to  any  co-heir  by  a  use  of  the  family  property. 
Mr.  W.  Macnaughten   states    that  under  Benares 


31.  Among  iinsepaialed  hrelliien,  if  the  common  slock  be  im- 
pioved  or  aiigmcnied  by  any  one  of  tliem,  through  agriculture,  commerce 
or  similar  mear.s,  an  equal  di.nribuiion  nevertheless  takes  place  :  and 
a  double  share  is  not  allotted  to  the  acquirer. 


presents. 
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law    no    sucli    benefit    can    be  obtained  whatever 
may    have    been    the    personal    exertions   of    any 
individual  but  that  the  rule  does  exist  in  Bengal." 
Marriage  (^)      Nuptial  presents  which  are  made    to    the 

bridegroom  belong  to  the  bridegroom,  notwith- 
standing that  he  may  be  a  member  of  a  joint 
family.  The  or.ly  condition  is  that  the  presents 
must  be  obtained  without  causing  any  detriment 
to  the  ancestral  wealth  i.e.^  ancestral  money 
must  not  be  spent  in  order  to  secure  such 
presents.  Yajnavalkya's  text  and  Vijnaneswara's 
comments  thereon  have  already  been  quoted  when 
dealing  with  the  subject  of  acquisitions  of  labor 
without  the  spending  of  joint  money.  In  Beliaree, 
Lai  Roy  v.  Lall  Chand  Roy  (1876)  25  W.  R.  307 
Macpherson  J.  upon  a  consideration  of  the  texts 
of  Hindu  Law,  held  that  when  one  of  two 
brothers,  who  inherited  no  properly  from  their 
father,  obtained  valuable  presents  by  marriage, 
the  other  was  not  entitled  to  a  share  of  the  same 
though  he  lived  with  his  brother  as  member  of  a 
joint  family.  Here  from  the  nature  of  things, 
there  was  no  detriment  to  ancestral  or  joint  pro- 
perty of  the  family,  and  consequently  the  presents 
by  virtue  of  the  texts  we  have  just  considered  be- 
came the  exclusive  property  of  the  brother  who 
acquired  them. 

It  has  been  held  that  in  modern  times  most 
of  the  marriages  take  place  in  the  Brahma  form 
in  which  the  bridegroom  has  not  to  pay  anything 
to  the  bride's  father,  fudoonatli  Sircar  v.  Busiint 
Coomar  Roy  Choivdhnry  (1871)  16  W,  R.  105. 
But  though  the  bride's  father  receives  no  money 
in  cash,  both  parties, — the  bridegroom's  as  well 
as  the  bride's — have  to  spend  large  sums  in  the 
exchange  of  gifts.  Marriage  presents  obtained 
under  such  circumstances  should  be  looked  upon 
as    divisible.       But    See    i^Jico    Covind   v.    Hham 
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Naraiii    Singh    (1875)   7  ^^-   ^V.   P.    75    where    a 
contrary  view  was  taken. 

(d)     When  a  member  of  an  undivided    family    Ancestral 

!•  •  nroDGrtv 

without  spendmg    an)'    money    belonging    to    the    recovered 
joint    family    recovers   any  ancestral  property,  he    T'l^^'^l 
acquires  it  for  iiimself,  and  his  coparceners  in  the    joint  family 
family  property    are    not    entitled  to    any    shares    Pf'operty. 
therein.     This  rule    of  law    is    based    on    Yaj'na- 
valkya's   text,   Book  II  verse  i  19  already  quoted. 
It  should  be    remembered    that    the    qualihcation 
''  without    detriment    to  the  father's  estate"  men- 
tioned    in     verse     i  18,     applies,      according     to 
Vijnaneswara  to  verse  1 19  also. 

Vijnaneswara  in  ch.  I,  see.  5  para.  11  quotes 
]\Ianu  ch,  9  sloka  209  which  runs  as  follows : 
"  If  the  father  recover  paternal  wealth  not  recover- 
ed by  his  co-heirs,  he  shall  not,  unless  willing, 
share  it  with  his  sons  ;  for,  in  fact,  it  was  acquired 
by  him."  He  also  quotes  with  approbation  in 
ch.  I.  sec.  IV,  para.  3,  a  text  of  Sankha  which 
runs  in  these  words  "Land  inherited  in  regular 
succession,  but  which  had  been  formerly  lost 
and  which  a  single  heir  shall  recover  solely  by 
his  own  labor,  the  rest  may  divide  according  to 
their  due  allotments  having  first  giving  him  a 
fourth  part."  These  texts  which  at  first  sight 
seem  contradictory,  may  be  reconciled  by  mak- 
ing the  former  applicable  to  the  only  case  of  the 
father  recovering  the  lost  property  and  by  making 
the  latter  apply  to  all  other  cases. 

But  it  is  not  every  recovery  of  ancestral  pro- 
perty that  would  entitle  the  recoverer  to  treat 
the  property  as  self-acquired.  The  texts  as 
well  as  the  reported  cases  lay  down  the  restric- 
tions. 

In    Visiilatchi   Auiinal   v.    Annasaiuy    Sash-y    Reported 
(1870)  5  Mad.  H.  C.  Reports,    p.  150,    Scotland,    pii^t°"  *''" 
C.  J.,  in  reference    to  a  contention    made    before 
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him  that  property  redeemed  by  a  member  should 
be  held  to  be  the  self-acquired  property  of  the 
member,  said  :  "  We  are  of  opinion  that  the 
rule  of  law  thus  propounded  is  inapplicable 
to  the  present  case.  In  the  first  place,  we 
are  not  prepared  to  hold  that  the  rule  extends 
to  property  held  by  a  title  derived  froin  the 
joint  family.  The  language  both  of  the  texts 
and  the  commentaries  seems  to  us  at  present 
to  indicate  that  the  rule  was  intended  to  apply  to 
hereditary  property  of  which  the  members  of  the 
family  had  been  violently  or  wrongfully  dispos- 
sessed or  adversely  kept  out  of  possession  for  a 
length  of  time.  ^  *  "■^'  But  supposing  this  con- 
struction not  to  be  correct,  we  rest  our  opinion  on 
the  ground  that  the  recovery  to  be  within  the 
ordinance  should  appear  to  have  been  undertaken 
when  the  neglect  of  the  coparceners  to  assert 
their  title  had  been  such  as  to  shew  that  they  had 
no  intention  to  seek  to  recover  the  property,  or 
were  at  least  indifferent  as  to  its  recovery  and 
thus  tacitly  assented  to  the  recoverer  using  his 
exertions  and  means  for  that  purpose,  or  upon 
an  express  understanding  with  the  recoverer's  co- 
parceners. This  implied  or  express  assent  we  take 
to  be  what  is  meant  to  be  conveyed  by  the  passage 
in  the  exposition  of  Vijnaneswara  "he  among  the 
sons  who  recovers  it  with  the  acquiescence  of  the 
rest."  The  passage  plainly  excludes  a  recovery 
without  some  intimation  of  a  willingness  on  the 
part  of  the  recoverer's  coparceners  that  he  should 
make  the  exertion  to  recover  the  property  at  his 
own  cost  and,  so  qualified,  the  operation  of  the 
text  in  forfeiting  the  rights  of  the  coparceners  be- 
comes reasonable  and  just."  To  the  same  effect 
are  the  observations  of  Macpherson,  J.,  in 
Bissessnr  Chuckerbutty  v.  Seetiil  CJiuuder 
Chnclierbutty  (1868).  9  W.  R.,  69  and  of  Markby, 
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|.  in  Bolakee  Sa/ioo  v.  Court  of  Wards  {\^']o), 
14  W.  R.,  34  and  of  Sir  Charles  Turner,  C.J.,  in 
Narncrniili  Achaiiwiagarii  v.  Veiikata-Chalapati 
(1880),  1.  L  R.,  4  Mad.  p.  250  (see  page 
259). 

When  the  recovery  is  due  to  the  spending  of 
ancestral  funds,  the  acquisition  is  classed  as  an- 
cestral property  {vide  the  case  of  Jugmohandas 
V.  Sir  Mangiiidas,  Nalliithlioy  1.  L.  R.,  10  Dom. 
528  already  referred  to\ 

[e)  Gains  of  science  made  by  any  individual  Gains  of 
member  of  a  joint  family  without  detriment  to  the 
ancestral  estate  belong  to  the  acquirer  as  his  ex- 
clusive property  and  are  not  liable  to  partition. 
This  rule  of  law  is  also  founded  on  the  text  of 
Ycijnavalkya  quoted  from  Book  II  verse  119. 
You  should  read  this  in  connection  with  para.  6 
sec.  IV  ch.  I.  The  words  there  used  are  "  what 
is    gained    by    science    witJiout    use    of  father  s 

goods  y 

In  para.  8  Vijnaneswara  quotes  in  this  connec- 
tion a  passage  of  Narada  which  runs  in  the 
following  words  "  He  who  maintains  the  family 
of  a  brother  studying  science,  shall  take,  be 
he  ever  so  ii^norant,  a  share  of  the  wealth 
gained  by  science."  So  again  in  para.  13  he 
quotes  Manu  chap.  9  sloka  204.  ''After  the 
death  of  the  father  if  the  eldest  brother  acquire 
any  wealth,  a  share  of  that  belongs  to  the  younger 
brothers  provided  they  have  duly  cultivated 
science."  It  seems  that  the  duty,  enjoined  on  the 
brother  studying  science  to  share  his  acquisitions 
with  his  brothers  who  took  care  of  the  family 
during  his  absence  at  his  teacher's,  is  founded 
on  principles  of  equity  and  natural  justice,  and 
that  the  rule  of  law  which  provides  for  the 
eldest  brother  sharing  his  acquisitions  from  all 
sources    with    his   learned   brother  was  prescribed 
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only    for    tlie    encouragement    of    learning.     The 
student    will    do    well    to   read    on    this  point  the 
Lectures    delivered    by    Professor    K.  K.  Bhatta- 
charyya,  pp.  661 — 667. 
Reported  This  mode  of  separate  acquisition  of  property 

cases  on  the      ,  u  r  j-    •  ]    j    r        -i      i         u 

point  by    a    member    or   an    unaividea  lamily  has  been 

considered  in  several  reported  cases.  Their  Lord- 
ships of  the  Privy  Council  in  Vauliem  Valoo 
Chetty  V.  Pauliem  Sooryah  CJietiy  (1877),  LL.R. 
I  Mad.  p.  252;  L.  R.,  4  1.  A.  p.  109,  doubted  the 
correctness  of  the  very  wide  proposition  of  law 
therein  contended  for.  Sir  Robert  Collier  in 
delivering  the  judgment  of  the  Committee,  said 
"This  being  their  Lordships'  view  it  does  not 
become  necessary  to  consider  whether  the  some- 
what startling  proposition  of  law  put  forward,  by 
the  appellant — which  stated  in  plain  terms, 
amounts  to  this  :  that  if  a  member  of  joint  Hindu 
family  receives  any  education  whatever  from  the 
joint  funds,  he  becomes  for  ever  after  incapable  of 
acquiring  by  his  own  skill  and  industry  any  separate 
property, — is  or  is  not  maintainable.  V^ery  strong 
and  clear  authority  would  be  required  to  support 
such  a  proposition."  His  Lordship  was  inclined 
to  adopt  the  more  moderate  view  of  the  law 
laid  down  by  Jackson  and  Mitter,  JJ.  in 
Dhitnoolidliaree  Lall  v.  Gimput  Lall  (1868), 
10  W.  R.,  122;  11  B.  L.  R.,  201  note.  It 
seems  that  where  the  education  £;iven  consisted 
a  special  training  for  a  particular  profession 
which  is  the  immediate  source  of  the  gains — 
such  training  being  given  by  the  family  at 
more  than  ordinary  expense  and  with  the 
object  of  profit — and  "  not  the  elementary 
education  which  is  the  necessary  stepping 
stone  to  the  acquisition  of  all  science," 
the  wealth  acquired  by  means  of  the  training 
should    be    held    to    be    the   joint   property  of  the 
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family  which  defrayed  the  expense  of  the  training. 
This  case  was  followed  in  Krishnajj  Mahadev 
Mahajau  v.  Moro  Mahadev  Mahajan  (1890), 
1.  L.  R.,  ir^  Bom.  p.  32.  The  other  cases  to  which 
reference  may  be  advaniai^eously  made  are  ^rt;/ 
Manchha  v.  Narotavi  Das  (1869)  6  Bom.  H.  C. 
Rep.  A.  C,  1,  Durvasula  Gan^ndharudu  v.  Diir- 
vasula  Narasammah  (1872)  7  Mad.  H.  C.  R,,  47, 
and  BooiogiUii  v.  Swornam  (1880),  I.  L.  R.,  4  Mad. 
330.  See  also  C halalionda  Alasani  v.  Ratjia- 
c/mlam  (1864)  2  Mad.  H.  C.  56  Lachmin  Knar  v. 
Dcdi  Prasad  {]Sgy)  1.  [..  R.  20  All.  435. 

(/)     It  not  unfrequently  happens  that    grants    Grantsfrom 
of   estates  or  Jagirs  are  made   by  Government  in    ^°^®'"®'S"- 
their     sovereign     right     to      individual      members 
of    undivided     families     in     recognition     of     their 
public    services.      Such    grants   are    in  the  nature 
of    rewards    and   if    the    consideration    for    which 
they  may   have    been    granted    be    not    traceable 
to  any    expenditure  of    the    funds  of    the   family, 
the    property   would    be    self-acquired,  as   contra- 
distinguished   from     ancestral   within    the    mean- 
ing   of    the  verse    118    Book     II   of  Yajnavalkva 
already    quoted.      On    this    point     see     the     case 
of  Kattaiua  Natchicr  v.   the    Rajah    of   Shira- 
ganga,    9    M.    I.   A.,    p.   539;    2  W.  R.  P.  C.  31. 
But  if  the   grant  be    only    a  confirmation    in  the 
name    of    the    member    of    a    joint    family    of  a 
grant    which    originally    belonged    to    the  family, 
it  cannot  be    looked    upon   as    a    separate    acqui- 
sition by  the  individual    member.     On    this    point 
the    case     of     Beer   Pertab    Sa/iee    v.    Rajcnder 
Pertab   Sakce   (i?68)    commonly    known    as    the 
Hunsapore   case  reported  in    12    M.    I.    A.    p.  i  ; 
9  \V.  li.,  P.  C.    15  may   be  referred    to.     But  this 
is    a    question    of  evidence    and    of    construction 
of   grants  and  is  not  peculiar  to    the   law    of    joint 
property. 
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^*^'"K*  {^)     It  may  be  observed  tbat  in  a  joint  family, 

proprietor  acquisitions  or  purchases  made  from  out  of  the  in- 
fer time  come  of  the  joint  family  are  looked  upon  in  the 
impartible  Same  light  as  the  corpus  or  the  source.  This 
estate.  must  be  the  inevitable  result  as  the  income  is  the 
joint  property  of  the  members.  In  such  a  case 
the  savings  made  also  become  part  of  the  joint 
property.  But  the  case  is  different  when  although 
the  property  is  the  common  property  of  the  family, 
the  income  is  at  the  absolute  disposal  of  any 
single  member  of  the  joint  family  as  is  the  case 
with  the  income  of  an  impartible  estate.  We 
shall  in  a  subsequent  chapter  see  that  estates, 
which,  under  the  custom  of  the  family  or  the 
terms  of  the  grants  whereby  they  were  created, 
are  impartible,  are  not  to  be  looked  upon  as 
necessarily  the  self-acquired  property  of  their 
owners  for  the  time  being.  In  fact  in  the  Mitak- 
shara  territory,  estates  impartible  in  their  nature 
and  yet  the  joint  property  of  the  family  are  very 
common.  As  to  such  estates,  the  owners  for 
time  being  have  the  absolute  disposal  of  the  in- 
come and  any  savings  made  by  them  are  there- 
fore looked  upon  as  their  separate  property,  unless 
they  throw  it  into  the  common  stock  or  the  cor- 
pus. Such  property,  if  it  is  kept  separate  from 
the  corpus  and  is  left  undisposed  of  by  the  holder, 
would  be  partible  among  the  heirs.  Of  course 
savings  handed  down  from  previous  zemindars 
would  under  the  ordinary  rule  be  joint  coparcenary 
property  of  the  family. 
Survivor-  The  principle  of  survivorship  is  said  to  prevail 
^^'P  in  a  joint  Mitakshara  family.  But  the  principle 
is  very  different  from  the  same  principle  which 
determines  the  devolution  of  a  joint-tenancy  under 
the  English  system.  According  to  the  English 
law  upon  the  death  of  one  of  several  joint-tenants, 
the    tenancy    devolves    upon    the     survivors,     no 
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matter  whether  the  deceased  left  any  issue  or  any 
other  heir.  But  as  observed  by  Mr,  Justice 
Muttusami  Ayyar  in  MuttuvaduganatJia  Tevar  v. 
Perias  a  mi  {1^2)  I.  L.  R.  16  Mad.  11  "the  ri^ht 
of  survivorsliip  as  recognized  by  the  Mitakshara 
presupposes  two  things  vis.  a  subsisting  copar- 
cenery  in  respect  of  the  properly  in  litigation  and 
the  death  of  the  last  male  owner  without  male 
issue."  Thus,  suppose  a  joint  Mitakshara  family 
to  consist  of  a  father  A  and  3  sons  B,  C  and  D. 
if  before  partition  B  were  to  die  without  leaving 
any  son,  then  his  interest  would  lapse  and  if  a 
partition  after  B's  death  should  take  place,  the 
property  would  be  divided  into  3  equal  shares 
among  A  and  his  two  sons  C  and  D  though  B  by 
his  birth  had  acquired  a  vested  interest  in  the 
family  property.  But  if  B  had  left  2  sons  E  and  F 
then  at  the  partition  of  the  family  property  after 
B's  death,  each  of  A,  C  and  D  would  have  re- 
ceived a  fourth  share  while  E  and  F  representing 
their  deceased  father  would  have  been  entitled  to 
the  remaining  fourth  share.  So  in  the  case  of  the 
succession  of  females  e.  g.  widows  or  daughters 
whose  ownership,  Mr.  Justice  Muttusami  Ayyar 
calls  to  be  that  of  a  qualified  heritage— i/?^///^- 
vadagunatha  v.  Periasnmi  (1892)  1.  L.  R.  16 
Mad.  1  I  (16), — upon  the  death  of  one  of  them  the 
survivors  take  the  interest  of  the  deceased.  In 
these  cases  we  see  that  no  one  who  was  not  a 
previous  owner  becomes  entitled  to  the  property. 
But  when  by  the  death  of  the  head  man  i.e.  of  the 
earliest  of  the  four  consecutive  generations  of  male 
descendants  who  together  represent  the  co- 
parcenary, the  descendants  of  the  fifth  generation 
who  previously  stood  outside  the  coparcenaiy 
are  admitted  into  it,  it  cannot  be  said  that  they 
become  entitled  to  the  heritage  by  survivorship. 
Su   Frnest  John  Trevelyan  in  his  Hindu  family 
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Law  p.  243  says:  *'On  the  death  of  a  copar- 
cener his  interest  in  the  coparcenary  property 
does  not  pass  by  inheritance.  It  lapses,  or  as  it 
is  generally  put,  his  rights  pass  by  survivorship  to 
the  other  coparceners  subject  to  the  rule  that 
where  he  leaves  male  issue  they  represent  his 
rights  to  a  partition.  His  death  has  also  the  effect 
of  introducing  into  the  coparcenary  one  who  is 
excluded  by  the  rule  which  limits  the  coparcenary 
to  four  generations." 

At  one  time  it    was    thought  that  the  principle 
of  survivorship  determined   the  devolution  of    only 
what    is    technically  known    as  ancestral  property 
under  the  Mitakshara  law.      Thus   \\\  fasoda  Koer 
V.  Sheo  Per  shad  Singh  (1889)  I.  L.  R.   17  Cal.  33 
and  Saminadha    Pillai    v.     Tkangatkanin    (1895) 
i.  L.  R.  19  Mad.  70  the  High  Courts  of    Calcutta 
and    Madras    respectively    held   that  the  doctrine 
of    survivorship    was   limited  to  unobstructed  suc- 
cession   and    to    the    succession    to  the  joint  pro- 
perty  of   reunited  coparceners.      But    in    Venkay- 
yatnmn    Guru    v.  Appa  Rao  (1902)  L.  R.  29  1.  A. 
156  1.  L.  R.  25  Mad.  GyS  the  Privy  Council  over- 
ruled   the    above    decisions    and    held  that  where 
two  persons,  who.  with   their    father  formed  a  joint 
Mitakshara    family    inherited    some    estate     from 
their    maternal   grandfather,  they    took    it  as  an- 
cestral   property    with    the    right    of  survivorship 
and  that  upon  the  death  of  one    of  them    without 
partition,  and  without  male  issue,  the  survivor  took 
the  whole    estate.     This    decision   has  created  an 
epoch    in    the    administration    of    Hindu  law  :  for 
previously    the   idea    was    that  property  inherited 
from  a    maternal    ancestor   was  not  the  technical 
ancestral    property    contemplated    by    the  Mitak- 
shara   law.     A    Full    Bench   of  the  Madras  High 
Court    refused    to    extend    the    principle    of     this 
decision    to  sister's  sons~^Karuppai   Nachiar   v. 
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Sankara  Narayan  Chettiy  (1903)  1.  L.  R.  27  Mad. 

300  (3' 4). 

It    has    been    already    observed  that  a  Mitak-    Members  of 

shara  joint  family  ordinarily  comprises  a  large  en't?t'ied"u)''^ 
number  of  persons — males  and  females — but  of  maintei.- 
them  only  some  males  are  the  owners  of  the  joint  ^"^^' 
property  of  the  family.  We  shall  now  see  that  of 
the  rest,  some  of  the  males  and  females  are  en- 
titled to  maintenance  from  out  of  the  joint 
property.  The  subject  of  maintenance  generally 
does  not  form  a  part  of  this  treatise.  1  shall  not 
therefore  discuss  here  whether  a  Mitakshara 
father  inheriting  no  ancestral  property  from  his 
father  is  under  any  legal  or  moral  obligation  to 
maintain  an  adult  son,  or  whether  a  father-in-law 
under  similar  circumstances  is  bound  to  support 
a  widowed  daughter-in-law.  These  and  similar 
questions  are  part  of  the  general  subject  of 
"  Maintenance  under  the  Hindu  law."  What  1 
have  to  consider  is  who  are  the  members  of  the 
joint  family,  who  by  reason  of  the  family  being 
possessed  of  joint  property  are  entitled  to  main- 
tenance, and  whether  as  regards  those  persons 
their  maintenance  would  be  a  charge  on  the  joint 
property,  and  if  so,  under  what  circumstances.  If 
a  son  or  a  wife  has  a  moral  claim  to  support  from 
his  father  or  her  husband,  such  claim  stands  upon 
its  own  merits. 

Properly  speaking  the   subject  of  maintenance    Mainten- 
ought  to  be  treated  after  that  of  partition  ;  for    so    necfed^  wVih 
long    as    the    family   is    joint,    all    persons  in  the    partition 
family,    whether   they    be   coparceners    or  merely 
entitled  to  maintenance,  do    receive    maintenance 
on    the   same    scale.      But    I   prefer    treating   the 
subject  here,  inasmuch  as   even  before    an    actual 
partition  of  ancestral    property  among  the  copar- 
ceners, persons  who  would   be    merely   entitled    to 
maintenance,  a  at  partition  do  sometimes    find    it 
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necessary  to  seek  the  help  of  courts  in  order  to 
be  able  to  support  themselves.  In  several  in- 
stances the  profits  of  a  portion  of  the  joint  pro- 
perty are  assigned  to  the  persons  for  their 
maintenance,  and  such  portion  upon  their  deaths 
reverts  to  the  family.  In  other  cases  a  monthly 
allowance  in  cash  is  determined  upon  and 
provided  for.  But  in  either  class  of  cases  the 
family-property  remains  joint  as  regards  the  other 
members,  and  the  allotment  of  a  portion  of  the 
family-property  for  purposes  of  maintenance  of 
some  members  does  not  affect  the  undivided 
status  of  the  family. 

In  a  subsequent  chapter  we  shall  see  that  at 
a  general  partition,  property  suflficient  to  meet 
the  demands  for  maintenance  of  those  entitled  to 
it  is  frequently  set  apart  and  the  rest  divided 
among  the  coparceners.  The  portion  set  apart 
remains  the  joint  property  of  the  coparceners  and 
is  divided  among  them  or  their  heirs  after  the 
liability  for  maintenance  has  ceased. 
Texts  as  to  In  considering  the  Subject    of  maintenance  let 

tTtied^to  ^"'    us  first  examine  the  Rishi  texts  on  the  point. 


mainten- 
ance. 


Vishnu  XV.  (Dr.  Jolly). 

"  32.  Outcasts,  eunuchs,  persons  incurably 
diseased  or  deficient  in  organs  of  sense  or  action  ; 
such  as  blind,  deaf,  dumb  or  insane  persons  or 
lepers  do  not  receive  a  share. 

"33.  They  should  be  maintained  by  those 
who  take  the  inheritance. 

"  34.  And  their  legitimate  sons  receive  a 
share. 

'*35.     But  not  the  children  of  an  outcast. 

"36.  Provided  they  were  born  after  the  com- 
mission of  the  act  on  account  of  which  the 
parents  were  outcasted. 
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"  37.  Neither  do  children  beg^otten  by  hus- 
band of  an  inferior  caste  on  women  of  a  higher 
caste  receive  a  share. 

"  38.  Their  sons  do  not  even  receive  a  share 
of  the  wealth  of  their  paternal  grandfather. 

"  39.     They  should  be  supported  by  the  heirs. 


Vasistha  XVII.  (Dr.   Buhler). 

"  53.      Eunuchs  and  mad   men  have  a  claim  to 
maintenance." 


Baudhayana  Prasun   II.    Adhyaya  2. 
Kandika  3. 

"  37.  Granting  food,  clothes  and  shelter  thev 
shall  support  tliose  who  are  incapable  of  transact- 
ing legal  business. 

"  38  {vi^.),  the  blind,  idiots,  those  immersed  in 
vice,  the  incurably  diseased  and  so  forth. 

"  39.  Those  who  neglect  their  duties  and 
occupations. 

"  40.      But  not  the  outcast  nor  his  offspring. 

"  42.  But  he  shall  support  an  outcast  mother 
without  speaking  to  her. 

Narada  XIII. 

"  24.  Persons  afilicted  with  a  chronic  or  acute 
disease  or  idiotic  or  mad  or  blind  or  lame  (are 
also  incapable  of  inlieriting).  They  shall  be  main- 
tained by  the  family,  but  their  sons  shall  receive 
their  respective  shares  of  the   inheritance. 

"  26.  They  shall  make  provision  for  liis  (de- 
ceased brothers')  women  till  they  die.  in  case 
thev  retnain  faithful  \o  tlu-  bed  of   thrir    husband. 
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Should  tlie  women  not  remain  chaste,   they    must 
cut  off  that  allowance, 

"  27.  If  he  has  left  a  daughter  her  father's 
share  is  destined  for  her  maintenance.  They  shall 
maintain  her  up  to  the  time  of  her  marriage ; 
afterwards  let  her  husband   keep  her. 

Brihaspati  XXV. 

"  54.  A  wife  though  preserving  her  character 
and  though  partition  have  been  made  is  unworthy 
to  obtain  immovable  property.  Food  or  a  portion 
of  the  arable  land  shall  be  given  to  her  at  will  for 
her  support."     Dr.    folly. 

All  these  texts  appear  under  the  heading  "  In- 
heritance," and  from  the  context  they  evidently 
refer  to  a  partition  of  the  joint  property.  The 
conclusion  I  draw  from  these  texts  is  that  where 
there  is  joint  ancestral  property,  all  the  members 
enumerated  in  the  texts  must  be  supported.  By 
this  I  do  not  mean  to  suggest  that  where  there  is 
no  ancestral  property  none  can  claim  support.  A 
man  may  have  the  moral  and  legal  duty  of  sup- 
porting a  number  of  persons  even  though  he  may 
not  be  possessed  of  ancestral  property.  Thus 
Manu,  Book  3,  sloka  406  says.  "  A  mother  and 
a  father  in  their  old  age,  a  virtuous  wife  and  an 
infant  son  must  be  maintained  even  though  doing 
an  hundred  times  that  which  ought  not  to  be 
done."  This  text  seems  to  prescribe  a  moral  and 
a  legal  duty  for  every  man  whether  he  be  poss- 
essed of  ancestral  property  or  not. 

Vijnaneswara  is  silent  on  the  question  of 
maintenance.  There  are  only  three  verses  of 
Yajnavalkya  which  have  any  bearing  on  this 
subject.  Two  of  these  are: — Book  II,  verse 
123a  "Of  heirs  dividing  after  the  death  of  the 
father,  let  the  mother  also    take   an  [equal   share. 
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143.  And  their  childless  wives  conducting  them- 
selves aright  must  be  supported  ;  but  such  as  are 
unchaste  should  be  expelled  and  so  indeed  should 
those  who  are  perverse.'' 

The  first  of  the  above  two  verses  is  quoted  by 
Vljnaneswara  in  discussing  who  are  entitled  to 
shares  at  a  partition,  and  the  second  in  discussing 
the  question  of  inheritance  to  one  who  leaves  no 
nearer  heirs.  In  treating  of  the  exclusion  of  cer- 
tain persons  from  inheritance,  Vijnaneswara  quotes 
the  third  verse  from  Book  I.  It  is  V.  140  which  runs 
in  these  words  "An  impotent  person,  an  outcast 
and  his  issue,  one  lame,  a  mad  man,  an  idiot^  a 
blind  man  and  a  person  afHicted  with  an  incurable 
disease  as  well  as  others  similarly  disqualified  must 
be  maintained,  excluding  them,  however,  from  par- 
ticipation."    These  are  all  the  texts  on  the  point. 

While  on  the  subject  of  maintenance  as  an  inci-    Rights  of 
dent   to  the  possession  of  joint  property,    it  would    inX^w'and 
not  be  out   of    place  to  mention  that    under  the    sister-in- 
Hindu    law  one  who    inherits   the  property  of  an-     *^" 
other   is    under    a  legal    obligation'  to    discharge 
even  the  merely  moral  duties  of  the  latter.     Thus 
if  it  is  the  moral  duty  of  a  man    to    support  his 
widowed  daughter-in-law,  it  would  be  a  legal  duty 
of  his  son  to  support  his  own  widowed  sister-in-law. 
The  heir  holds  the  property    for    the  benefit    of 
his  ancestor.     So  although  a     father-in-law  could 
not  be  compelled  to  support  his  widowed  daughter- 
in-law,  still  upon  his  death,  the  inheritor  of  his  pro- 
perty— say  his  son, — the  brother-in-law    would  be 
bound  to  provide  her  with  maintenance. 

Let  us  now  attempt  to  use  the  texts  we  have 
quoted  in  connection  with  the  owners  of  a  co- 
parcenary property. 

'  Ratnahai  v.  Trimhak  Ganesh  (1872)  9  Bom.  H.  C.  283.  Kheha  Moni 
Dasx  V.  Kashi  Nuth  Das  (1S68)  2  B.  L.  R.  A.  C.  1 5  Adhibai  v.  Cursattcias 
NafAu  (18S6)  I.  L.  R.,    II  Bom.  2oq. 
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Coparce- 
ners. 


Persons 

entitled  to 

maintenanc 

without 

reference  to 

ancestral 

property 


Members 
expressly 
excluded 
from  inheri- 
tance. 


Widow  and 
unmarried 
daughter  of 
a  deceased 
undivided 
brother  and 
widowed 
daughter-in- 
iaw. 


It  is  clear  that  so  long  as  the  family  is  joint 
and  is  in  the  enjoyment  of  joint  property  the  co- 
parceners— and  who  they  are  we  already  know — 
are  entitled  to  be  maintained.  It  is  //?^/r  property. 
It  also  follows  tliat  other  persons  who  would  have 
a  moral  and  legal  claim  upon  the  coparceners  for 
maintenance  should  also  be  supported  from  out  of 
tlie  joint  property.  Now  the  persons  who  without 
reference  to  property  would  have  a  claim  upon 
another  for  maintenance  are  his  infant  sons,  his 
unmarried  daughters,  his  wife  and  his  parents. 
Some  of  these  persons  may  by  reason  of  their 
being  his  coparceners,  he  entitled  to  maintenance 
as  of  right.  The  texts  of  Manu  already  quoted' 
establish  the  right  of  minor  sons,  wife  and  parents. 
As  to  daughters  their  right  has  to  be  inferred  from 
Mitak.  ch.  I,  s.  VII,  para.  5  which  provides  a 
share  for  her  at  partition. 

Besides  the  two  classes  of  persons  above 
enumerated  viz.,  the  coparceners  and  their  depen- 
dants, there  may  be  a  third  class  of  persons  who 
without  being  coparceners  would  be  entitled  to 
maintenance.  These  are  the  persons  who  are 
expressly  excluded  from  inheritance,  the  blind, 
the  lame,  the  impotent,  the  outcast  and  the  lepers. 
These  persons  would  not  be  coparceners  in  the 
joint  property  and  thtir  shares  upon  a  partition 
would  go  to  increase  the  shares  of  the  copar- 
ceners. The  ancient  Rishis,  therefore,  thought  it 
fair  and  just  that  these  latter  should  support  the 
disqualified  members  and  their  wives.  For  similar 
reasons  the  widow  and  unmarried  daughter  of 
a  deceased  undivided  brother  and  a  widowed 
daughter-in-law^  would  be  entitled  to  maintenance; 
for,  though  it  is  true  that  the  deceased  brother  or 
the  son  had  in  the  absence  of  a  partition,  no  pro- 
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perty  and  his  interest  in  the  joint  property  lapsed 
upon  his  death  to  the  survivors,  not  as  assets  left 
by  the  deceased  but  by  the  principles  of  survivor- 
ship, yet  as  the  brother  and  the  son  might  by 
partition,  during  their  lives  make  provision  for 
their'  wives,  the  law  allows  them  maintenance 
from  the  joint  property. 

The  right  of  the  unmarried  sister  or  half  sister  Unmarried 
to  maintenance  would  follow  from  the  consider- 
ation that  she  is  the  daughter  of  the  previous 
owner  and  coparcener  who  was  bound  to  support 
her.  There  is,  besides,  the  text  of  Yajnaval- 
kya  : — "  But  sisters  should  be  disposed  of  in 
marriage  giving  them  as  an  allotment  the  fourth 
part  of  a  brother's  own  share."  ^  Her  right  to 
maintenance  has  therefore  to  be  inferred. 

Let  us  now  examine  the  decided  cases.  In  Reported 
Savitri  Bai  v.  Luximi  Bai  (1878),  I.  L.  R.,  2  ^J'^'jecTof'^ 
Bom.  573,  a  Full  Bench  of  tho  Bombay  High  mainten- 
Court  upon  a  consideration  of  the  ancient  Smritis 
and  the  commentaries  on  them,  and  also  of  the 
cases  on  the  question  of  maintenance  decided  in 
the  several  High  Courts  and  of  the  practice  in 
the  Bombay  Presidency,  came  to  the  conclusion, 
that  a  claim  for  maintenance  by  a  Hindu  widow 
against  the  uncle  of  her  deceased  husband-— his 
nearest  surviving  male  relative, — was  unsustain- 
able where  the  defendant  was  separate  in  estate 
from  the  plaintiff's  husband  at  the  time  of  his 
death,  or  where  at  the  institution  of  the  suit  the 
defendant  had  not  in  his  hands  any  ancestral 
estate  or  any  estate  which  had  belonged  to  the 
plaintiff's  husband.  The  learned  judges  on  p. 
597  speaking    of   the    texts    say  : — '"  We  have  no 

'  Devi  Per  sad  v.  Gunwanti  Koer  (1895)!.  L.  R,  22  Cal.  410  Becha 
V.  Mohina  (1900)  I.  L.  R.,  23  All.  86  ;  Ruugammal  v.  Echammal  (1898) 
I.  L.  11.,  22  Mad.  305. 

'  Book  II.  V.  124a, 


ance. 
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need,  in  this  case,  to  decide  positively  upon  the 
right  to  maintenances  under  such  circumstances 
as  we  have  here,  of  a  wife  against  her  husband, 
or  of  a  mother  against  her  son.  It  is,  however, 
incumbent  upon  us  to  notice  in  the  language  of 
Manu  and  other  Hindu  jurists,  an  important  dis- 
tinction when  without  reference  to  tiie  existence 
of  family-property  they  especially  treat  of  the 
maintenance  and  support  of  the  wife  or  of  parents 
or  of  an  infant  son,  and  when  they  speak  of  the 
maintenance  and  support  of  the  females  of  the 
family  at  large.  In  the  former  case  their  tone 
is  mandatory,  in  the  latter  only  preceptive." 

The  above  decision  was  followed  by  a  second 
Full  Bench  of  the  Bombay  High  Court  in  Apaji 
Chintaman  Devdhar  v.  Ga?igabat  [[S']S),  I.L.R., 
2  Bom.  p.  632.  Here  the  claim  of  a  brother's 
widow  for  maintenance  was  disallowed  because 
the  defendant  did  not  hold  any  ancestral  property 
or  receive  any  property  from  the  plaintiff's 
husband. 

In  Madhavrav  v.  Gangahai  (1878)  I.  L.  R., 
2  Bom.  639,  the  Court  went  to  the  length  of 
holding  that  the  amount  of  maintenance  was 
limited  to  the  extent  of  the  income  of  the  property 
received  by  the  defendants  from  the  plaintiff's 
husband  or  in  respect  of  which  the  plaintiff's 
husband  had  a  claim. 

In  Kalu  V.  Knskibai  (\^S2)  I.  L.  R.,  7  Bom. 
12"]  \  Bai  Kanku  \.  Bai /adav  (1883)  I.  L.  R., 
8  Bom.  15;  and  Bat  Daya  v.  Natha  Govindlal 
(I885)  i.  L.  R.,  9  Bom.  279,  claims  for  main- 
tenance were  disallowed  on  the  ground  that  the 
defendants  held  no  joint  property. 

In  Adhihai  v.  Cursandas  Natfm  {\S'^6)  I.  L. 
R.,  1 1  Bom.  199,  the  claim  of  a  widow  for  main- 
tenance was  allowed  against  her  late  husband's 
brother — her    husband    having    died    during    the 
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lifetime  of    his  father,   who  was  possessed  of    only    '^o.'"'''  °''''' 
self-acquired    property    and    who    died      intestate    per's°o"n°be* 
leaving    the    defendant    his    sole    surviving     son.    comes  a 
Justice  Farran  held  that    the    father    having    died    tfon  o°f  hif^" 
intestate,  the  property  when   inherited  by  the    son    son  when  he 
became  ancestral  property  in  his  hands  according    ecstraTpro- 
to    the    principles    of    Hindu    law  and  the  son   by    P^i^^y 
reason    of    his    holding    ancestral     property    was 
bound  to    maintain    his    sister-in-law    who    was    a 
member  of    the    joint    family.     According  to    the 
decisions    in    1.    L.    R.,    2  Bombay  Series  already 
referred  to  and  Lalti  Kiiar  v.    Ganga    Bishtm,    7 
N.  W.  P.  Rep.  p.  261,  a  further    ground  on  which  ^ 
the  claims  of  widows  to  maintenance   were    some- 
times   allowed    seems    to  have  been  the  idea  that 
their  husbands  died  possessed    of    some    property 
which    by    reason    of    their  widow's  incapacity  to 
inherit  was  received  by  the  persons  against  whom 
the  claims  were  pressed.     But  in  the    case  before 
Justice    Farran,    the    property    having    been     the 
self-acquired  property  of  the    father-in-law,  during 
his  lifetime  the  plaintiff's  husband  had  no  interest 
in    it    and    the    claim    for    maintenance  therefore 
could  not  have  been  based  on   this    ground.     The 
learned  judge  allowed  the  claim    by    the    applica- 
tion of  the  principle,  that  as  it  was  a    moral    duty 
of  the  father-in-law  to  support  his  daughter-in-law, 
the  brother-in-law,  who  inherited  the  father-in-law's 
property,  became  legally  bound  to    discharge    the 
moral  obligation  of  the  father-in-law. 

The  view  here  suggested  was  expressed  by  a 
Full  Bench  of  the  Allahabad  High  Court  in  /anki 
V.  N and  Ram  (1888)  I.  L.  R.,  11  All.  p.  194, 
followed  by  Justice  Banerji  in  the  Calcatta  High 
Court  in  Kamini  Dassee  v.  Chandra  Pode  Mondle 
(1889)  I.  L.  R.,  17  Cal.  373.  In  Ammakannii 
V.  Appu  (1887)  I.  L.  R.,  II  Mad.  91,  it  was  held 
that  possession  of  ancestral    property  by  a  father- 
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in-law  was  a  condition  precedent  to  maintenance 
being  granted  to  the  daugliter-in-law,  and  that 
only  aged  parents,  wife  and  minor  children  had  a 
valid  claim  to  maintenance  against  any  man 
irrespective  of  any  ancestral  property.  See  also 
Snbbarayana  v.  Siibbakka,  I.  L.  R.,  8  Mad.  236 
and  Rashid  Kamali  v.  Sherbanoo  (1904)  I.  L.  R. 
29  Bom.  85. 

I  am  afraid  I  have  been  digressing  from  my 
main  subject.  There  is,  it  is  true,  a  conflict  of 
opinions  as  to  whether,  when  a  man  is  not  pos- 
sessed of  ancestral  property,  he  is  bound  legally 
to  support  his  widowed  daughter-in-law  or  sister- 
in-law.  See  the  cases  already  cited  and  Khetra 
Moni  Dasi  v.  Kashinath  Das  ( i  '^6S)  2  B.  L.  R., 
A.C.  p.  15;  loW.R.,  F.B.  89. 

An  examination  of  these  decisions  is  not  neces- 
sary for  the  purpose  of  these  Lectures.  But  all 
the  authorities  agree  in  thinking  that  when  a 
person  possesses  ancestral  property,  in  which 
another,  but  for  some  legal  disqualification,  would 
have  been  entitled  to  an  interest,  either  directly 
or  through  a  third  person  who  was  under  a  legal 
and  moral  obligation  to  support  such  person,  the 
latter  would  have  a  valid  claim  to  maintenance 
against  the  person  holding  the  ancestral  pro- 
perty. 
Adult  You   will  have  noticed  from  the    texts,  already 

whe'n  they  ^uoted,  that  adult  sons,  unless  they  are  copar- 
are  copar-  ccuers.  Cannot  have  any  claim  on  their  fathers  for 
ceners.  maintenance.       This    point     was    decided    in    a 

Dayabhaga  case,  Premchand  Feparah  v.  Hulas 
Chand  Peparah  (1869)  reported  in  4  B.  L.  R. 
App.  23  ;  12  W.R.  494  and  the  decision  was  cited 
with  approbation  by  Pinhey  J.,  in  Ramchandra 
Sahharam  v.  Sakharam  Gopalvagh  (1877) 
I.  L.  R.,  2  Bom.  p.  346  (  see  p.  350).  On  this 
point  you  may  refer  also  to  the   case    of  Nilmony 
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Singh  Deo   v.    Baneskw  (1878)  I.    L.    R.,  4  Cal. 
p.  91. 

The  texts  provide  for  maintenance  of  sons  by  Sons  by 
concubines. ■■•■  The  case  of  Mnttu  Sajii)  Jciga  Vira 
Yettapa  Naiker  v.  VeuJinta  Subba  )>///^  (1865) 
reported  in  2  Mad.  H.C.  Rep.  p.  293  affirmed  12 
M.  I.  A.  203,  2  B.  L.  R.,  P.C.  15  ;  II  W.  R.  P.C. 
6,  and  Cooniara  Yettapa  Naiker  v.  Venliatesii:ara 
Yettia  (1870)  5  Mad.  H.  C.  Rep.  405  may  be 
cited  in  support. 

Under  the  Criminal  Procedure  Code  the  right  to 
maintenance  can  be  enforced  only  against  the 
father  and  not  after  his  death  Lingappa  Goiindan 
V.  Esudasan  (1903)  I.  L.  R.  27  Mad.  13.  in 
Ananthaya  X.  Vis/um  (iSg^)  I.  L.  R.  17  Mad. 
160  the  Court  held  that  the  maintenance  of  an 
illegitimate  son  might  be  secured  by  a  charge  on 
the  father's  property. 

Concubines    also    are  entitled  to  maintenance.    Concu- 
See    Mit.    Ch.    II.    Sec.    i  para.    2S ;  K/iemkor  v.    '''"^'' 
ih/iia    S/m//kar    (1873)    10   Bom.    H.C  R.    381  : 
Vrandavandas    Bat    v.  Yamwia  (1875)    12   Bom. 
H.  C.  R.  229. 

A  widow  should  ordinarily  reside  with  her  Widow's 
husband's  relatives,  but  as  Mr.  Mayne  says  "where  '"^^''^^"" 
she  is  young  and  is  surrounded  by  young  men  it 
may  be  even  more  prudent  and  decorous  for  her  to 
return  to  her  father's  care  and  it  may  under  many 
circumstances  be  not  only  a  safer  but  a  happier 
home."  In  Fritliee  Singh  v.  Rani  Raj  Koooer 
(1873)  12  B.L.R  P.C.  23S  it  has  been  laid  down 
(p.  247)  that  all  that  is  required  of  her  is  that  she 
is  not  to  leave  her  husband's  house  for  improper 
or  unchaste  purposes  and  she  is  entitled  to  retain 
her  maintenance,  unless  she  is  guilty  of  unchastity 


*     Mil.  ch   I  sec.    XI!.    provides  for    sh.ues   and    iiidirecily   for  mnin- 
enance, 
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or  Other  disreputable  practice  after  she  leaves  that 
residence."  See  Surainpalli  Bnngiiramma  v. 
Suravipalii  Bramhaze  (1908)    I.  L.  R.  31    Mad. 

338. 

In  Htmmat  Singh  v.  Ganpat  Singh  (1874)    12 

Bom.  H.C.R.  96  note,  it  has  been  held  that  where 

a    member    of    an    undivided     Hindu    family   is 

entitled    to    sue    for   a   share  of    the  property    he 

cannot  sue  for  maintenance. 

As  to  the  amount  of  maintenance  to  be  allow- 
ed in  any  particular  case  it  has  been  held  that 
such  amount  should  be  determined  with  reference 
to  the  fair  ivants  of  a  person  in  the  position  and 
rank  of  life  of  the  claimant  and  also  with  due 
regard  to  the  wealth  of  the  family  and  the  number 
of  persons  dependent  on  such  wealth.  Baisni 
V.  Riip  Singh  (1890)  I.  L.  R.  12  All.  558  ;  Devi 
Tersadv.  Gunwauii  1895  ^  L-R-  22  Cal.  410  and 
Mahesh  Pratah  Singli  v.  Dirgpal  Singh  (1899) 
I.L.R.  21  All.  232.  But  in  Tagore  v.  Tagore 
(1872)  9.  B.L.R.  377  ;  Nitli  Kissoria  v.  fog  en  dm 
L.R.  5  I.  A.  the  Judicial  Committee  observed 
(p.  413  in  9.  B.L.R.)  that  if  the  extent  of  the 
property  were  a  criterion,  a  son  not  provided  for 
might  compel  a  frugal  father  who  had  acquired 
large  means  by  his  own  exertions  to  allow  a  large 
maintenance  than  he  himself  was  satisfied  to  live 
upon  and  than  children  living  as  part  of  his  family 
must  be  content  with. 

The  decisions  have  also  made  a  distinction 
as  regards  the  amount  of  maintenance  between 
an  illegitimate  member  of  a  family  and  a  dis- 
qualified heir  or  a  female  married  into  the  family. 
See  Gopalasanii  Chetti  v.  Arunachelani  Chetti 
(1903)  I.  L.  R.  27  Mad.  32. 

In  calculating  the  amount  of  maintenance  to 
be  awarded  to  a  female,  the  income  of  her 
Stridhan,    if  she    has    any,    must    be    taken    into 
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account  Sihdaya  v,  Doorga  Pershad  ^  N.W.R.  61, ;    Stridhana 
Chandrabliaga    Bai    v.   KasJnnath  (1866)  2  Bom.    °ake^n"^into 
H.C.R.    32*^;    Siddliesuree    Dassce    v,    fonnrdaii    '^cet  in  de- 
Sircar  (1902)    29    Cal.    557     (5/6)  :    6    C.W.N.    I^^Zf. 
530     (547).         Savttribai     v.    Laximihai     (1878) 
I.L.R.  2  Bom.  573  (584). 

As  to  a  suit  for  arrears  of  maintenance  in  Arrears  of 
Mallikarjuna  Prasnda  Nardil  v.  Diirga  Prasada  tenance. 
Naidii  (1893)  I.  L.  R,  17  Mad.  362,  the  Judges 
observed  :  "  The  right  to  maintenance  is  primarily 
a  right  to  be  maintained  out  of  the  current  in- 
come of  tlie  property  in  the  enjoyment  of  the 
party  chargeable.  The  circumstances,  however, 
that  a  person  entitled  to  maintenance  has  not  in 
fact  been  maintained  by  the  persons  chargeable, 
does  not  necessarily  give  him  a  right  of  action 
for  arrears.  On  proof  of  failure  to  maintain 
without  more  he  cannot  be  said  to  become  a 
creditor  of  the  person  in  default.  It  is  incumbent 
on  him  to  prove  that  there  has  been  a  wrongful 
withholding  of  the  maintenance  to  which  he  is 
entitled."  But  in  appeal  to  Privy  Council,  their 
Lordships  held  that  though  non-payment  of  main- 
tenance to  a  person  entitled  thereto  does  not 
necessarily  give  him  a  right  of  action  -for 
arrears,  it  constitutes  privia  facie  proof  of 
wrongful  withholding — I.  L.  R.  24    Mad.   p.    147 

(155)- 

The  amount  fixed  for  maintenance  may  be  Amount 
varied  upon  a  change  of  circumstances.  Rnka  "^^^^^''y- 
Bai  V.  Ganda  Bai/'iiS^S)  I.  L.  R.  i  All.  594; 
Vi/'aya  v.  Sripathi  (1884)  I.  L.  R.  8  Mad.  94; 
Gopikabai  v.  Dattairaya  (1900)  1.  I..  R.  24  Bom. 
386;  Sreerani  BiittacJiarjee  v.  Piiddomookhee 
(1868)  9  W.  R.  152  ;  Bangani  Annual  v.  V'ljaya 
Machi  (\Sgg)  I.  L.  R.  32  Mad.  175. 

Before  I  conclude  this  branch  of   mv  subject,  1     Unchastity 
ought     to     point    out     to     you     that    unchastity, 
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forfeits 
main- 
tenance. 


66 


MITAKSHARA    LAW.  [CHAP.    III. 


No  fresh 
claim  on 
dissipation. 


Charse  for 
main- 
tenance. 


When  claim 
bassed  on 
possession 
of  ancestral 
property. 


according  to  the  text*  and  all  reported  cases, 
disentitles  a  woman  to  all  claims  to  maintenance. 
See  the  decisions  in  the  following  cases — 
Va/u  V.  Ganga  (1884)  I.  L.  R.,  7  Bom.  84; 
VisJuiiL  Shambheg  v.  Manjamma  (1887)  I.  L.  R. 
9  Bom.  108  ;  YasJivanti-av  v.  Kashi-Bai  (1887) 
I.  L,  R.,  12  Bom.  26;  Romanath  v.  Rajoniynoni 
Dast  {i8go)  I.  L.  R.,  17  Cpl.  674;  Daulta  Kiiari 
V.  Meghu  Tiwari  (1893)  1.  L.  R.,  15  All. 
382;  Nagamma  v.  VirabJiadra  (1894)  I.  L.  R., 
17  Mad.  392. 

There  can  be  no  fresh  claim  for  subsistence 
if  an  allotment  made  for  it  has  been  dissipated. 
Saviiribai   v,    Luximibai   (1878)  I.   L.  R.  2  Bom. 

573- 

Let    us    next   consider    whether   maintenance, 

when   there  is  a  legal   liability   for  it,  is  a  charge 
on    any    property    in    the    hands    of  the    persons 
liable    to    pay    such    maintenance.      1    exclude, 
of  course,     the     coparceners    who    have    a  right 
to  be  maintained  from   their   own    property.     The 
question    raised   may   be  considered  in  two  parts  : 
(i)  whether  the    person    entitled   to    maintenance 
can    at    any    time     enforce    his    or    her   lien    for 
maintenance    on    any   property   in    the    hands   of 
the     person    liable     to      pay     such     maintenance 
without     having    previously     secured    a    charge 
thereon     by     private     agreement    or    decree    of 
Court,    and   (2)   whether,    when    the  maintenance 
is    payable,    only   because    of    the  possession    of 
any    ancestral    property,    the    person    entitled    to 
maintenance   can    follow    such     property     in   the 
hands  of  third    persons  who  may  derive  their  title 
by  purchase'  gift  or   devise  from  the    person   ori- 
ginally liable  to  pay  the  maintenance.     As  to  the 
first  part  of  the  question  :  when  the  liability  to  pay 


Narada  13,  25-26  quoted  in  Mitaltshara  ch.  II,  sec.  i  para.  7. 
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the  mainlenance  is  based  upon  the    possession    of 
ancestral  properly,  it  is  manifest    that    tlie    main- 
tenance can  be  secured  by  a  charge  on  the   ances- 
tral property  while  it  continues  in    the    possession 
of  the  person  liable  to  pay  the   maintenance,'''      In 
other    words,    it    would    be    open    to    the    person 
entitled  to  the  maintenance    to    have    his    or    her 
lien  on  the  properly,  either  declared  by  decree    of 
Court,  or  provided  for  in  a  private  agreement.     In 
such  a  case  when  once  the  lien  has  been    formally 
created,  any  transfer  of  the  properly  charged  with 
such  lien  would  be  subject    to    the    lien    i.  e.,    the 
transferee  would  be  bound    to    discharge    it.     But 
before  such  lien  is  actually  declared  the    property 
would  not  be  subject  to  any   charge.     Bliagiraihi 
V.  Anantha  Cliaria  (1893)  I.  L.  R.  17   Mad.    268. 
Digamhari  Debi  \,    Dhan  Kufuart  (^igo6)    ro    C. 
W.    N.     1074   Lakshman    Ramchandra    Joshi   v. 
Satyabliaiiiabai  {i^j"])  I.  L.  R.  2  Bom  494;   Riun 
Knnivar   v.    Raui   Dai  (i goo)    I.L.R.  22  All.  326 
BJiartpur   State   v.   Gopal  Dei  (1901)    I.L.R.    24 
All.    160.     The    other  cases  where  the  liability  to     when  not 
maintain  is    a  moral    and    legal  obligation  wholly 
irrespective  of  the    possession    of    any    property, 
I    need    not    consider    in     this     treatise  on    joint 
property.       The     person     entitled    to     the   main- 
tenance may,  when  a  cause  of  action  should  arise, 
obtain    a    decree     declaring    his    or    her    lien    on 
any  property  which  the  person    liable  to    pay    the 
maintenance  may  be    possessed    of.    Let    us    now 
discuss    the    second    part    of    the    question     vis., 
whether,  when  the  liability  to  pay  the  maintenance 
is  based  on  the  possession  of    any    ancestral    pro- 


so  based. 


•  Mahalakshmamma  Garu  v.  Venkataratiiamma  Garu  (1882)  I.  L.  R.  6 
Mad.  83;  Muttia  v.  K;Vrtwi;««/ (1886)  I.L.R.  10  Mad.  283;  Kalpagatliachi  s. 
Ganapalhi  PiHai{\'i%\')  I.  L.  R.  3  Mad,  1S4;  Sham  Lai  y.  Banna  (18S2) 
I.L.R.  4  All.  296  ;  Mans/ia  Devi  v.  Jkcan  Mai  (1884)  L  L.  R.  6  AU.  617. 
Minakshi  Ac/ii  v.  Cltinnappa  Udayan  (KjOl)  I.L.R.  24  Mad.  6S9 ;  Subhanna 
V.  SubbaniHi  (1907)  I.  L,  R.  30  Mad.  324. 


When  a 
specific 
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Can  such  pertv,  such  property  can  be  followed  in  the  hands 
followed  i,i  of  third  persons  who  may  have  acquired  a  right 
hands  of  (_q  jj^g  same  bv  iiift,  devise  or  purchase  from  the 
sons.  person  hable  to    pay    the    maintenance.     It    goes 

without  saying  that  wlien    a    specific    charge    has 

been  created  either  by  agreement  between  parties 
charge'has  or  by  a  decree  of  Court,  tlie  transferee  takes  the 
been  creat-     property  subject  to  the  charge.   But  what  we  have 

now  to  consider  is,  whether  when  no  specific 
When  not.       charge  has  been  so  created,  the  law  would   imply 

a  charge. 
Case  of  j^gj.  ^jg  ^j-gj.   consider    whether   properties    can 

be  followed  in  the  hands  of  donees.  On  the  sub- 
ject of  gifts,  Brihaspati  says  XV.  2  "That  which 
may  not  be  given  is  declared  to  be  of  eight  sorts, 
joint  property,  a  son,  wife,  a  pledge,  one's  entire 
wealth,  a  deposit,  what  has  been  borrowed  for  use, 
and  what  has  been  promised  to  another." 

The  above  precept  has  been  amplified  in  the 
succeeding  paragraphs  3-7,  Vide  Professor  Jolly's 
Translations  edited  by  Dr.  Max  Miiller  in  his 
"  Sacred  Books  of  the  East,  Vol.  XXXIII  part  I 
(p.  342)."  There  are  similar  texts  of  Katyayana 
and  Vyasa  quoted  by  Mr.  Mayne  in  his  work  on 
Hindu  Law  and  Usage.  Narada  in  Book  IV, 
para.  4  prohibits  the  gift  of  the  whole  property  of 
one  who  has  offspring  ( Vide  the  Translations  above 
referred  to  p.  128). 

On  this  point  you  may  refer  to  the  judgment 
of  Mr.  Justice  West  in  Narbadabai  v.  Mahadeo 
Narayan  (1880)  1.  L.  R.,  5  Bom.  p.  99.  That 
learned  judge  held  that,  under  the  Milakshara  law, 
a  Hindu  husband  could  not  give  away  the  whole 
of  his  self-acquired  immovable  property  to  the 
destitution  of  his  wife.  The  High  Court  of 
Calcutta  in  a  case  governed  by  the  Dyabhaga 
{Dcbcndra  Cooniar  Roy  Chowdliry  v.  Brojciidra 
Cooynav  Roy  Chowdhry   (1890)  1.  L.  R,,    17,    Cal. 
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886)  held  thai  a  person  had  tlie   ri<^nit    to    dispose 
of  Ills  property  by  will  so   as  to  deprive  his  widow 
of  her  share  on  partition.      In  this  case  all  parties 
admitted  that  the  widow  was    entitled    to    mainte- 
nance.     1 1  was  considered  in  Proinotlio  NatJi  Roy 
V.  Nageiidrabala    Oliaudlirani  C1908)  12  C.W.N. 
808  and  also  in  Voorendra  Nath  Sen  v.  Hcniang'uii 
Dassee  (\go'^)    12    C.    W.    N.    1002.     All  Courts 
agree  in  holding  thai  the  widow's    right  to    main- 
tenance cannot  be  taken  away  by    any  act  of  the 
husband.   See  in  this  connection  Jatniia  v.  Macliiil 
(1897)  l.L.R.  2  All.  315.   You  must  remember  that 
we  are  not  now  considerit  g  the  question  of  the  vali- 
dity of  gifts  made   by  an    undivided  member  of  a 
joint  family.      Here  we    are    considering    whether 
gifts  of  entire  property  made   by    all    the    persons 
entitled  to  the  coparcenary  are    valid    as    against 
the  claims    of   persons    entitled    to    maintenance. 
If  such  gifts  are    made    gratuitously    or   with    the 
purpose  of  depriving  a  person  of  his  maintenance, 
then  under  the  Transfer   of  Property    Act    IV    of 
1882  sec.  39,  or  where  that    Act   does    not    apply 
under     the     general      law,     such     persons     may 
enforce    his    right    to    maintenance    against     the 
property    in    the  hands  of  the  donee.     The  same    case  of 
consideration  would    apply    to     devises    of  entire    devise, 
property. 

Sales  stand  on  a  different  fooling.  They  may  Case  of  sale 
often  be  necessary  for  the  payment  of  debts,  the 
non-payment  of  which  would  consign  the  debtors 
to  hell.  Purchasers  may  have  purchased  in  good 
faith  and  for  proper  price  from  which  the  claimant 
for  maintenance  himself  may  have  derived  some 
advantage,  and  if  the  sales  are  set  aside  they 
may  not  get  back  their  purchase-money.  But 
the  conflicting  equities  which  arise  in  tht:-  case 
of  sales  have  no  place  in  the  case  of  voluntary 
gifls.     On  this  point   sec.  39  of    Transfer  of  Pro- 
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perty  Act'  and  the  following,  decisions  may  be 
referred  to  : — Bliagabati  Dasiv.  Kauai  Lai  Mittev 
f  1 871),  8  B.  L.  R.  225  ;  17  W.  R.,  433  note; 
Adhiranee  Narain  Gaomary  v.  Shona  Malee  (1878) 
I.  L.  R.,  I  Cal.  365  ;  Lalishvian  Ramchandra 
Josliiv.  Satyabhama  Bai  (1S77)  I.  L.  R.,  2  Bom. 
494,  where  it  was  held  that  even  if  the  purchaser 
had  notice  of  the  claim  for  maintenance,  he  would 
not  be  liable  to  meet  the  claim.  Sham  Lai  w.  Banna 
(1882)1.  L.  R.,  4  All.  p.  296,  Kalpagathachi  V. 
Ganapathi  Pillai  (1881)  I.  L.  R.,  3  "jVIad.  184. 
RasJiid  Ivarmali  \.  Sherbanoo  (1904)  I.  L.  R,  29 
Bom.  85,  Shri  Beharilalji  \.  Bai  Rajbai  (1898) 
I.  L.  R.,  23  Bom.  342, 
Whenpor-  Before  leaving:  this  part  of  the  subiect  I  ought 

perty  re-         to  observe  that  under  the   reported   cases,  so  long 
mams  in  the    ^g  the  person  liable  to  pay  the    maintenance    is  in 

family  pur-  '.  ^  .        *      /       ,  , 

chaser  can-     possession  01  a  portion  or    the    ancestral  property 
r*^!  '^^  J         sufficient     to    defray    the    maintenance    expenses 

followed.  ,  ,  •       1       I         1        r  I 

thereout,  the  property  m  the  hands  ot  a  purchaser, 
provided  there  is  no  specific  charge  on  it  cannot 
be  followed  ;  vide  the  case  of  Adhiranee  Narain 
Coomary  v,  Shona  Malee  (1876)  I.  L.  R.,  1  Cal. 
365.  already  referred  to.  Nor  can  a  female, 
who  would  be  entitled  to  a  share  in  lieu  of  main- 
tenance at  a  general  partition,  be  entitled  to  claim 
such  share  w^hen  a  partition  is  effected  of  a  portion 
only  of  the  the  family  property.  See  the  case  of 
Barahi  Devi  v.  Debkamini  Debi  {\%(^2)  I.  L.  R., 
20  Cal.  682.  Sorolah  Dosscc  v.  BJioobnn  Mohun 
Neoghy  (1888)  I.L.R.  15  Cal.  292. 


'"Where  a  third  person  has  a  right  to  receive  maintenance,  or  a 
provision  for  advancement  or  marriage,  from  the  profits  of  immovable 
property,  and  such  property  is  transferred  with  the  intention  of  defeat- 
ing such  right,  the  right  may  be  enforced  against  the  transferee,  if  he 
has  notice  of  such  intention  or  if  the  transfer  is  gratuitous  ;  but  not 
against  a  transferee  for  consideration  and  without  notice  of  the  tight, 
nor  against  such  property  in  liis  hand. 
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With  ree^ard  to  the  family  dwelHno:  house,  the  Family 
Transfer"  of  Property  Act  sec.  44,  para.  2  provides  house"^ 
'wliere  the  transferee  of  a  sliare  of  a  d\venin<T 
house  belonging  to  an  undivided  family  is  not  a 
member  of  the  family,  nothing  in  this  section  shall 
be  deemed  to  entitle  him  to  joint  possession  or 
other  common  or  part  enjoyment  of  the  house." 
In  Vcnkatarama  v,  Meera  Labni  [i^'^g)  13  I.L.R. 
Mad,  275  it  was  held  that  this  section  did  not  apply 
to  Hindus.  The  judges  observed  :  "Even  if  sec. 
44  would  otherwise  enlarge  the  right  of  the  pur- 
chaser such  an  effect  is  precluded  by  sec.  2  cl.  {d) 
which  declares  that  nothing  in  the  chapter  which 
contains  that  section  shall  affect  any  rule  of 
Hindu  law."  The  Judges  further  held  that  a 
purchaser  from  a  member  of  an  undivided  Hindu 
family  of  that  member's  share  in  a  specific  portion 
of  the  ancestral  family  property  cannot  sue  for  a 
partition  of  that  portion  alone  and  obtain  an 
allotment  to  himself  by  metes  and  bounds  of  his 
vendor's  share  in  thr*t  portion  of  the  property. 
The  remedy  of  a  purchaser  was  pointed  out  in  the 
case  of  Pandurang  Auandrav  v,  Bhaskar  Shada- 
shiv  (1874)  II  Bom.  H.  C.  R.  72.  See  in  this 
connection  Rainanadnn  v,  Ramgainnial  (18S8J 
I.  L.  R.  12  Mad.  260  and  Manilal  v.  Bai  Tara 
(1S92)  I.L.R.  17  Bom.  398. 

We    are    now    in    a   position  to  picture  to  our-    joint  family 
selves  a  joint  Hindu  family  governed  by  the  Mitak-    compared 

1  T  Ti.  1  J        •   1  witti  corpo- 

shara  Law.  It  may  be  compared  with  corpora-  ration, 
tions.  Thus  Sir  Henry  Maine  in  his  work  on  An- 
cient Law  says  : — "  Succession  in  corporation  is 
necessarily  universal  and  the  family  was  a  corpo- 
ration. Corporations  never  die.  The  decease  of 
individual  members  makes  no  difference  to  the 
collective  existence  of  the    aggregate    body,    and 


*The  Act  has  no  application  to  Bombay,  Burma  or  the  Punjab. 
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does  not  in  any  way  affect  its  legal  incidents,  its 
faculties  or  liabilities.'"  Thus  in  Rajah  Bam 
Narain  Singh  v.  Pert  tun  Singh  (1873)  11 
\).  L.  R.  397  (404)  the  Calcutta  High  Court 
observed.  "  The  joint  family  is  a  corpora- 
tion in  the  sense  of  havinif  a  continuous  exis- 
tence  notwithstanding  the  death  of  individual 
members."  So  also  in  Hiidarsanani  Maistri  v. 
NarasimJiuln  Maisin  (  1901  )  l.L.R.  25  Mad. 
149  (  154)  the  Madras  Court  observed.  "The 
conception  of  a  Hindu  family  is  a  common 
male  ancestor  with  his  lineal  descendants  in  the 
male  line,  and  so  long  as  t  hat  family  is  in  its  normal 
condition  viz.  the  undivided  state — it  forms  a  cor- 
porate body — Such  corporate  body,  with  its  heri- 
tage is  purely  a  creature  of  law^  and  cannot  be 
created  by  act  of  parties,  save  in  so  far  that  by 
adoption,  a  stranger  may  be  affiliated  as  a  member 
of  that  corporate  family." 
Contrasted  Mr.    Justice    Markby    in    Ranganmani    Dasi 

partnership    V.    Kasiuath  Dutt  (3  B.L.R.,   O.C.   p.  i  ;    13  W. 
concern  R.^  76  note)    contrasted     a    joint-family    with    a 

partnership  concern.  He  said  "  There  is  no  ana- 
logy whatever,  in  this  respect  between  the  mem- 
bers of  a  joint  Hindu  family  and  the  members  of 
a  partnership  ;  each  partner  is  the  agent  of  the 
other,  bound  by  his  contract,  to  protect  and  fur- 
ther the  interests  of  his  copartners  unless  relieved 
from  that  responsibility  by  special  arrangement  ; 
and  each  partner  is  entitled  to  consume  on  his  own 
account,  no  more  of  the  partnership  property  than 
the  share  of  the  profits. 

"  If  he  exceeds  this,  he  becomes  immediately  a 
debtor  to  the  concern.  But  in  a  Hindu  family,  it 
is  wholly  different.  No  obligation  exists  on  any 
one  member  to  stir  a  finger,  if  he  does  not  feel  so 
disposed,  either  for  his  own  benefit  or  for  that  of 
the  family  ;  if  he  does  do  so,  he  incurs  no    respon- 
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sibillty  ;  nor  Is  any  member  restricted  to  the  amount 
of  the  share  which  he  is  to  enjoy  prior  to  division. 
A  member  of    the  joint-family  has  only  a  right  to 
demand    that    a  share  of   existing  family-property 
should  be  separated  and  given  him  ;    and  so    long 
as  the  family  union  remains  unmodified,  the  enjoy- 
ment   of    ihe    family-property    is,    in  the  strictest 
sense,  common  ;  as  aoainst  each  other  the  members 
of  the  family  have  no  rights  whatever,  except  that 
I  have  mentioned,  and  the  only  remedy,  for  a  dis- 
satislied  member,  is  by  partition.      But    this    rela- 
tion   is  purely  a  voluntary  one.     Like  many  other 
relations,  which  are  of    frequent    occurrence,    the 
law    has   ascertained  and  defined,  or  attempted  to 
ascertain  or  define,  what   it    is  in    its    unmodified 
form  ;  but  it  has  not  imposed,  on  any   family,    the 
necessity  of  adopting  that  relation,  or  of  adopting 
it  in  its  unmodified  form  only  ;  it  is  therefore  cap- 
able   of    being    modified    in  every  way,  and  is  fre- 
quently   modified,  either   by  the  concurrent  will  of 
the  family,  or  by    the    will    of    the  ancestor   from 
whom  the  property  is  derived." 

Let  us  now  consider  the  mode  in  which  joint 
property  is  enjoyed  by  the  coparceners.  For  of'*joint 
this  purpose  it  will  be  convenient  to  divide  joint  Properly 
families  into  two  classes  vis.,  (i)  those  consisting 
of  a  father  and  his  children  and  grandchildren  and 
of  which  the  father  is  the  head  member  or  knrta 
and  (2)  those  consisting  of  several  brothers  and 
their  children  and  grandchildren  in  which  the 
eldest  member  is  at  the  head,  of  affairs.  All 
the  joint  families  of  the  present  day  would  fall 
either  under  the  first  or  the  second  class.  The 
reason  of  the  above  division  of  families  into  two 
classes  must  have  suggested  itself  to  you.  The 
father  is  the  natural  protector  in  the  first  group  of 
families.  Although  the  rights  of  the  father  and 
the    sons    are   equal  in  the  ancestral  property,  yet 


Mode  of 
enjoyment 


'O 
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the  father  naturally  occupies  a  position  of  respect 
and  reverence.     He  is  also,  as  it  were,   the    natu- 
rally constituted  agent  of  the  sons    besides   being 
their  protector.     The  sons  are  by  duty  bound  not 
only  to  be  submissive  to  their  father   but   even    to 
pay  his  debts  with  a  few  exceptions.  But  a  family 
with  an  uncle  or  an  elder  brother  at    the   head,    as 
kurta,  is  in  a  very  different    situation.      Here     the 
rights    of    the    members    are    strictly    alike  ;     the 
authority  of  the  kiirta  in  such  a  family  is  derived  by 
the  sufferance  of  the  other  members.      He  may  be 
removed  if  it  should  please  the  other  members    to 
do  so.     Mr.   Herbert    Cowell    in    his  Tagore  Law 
Lectures    of    1870    at    p.     108    thus  describes  the 
position  of  the  manager  of  a  joint    Hindu    family. 
"When  therefore  we  come  to    define    the    relation 
of    each    mem.ber,    especially     of     the     managing 
member,  to  the  joint  family  and    the   joint    estate 
we  are  brought  into    contact    with   a    relationship 
which  has  no  counterpart  in  English    law.   Neither 
the  term  "  partner  "    nor   "principal"   nor  "agent" 
nor  even  "coparcener  "  will  strictly  apply.      He  is 
in    fact    a    sort    of    representative    owner   his    in- 
dependent rights  being  limited  on  all  sides  by  the 
co-relative    rights  of   others  and   burdened    with  a 
liability,    co  extensive     with     his     ownership,     to 
provide  for  the  maintenance  of    the    family."      In 
dealing  with  the  same   question  the  Judicial  Com- 
mittee in  Annaiiialai    Clielly  v„  Mnrugasa  Chetty 
( 1903)  L.  R.  30  1.  A.  220  (228)  :   I.  L.  R.  26  Mad. 
544(553):    7    C.  W.  N.    754    (765)  said:     "The 
relation  of  such  persons  is  not  that  of  principal  or 
agent    or    of   partners  ;  it  is  much  more  like    that 
of  trustee  and  cestui  que  trusts 
In  families  In    the     first     group    of    families     under    the 

ieade'rshrp      leadership  of  the  father,  the    rent   collections    are 
oi  father.        made  in  the  name  of  father.     There    is    generally 
one    tehvil  or    purse,    and    that    remains    in    the 
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charge  of  tlie  father ;  liabilities  of  rent  and 
revenue,  clue  by  the  family,  are  met  by  the  father  ; 
expenses  of  maintaining  daughters,  sisters,  con- 
cubines of  the  coparceners  and  their  illegitimate 
sons  and  of  disqualified  coparceners  and  the 
iiousehold  expenses  are  all  defrayed  by  the  father 
or  are  defrayed  under  his  superintendence  and 
guidance ;  sales  and  purchases  of  movable  and 
immovable  properties  are^  as  a  rule,  made  by  the 
father  and  in  his  own  name  ;  marriages  of  male  and 
female  children  ar(^  celebrated  according  to  the 
wishes  of  the  father  who  defrays  the  expenses  ; 
sJirads  and  pujas  are  performed  according  to  his 
desires ;  expenses  of  education  are  defrayed 
by  him  according  to  the  actual  needs  of  the 
family,  and,  in  short,  all  the  affairs  of  the  family 
are  carried  on  by  and  in  the  name  of  the  father. 
I  shall  once  again  call  to  your  recollection  the 
apt  observations  of  Lord  Westbury  in  Appoovier 
V.  Ramasubha  Ayyau  (1866)'  which  I  have  else- 
where quoted. 

When  the  family  consists  of  a  father  and 
minor  sons  only,  the  father  is  necessarily  the 
managing  member  and  represents  the  family  See 
Lala  Surja  Prasad  v.  Golab  Chand  (1900) 
I.  L.  R.  27  Cal.  724. 

In  the  second  group  of  families  under  the  '"other 
leadership  of  an  uncle  or  an  elder  brother,  the 
rights  of  the  members  are  co-ordinate,  and,  as  in 
the  case  of  families  under  the  leadership  of  fathers, 
sales  and  purchases  of  properties  are  generally 
made  in  single  names  ;  but  the  difference  in  such 
cases  is  that  whenever  the  members  are  dissatisfied 
with  the  management  they  either-  appoint  another 
of  themselves  to  be  the  kiirta  after  arranging  for 
his  being  accountable  as  in  the  case  of  Raja  Sctnc- 

'  8  W.  R.  P.  C.  i;   II  M.  F.  A.  75. 
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CJieria  Ramahhadra  v.  Virahhadra  (1899)  L.  R. 
26  I. A.  167:  I.  L.  R.  22  Mad.  470;  3  C.W.N. 
533,  or  associate  some  one  or  more  of  themselves 
with  the  existing  manager.  I  do  not  mean  to 
suggest  that  in  the  case  of  a  father  being  the 
manager,  the  sons  cannot,  as  a  question  of  law, 
with  their  father's  concurrence,  constitute  one  of 
their  number  as  the  manager;  but  what  I  say  is 
that  the  usual  course  adopted,  when  the  sons  are 
dissatisfied  with  the  father's  management,  is  to 
seek  a  partition. 

From  what  I  have  stated  above  it  follows  that 
so  long  as  a  family  is  joint  and  is  in  the  enjoy- 
ment of  joint  property,  no  individual  member  can 
grudge  any  bond  fide  expenditure  in  the  interests 
of  another  member,  even  when  such  expenditure 
is  beyond  the  legitimate  share  of  such  member. 
In  a  Mitakshara  family,  it  is  true,  it  is  idle  to 
speak  of  the  share  of  any  member  before  partition. 
But,  as  we  have  seen  when  considering  the  subject 
of  maintenance,  the  idea  of  shares  of  individual 
members  pervades  the  whole  law  and  the  extent 
of  such  shares  is  well  known  to  the  members  of 
the  family.  Whenever  any  individual  member 
has  reason  to  be  dissatisfied  with  the  manage- 
ment of  the  father,  or  is  grieved  to  find  that  the 
expenses  on  behalf  of  any  other  member  exceeds 
the  legitimate  share  of  such  member^  he  seeks 
a  partition  of  the  family  property ;  for,  so  long  as 
the  family  remains  joint,  he  cannot  prevent  any 
bond  fide  expenditure  in  the  interest  of  any 
other  member  beyond  such  member's  legitimate 
share.  In  this  connection  the  observation  of  Mr. 
Justice  Markby  in  Bikraniajeet  Lallv.  Miissamut 
Phoolbas  Kooer  (1870)  14  W.R.  340  (345)  quoted 
post  may  be  usefully  considered. 
Liability  of  A  question    frequently  arises    as  to  whether  a 

Account         kiirta,  who  is  oftentimes  the  eldest  of  the  coparce- 
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ners,  is  liable  to  the  others  to  account.  In 
Ranganniani  Dasi  v.  Kasiiiath  Dull  (1868)  3 
B.  L.  R.,  O.  C,  I.,  Mr.  Justice  Markby  was  of 
opinion  that  in  an  ordinary  joint  family  the 
kurta  could  not  be  called  to  account  at  the  in- 
stance of  any  individual  member.  Mr.  Justice 
Dwarkanath  Mitter  in  a  subsequent  case,  in  which 
the  question  of  the  liability  of  a  kurta  to  account 
arose,  doubted  the  correctness  of  Justice  Markby's 
conclusion,  though  he  agreed  with  him  in  his 
view  of  a  joint  family.  In  making  the  reference 
to  a  Full  Bench.,  Justice  Mitter  (5  B.  L.  R. 
p.  347  Abhaychandra  Roy  Chowdhry  v.  Pyari- 
molion  Guho  (1870)  said:  "It  is  true  that 
the  position  of  the  managing  member  of  a  joint 
Hindu  family  is,  in  many  respects,  different  from 
that  of  the  managing  member  of  an  ordinary 
partnership  concern.  But  the  former  is  not 
without  his  responsibilities.  He  is  entitled  to 
obtain  credit  from  his  coparceners  for  all  sums 
of  money  hand  fide  spent  by  him  for  the  benefit 
of  t'le  joint  family;  but  he  is  certainly  liable  to 
make  good  to  them  their  shares  of  all  sums  which 
he  has  actually  misappropriated,  or  which  he 
has  spent  for  purposes  other  than  those  in  which 
the  joint  family  was  interested.  Of  course,  no  views  of 
member  of  a  joint  Hindu  family  is  liable  to  his  co-  n.  Mitter. 
parceners  for  any  thing  which  might  have  been 
actually  consumed  by  him  in  consequence  of 
his  having  a  larger  family  to  support,  or  of  his 
being  subject  to  greater  expenses  than  the  others  ; 
but  this  is  simply  because  all  such  expenses  are 
justly  considered  to  be  the  legitimate  expenses  of 
the  whole  family.  Thus,  for  instance,  one  member 
of  a  joint  Hindu  family  may  have  a  larger  number 
of  daughters  to  marry  than  the  others.  The 
marriage  of  each  of  these  daughters  to  a  suitable 
bridegroom  is  an  obligation   incumbent    upon    the 
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whole  family  so  long  as  it  continues  to  be  joint, 
and  the  expenses  incurred  on  account  of  such 
marriage  must  be  necessarily  borne  by  all  the 
members  without  any  reference  whatever  to  res- 
pective interests  in  the  family  estate.  The  rule 
would  be  quite  different,  it  is  true,  in  the  case  of 
a  partnership  concern,  every  member  of  which  is 
liable  to  the  others  for  every  pice  which  he  has 
spent  over  and  above  his  legitimate  share  in  the 
business.  But  this  distinction,  while  it  goes  to 
create  a  material  difference  in  the  principle, 
according  to  which  the  accounts  are  to  be  adjusted 
in  the  two  cases,  does  not  constitute  any  ground 
whatever  for  holding  that  the  managing  member 
of  a  joint  family  is  not  bound  to  render  an  account 
of  his  managership  to  the  other  members  if  they 
choose  to  insist  upon  it."  Sir  Richard  Couch,  in 
delivering  the  judgment  of  the  Full  Bench,  said 
that  the  right  to  call  for  an  account  depended  upon 
the  right  which  the  members  of  the  joint  family 
had  to  a  share  of  the  property,  and  that  where 
there  was  a  joint  interest  in  the  property,  and  one 
party  received  all  the  profits,  he  was  bound  to  ac- 
count to  the  other  parties  who  had  an  interest 
in  it. 

To  the  same  effect  are  the  observations  of 
Sargent,  C.  J.,  in  Damodardas  Maneklal  v. 
Uttamram  Maneklal  (1892),  I.  L,  R.,  17  Bom. 
27 1  (see  p.  2^8).  That  learned  Judge  referring 
to  a  previous  decision  of  Justice  West  says  : — "  Mr. 
Justice  West  is  here  speaking  of  the  manager's  liabi 
lity  to  a  suit  for  an  account  and  we  do  not  under- 
stand him  as  meaning  that  the  manager  is  exempt 
from  any  liability  to  account  on  the  occasion  of  a 
partition  of  the  family  estate  between  the  members 
*  ■'••  ■••  and  we  think  it  would  be  difficult  to  hold 
that  there  is  anything  in  the  custom  of  a  Hindu 
family  which  can  justify  the  manager    in    refusing 
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to  render  any   account    whatever  of  his  manage-    o^'whrch 
ment  on  the  occasion    of    a   partition.     *  *  What    account 
that  account  should  be,    so    as  to    discharge   him    ^l^^^^^  ^® 
from    his    habihty    to   account    as    manager    and 
what  objection  the    other    members    can    take,    to 
it   must,  we    apprehend,    depend    on  the  conduct 
of  the  manager  and  the  other  members,  the  nature 
of    the    property    and    the    circumstances    of   the 
family    and    cannot    be  satisfactorily  stated  in  de- 
finite terms."     These  observations  sufficiently  lay 
down  the  principle  on  which   the  account   should 
be  taken. 

In  Ratnafii  v.  Govindarajuiii  (1877)  I.  L.  R. 
2  Mad.  p.  339  it  was  laid  down,  then  in  the  case 
of  improvement  of  the  family  property  made 
by  the  managing  member  of  Hindu  family, 
where  the  sum  spent  was  large  but  the  discretion 
of  the  managing  member  was  exercised  bona  Jide 
and  for  the  benefit  of  the  estate  and  the  family^ 
had  this  benefit,  such  discretion  should  not  be 
narrowly  scrutinized. 

In    LaksJiman   Dada   Na'ik    v.     Ramchandra    Reason  of 
Dada   Naik  {iS']6)    I.  L.  R.  1  Bom.  561  affirmed    ^eglrdt  ^' 
by  the  Privy  Council  in  1880  I.  L.  R.  5  Bom.   48,    adult  mem- 
(also    7    C.  L.  R.  320  ;  L.  R.  7  I.  A.  181)    it  was    ^^'^ 
laid  down  that  members  of    an    undivided    Hindu 
family,    when    making    a    partition,  were  entitled, 
as  a  rule,  not  to  an  account  of    past    transactions 
but    to  a  division  of  the  property  actually  existing 
at  the  date  of  the  partition.     The  same  principles 
were    enunciated  in  Konerrav  v.  Gnrrav  (1881)  I. 
L.  R.  5  Bom.  589.     The  reason  of    this    principle 
as   regards  adult  members  living  in  commensality 
with     the     manager    is     not     far    to    seek.      The 
manager    acts    as    the    agent    of    the    members, 
whose  interest  in  the  property,    defined    (as    in    a 
Dayabhaga  family)  or  undefined   (as  in   a   Mitak- 
shara  family)  is  joint.     He  keeps,  and  need  keep, 


So 
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no  separate  accounts  of  the  Individual  members. 
It  follows  therefore  that  when  called  upon  to 
account  it  would  be  suflficient  for  him  to  show 
that  what  he  spent  was  in  the  interest  of  the 
family. 

But  in  Krishna  v.  Siihhanna  (1884)  I.  L.  R.  7 
Mad.  p.  564,  it  W'as  held  that  the  rule,  which  limits 
the  right  of  members  of  a  Hindu  family  seeking 
partition  to  a  division  of  the  family  property  ex- 
isting at  the  date  of  the  division  does  not  apply 
to  the  case  of  an  infant  who  has  been  ejected  by 
the  manager  from  the  family  house,  and  excluded 
from  enjoyment  of  the  family  property.  In  such 
a  case  the  manager  is  bound  to  account  to  the 
infant  for  mesne  profits  from  the  date  of  his 
exclusion.  In  Bhivrav  v.  Sitaram  (1894)  I.  L.  R. 
19  Bom.  532  the  principle  of  this  decision  was 
extended  to  the  case  of  an  adult  member  wrongly 
excluded  from  the  family. 

In  G an  Savant  Bal  Savant  v.  Narayan  Dhond 
Savant  (1883)  I.  L.  R.  7  Bom.  467  it  was  held 
that  a  minor  member  of  a  joint  family  in  the 
absence  of  a  fraud  or  collusion  was  bound  by  the 
result  of  a  suit  in  the  name  of  the  manager  of  the 
family ."'•■  But  the  correctness  of  this  decision  was 
doubted  in  Padmakar  Vinayak  Joshi  v.  Mahadev 
Krishna  Joshi    (1885)    I.    L.    R.    10    Bom.       21 

(23). 

In    Bhasker    Tatya    Sliet    v.     Vijalal  Nathu 

(1892)   I.   L.    R.    17  Bombay  512  it  was  held  that 

the  manager  of  a    joint    Hindu    family    could,    by 

ackowledging   the  liability  of  the  family  for  a  debt 

properly    contracted    while   yet  it  is  not  barred  by 

limitation  give  a  new  start  to  the  period  of  limitation. 

\v\Gopalnarain Mozoomdar  v.  Miiddo?nutty  Gooptee 


*  On    this    point    see    Damodar    Das    Manek    Lai  v.  Ultamram  Manek 
L'al  (1892)  I.  L,  R.  17  Bom.  271. 
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(1873)  14  I>.  I..  R.  21  it  was  held  liiat  the  manager 
of  a  joint  Hindu  family  Iiad  no  power  l)y  acknow- 
ledgement, to  revive  a  debt  barred  by  the  law  of 
limitations  except  as  against  himself.  The  principle 
of  this  last  case  was  acted  upon  in  Kninn)'asniJ?i 
Nadan  v.  Pa/a  Naoappn  Chctti  (1878)  I.  L.  R. 
1  Mad.  385.  And  also  in  Dinkar  v.  Appaji 
(1894)  20  Bom.   155. 

Reeard  beingr  had  to  the  fact  that  purchases  of    Presump. 

»  ^       .         ...  '       ,  I         Tion  as  to 

properties  in  joint    familias    are,    more    frequently    property 
than  not,  made  in  the  names  of  single    members,    f||'[^e  n"me 
you  should  not  presume    separate    acquisition    by    ofamem- 
any  individual  member,  simply    from    the   fact    of    ^^^-JJ^  ^^^ 
his  name  appearing    as    the    purchaser    in    docu- 
ments, or  as  the  proprietor    in  the   property-regis- 
ters of  the  collectors.     The  following  cases    may 
be  referred   to    on    this    point,      /crwaln  Buksli   v. 
D  ha  rum  Sin  or /i  (1866)  10  M.  I.    .\.    51  1  ;    liindnn 
Singh    V.    Puk/iiiarayan   Sino-    (1870)  5  B.  L.    R. 
546  ;    13  \V.  R.  347,  on  appeal  to  P.  C.  (1874)    22 
W.    R.     199.      Umrituath      Choiadhry    v.      Gimri 
Nath  Choivdhry  (1870)  13  M.i.A.  542  ;  6  B.  T..  R. 
232  ;     15  W.  R.  15  P.  C.  10  Dhurm  Das    Pnndey 
V.  Miissiinmt  Sliaiiia  Soondari  Dibia/i  (1843)  3  M. 
I.  A.  229  (240)  6  W.  R.,  P.  C.  43  (44)  \'edavain  v. 
Naraynua    (1877)    I.  P.  R.  2  Mad.   19(22).     The 
decisions  have  proceeded  so  far  as  to  hold  that  not 
only  should  properties  standing    in    the   names    of 
male  coparceners  be  presumed  to  be   joint    family 
properties,  but  that  the   presumption    should    also    [jj®^^'];^;; 
arise  when  the   names  of   the  wives    of  the   copar-    purchased 
ceners  or  of  any  other  female    members  are  used.    '"/J'V'mTi! 
On  this  point  refer  to  the   case   of   Chimder   A  atn    member. 
Moitrn  y.  Krisfo  Kowiil  Singh  {\S']\)    15    \V.    R. 
357  in  which  the  judgment  was  delivered    by    Mr. 
Justice  D.  N.  Mitter  "  one  of  the  greatest  masters 
of  Hindu  law  who  has   ever  administered    justice 
in  this  country."     I  have  quoted  here  the  observa- 
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tions  of  Wilson  ].  in  Nohin  Clmnder  Chowdhry  v. 
Dokhohala  Dasi  (1884)  I.  L.  R.  10  Cal.  686,  in 
wliich  the  above  decision  was  followed.  Where, 
however,  a  purchase  from  such  a  member  of  a 
joint  family  has  been  misled  into  assuming  him 
as  the  sole  owner,  the  family  may  be  estopped 
from  claiming  the  property  as  joint.  See  Goiir 
Chandcr  Biswas  v.  Grecs  Chiiuder  Bis7vas  (1867) 
7  W.  R.  120  (122)  and  Evidence  Act  I.  of  1872 
Sec.  1 15. 

In  the  Madras  High  Court,  however.  Sir 
Charles  Turner  C.  J.  and  Justice  Muttusami 
Ayyar  in  Narayana  v.  Krishna  (884),  I.  L.  R.  8 
Mad.  214,  held  that  the  presumption  of  joint 
property  did  not  arise  when  the  property  stood 
in  the  name  of  a  female  member.  The 
learned  Chief  Justice  said  :  "There  is  not, 
so  far  as  we  are  aware^  any  case  in  which  it 
has  been  held  that,  where  property  stands 
in  the  name  of  a  female  member  of  a  Hindu 
family,  it  is  to  be  presumed  that  it  is  the  common 
property  of  the  family,  and  that  it  is  incumbent 
on  a  person  who  asserts  that  it  is  the  property  of 
the  lady  in  whose  name  it  stands  to  prove  it.  Nor 
is  there  any  ground  on  which  such  a  presumption 
could  be  found.  Where  a  family  lives  in  copar- 
cenary, the  presumption  which  exists  in  the  case 
of  male  members  arises  from  the  circumstance 
that  they  are  coparceners.  On  tiie  other  hand, 
the  ladies  are  not,  in  an  undivided  family,  copar- 
ceners :  whatever  property  they  acquire  by  in- 
heritance or  gifts  is  their  separate  estate,  and 
although  it  is  not  unusual  for  property  to  be 
transferred  to  the  name  of  a  female  member  to 
protect  it  from  the  creditors  of  the  male  members 
or  to  place  it  beyond  the  risk  of  extravagance  on 
the  part  of  the  male  members,  such  dealings  are 
exceptional  and  can  afford  no  ground  for  a  general 
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presumption.''      This     was    followed     in      a    case 
reported  in  2  Mad.  Law  Journal  261. 

While  on  the  question  of  presumptions  1  ought 
to  tell  you  that  under  the  Hindu  law,  every 
Hindu  family  ought  to  be  presumed  to  be  joint 
and  not  separate.  In  Naragunty  Lntclimee- 
davama/i  V.  Veiignma  Naidoo,  (1861)  9  M.I.A., 
66;  I  W.R.,  P.C.,  30,  their  Lordship  said  that 
the  presumption  with  regard  to  a  Hindu  family  is 
that  it  remains  undivided.  See  also  Reivn^i 
Per  sad  V.  Mnssumat  Radha  Beehy  (1846)  4  M.  L 
A.  137;  Prit  Koer  v.  Mahadeo  Pershad  Singh 
(1894)    L.  R.    21    L  A.    134;    1.  L.  R.    22    Cal. 

85(89)-  „        ,      , 

In    Nilkisto   Deb    Brirmono   v.    Beercliiinder 

Thakoor  (1866)  12  M.  I.  A.,  523  ;  3  B.  L.R.,  P.  C. 

13  or  12    W.  R.,    P.  C,    21,    their  Lordships    are 

reported    to    have    said  :    "  The    normal    state    of 

every  Hindu  family  is  joint  in   food,    worship    and 

estate.     In  the  absence  of  proof  of    division    such 

is  the  legal    presumption  ;    but    the    members    of 

the  family  may  sever  in  all  or  any  of    these    three 

things." 

In  this  connection  I  ought  to  mention  that    as    Onus  of 

a  member  of  a  joint  family  may  have  some    sepa-    j'oi^^ family 

rate  property  of  his  own,  even  while  the  family    is    property, 

joint,  a  question  frequently  arises    as    to    whether 

when  a  member  of    a    joint    family    sues    another 

member  for  joint  possession    of    any    property    as 

family-property,  he  has  not  the    onus    on    him    to 

shew  that  it  is  the  property  of   the  family  and  not 

of  the    defendant    exclusively.     Now,    you    know 

that  the  onus  of  proof  is  always  shifting  from    one 

party  to  the  other  as  each  step    in    the    chain    of 

facts  necessary  to  be  established    in    a    particular 

case  is  reached.      It  is  an  elementary  principle    of 

law  that  the  plaintiff  has  to  start  his  case,  but    he 

may  be  relieved   of    this   duty    by    the    defendant 
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admitting  the  correctness  of  some   of    his    allega- 
tions.    Then  again,  certain  presumptions   of    fact 
arise  from  the  peculiar  circumstances  of  a  Hindu 
Presump-        family.      The    question    of   the    shifting    of    onus 
jo°ntness.        depends  upon  these  presumptions.     Thus,  suppose 
a  Court  has  to  find  whether  two    Hindu    brothers 
are    joint    or    divided.      In    the    absence    of     any 
evidence  one  way  or  the  other,    the    Court   would 
be  justified  in  presuming  them  to  be  joint ;   for,  as 
we  all  know,  in  India  living  in  joint  families  among 
brothers  is  the  rule  and  separation  is  the  exception. 
In  the  same  way,  in  a  joint  family,  all  property  in 
the     possession    of    any    member    of    the    family 
should,  in  the  absence  of  evidence  one  way  or  the 
other,  be    presumed    to    be    the    property    of    the 
The  pre-         family.     But    these    are    mere    presumptions   and 
may'be^"        they  may   be    rebutted    by    proof.     Thus,    in    the 
rebutted.        former  case,  if  actual    separation    is    proved,    the 
presumption  of  a  family  continuing  in    its    normal 
condition  vanishes.      So,  in  the  latter  case,   if    the 
acquisition  of   the    property    is    recent    and    it    is 
proved,  either,  that  at  the  time  of  the  acquisition  of 
the  property,  the  family  lived  from  hand  to  mouth, 
and  that  there  were  no  savings  wherewith  the  pro- 
perty in  question  could  be  acquired,    or,    that    an 
individual  member  acquired  the  property  from  out 
of  his  own  separate   income,    the    presumption    of 
the  property  being   that    of    the    family    vanishes. 
In  the  latter  case,  should  the  party    who    benefits 
by  the  presumption  show  that  the  income   of    the 
family  property  was  more  than    suflficient    for    the 
maintenance  of  the  family  and  that   savings    were 
feasible,  he  would    place    the   presumption    on    a 
firm    basis.''-      It    is   very  difficult  to  lay  down  pre- 
cise rules  on  the  question  of    the    onus    of    proof. 


*  Lai    Bahadur  v.  Kanhaia  Lai  (1907)  L.  R.  34  I,  A.  6$  11.  R.  29  All. 
244  ;  II  C.W.N.  417. 
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:) 


You  should  always   distinguish    what    is    conmion 
from  what  is   rare,    and    base    your    presumptions 
accordingly.      Thus,  suppose    in    a    certain    case, 
the  plaintiff,  one  of  the  members  of  the  family,  sues 
to  establish  against  the  defendant,  the  other  mem- 
ber   of    the    family,    that    a   particular  property  is 
the    joint    property    of    both.     If    the    defendant 
asserts    that    the  property    in  question  is  his  self- 
acquired    property,    though    he  admits  the  defen- 
dant to  be  his  brother,  the    Court,  in  the    absence 
of    any    evidence    one    way    of    the  other,  should 
in    the     particular    circumstances     of    the     case 
presume     that    the     parties    are    members  of    a 
joint  Hindu  family;  for,  as    a  matter  of  fact    in    a 
Hindu    family,    brothers    more    frequently  live  as 
members  of   a  joint  Hindu    family  than  otherwise. 
The  Court  having  reached  this  stage  of  the    case 
would    be    justified    in    inferring,    in    the  absence 
of  any  evidence   on    either  side,  that  the  property 
in  the  possession  of  either  of  the  brothers    is    the 
joint  property  of  them  both.     Thus  we    fmd    that 
from  the  initial  finding  that  the    plaintiff  and    the 
defendants  are  brothers  (the  finding    being   based 
on  defendant's    admission)    the  Court  by  degrees, 
per  force  of  the  presumptions    of    facts,   comes  to 
the    conclusion    that    the    property    in    dispute  is 
joint.      If    in    the    case   supposed,    the  defendant 
does  not  appear  and  the  plaintiff  proves  that    the 
defendant  is  his  brother,  the    presumptions    would 
follow  all  the  same.      But  if  the  defendant    in    the 
case  supposed,    show    that    the    property  was  ac- 
quired at  a  recent  period  in   his  name  and  that  he 
was    an    earning    member    of     the    family,    while 
plaintiff    had    no  separate  earnings,  the  presump- 
tion of  the  property  having  been    acquired  as  the 
joint   family-property    would     be     weak    and     the 
plaintiff  would    do    well    to  show  that  there  was  a 
nucleus  wherewith  the    property  was  or    could    be 
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acquired,    vis.,    that    savings    were    feasible  from 
out  of  the  income  of  the  joint  family-property. 

In  this  discussion  we  have  throughout  sup- 
posed the  defendant  not  to  have  exclusive  posses- 
sion of  the  property  in  dispute  at  the  time  of  the 
action.  If  the  defendant's  exclusive  possession 
be  proved  or  admitted,  the  plaintiff  would  have  to 
explain  away  the  circumstances  which  gave  the 
defendant  such  exclusive  possession,  before  the 
presumptions  can  arise. 

I  have  in  this  connection  advisedly  used  the 
expression  '*  exclusive  possession  ;"  for,  in  a  joint 
family  the  possession  of  one  member  is  not 
inconsistent  with  the  possession  of  the  whole 
family. 

In  Dhiirm  Das  Pandey  v.  Mussamat  Shaina 
Soondri  Dihiah  (1843)  3  M.I.A.,  229 ;  6  W.  R. 
P.C.  43,  their  Lordships  of  the  Judicial  Committee 
of  the  Privy  Council  said  :  *'  It  is  allowed  that 
this  was  a  family  who  lived  in  commensallty  eat- 
ing together  and  possessing  joint  property.  It  is 
allowed  that  they  had  some  joint  property  and 
there  can  be  no  doubt  that  under  these  circum- 
stances, the  presumption  of  the  law  is  that  all  the 
properly  they  were  in  possession  of  was  joint  pro- 
perty, until  it  was  shown  by  evidence  that  one 
member  of  the  family  was  possessed  of  a  separate 
property," 

This    case  was   followed  in  Vedavalli  v.  Nara- 
yana  (1877)  I.  L.  R.,  2  Mad.   19. 

In  Taruck  Chunder  Poddar  v.  Jodeshur 
Chnndev  Koondoo  {\%^'^  reported  in  11  B.L.R., 
193;  19  W.R.,  178,  Sir  Richard  Couch,  C.  J., 
considered  all  the  decisions  of  the  High  Court 
which  laid  down  or  seemed  to  lay  down  a  contrary 
view,  and,  upon  the  authority  of  the  decisions  of  the 
Privy  Council,  said  :  "  Now,  with  regard  to  what 
their    Lordships    say    as   to  the  family  being  pos- 
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sessed    of  property,    and   that  the  presumption  of 
l.'iw  is  that    all    th(^    proj)erty,  the  family  is  in  pos- 
session of  is  joint  properly,  the    rule  that  the  pos- 
session of  one  of  the  joint  owners  is  the  possession 
of    all    would    apply    to   this  extent  that,  if  one  of 
them  was  found  to  be  in    possession    of    any    pro-    Possession 
perty,    the    family    being    presumed   to  be  joint  in    ^^/^^ber  10 
estate,  the  presumption  would  be,  not  that  he  was    be  pre- 
in  possession  of    it  as  separate  property  acquired    ^^''^'^^^^^-.^^ 
by  him  but    as    a    member    of   a  joint  family.      It     of  family, 
being  so,  until    in    this  case  it  is  shewn  that  ishur 
Chunder    had    acquired    it    separately,  and  it  was 
property  which  could  by  law  be  treated  as  a  sepa- 
rate acquisition,  the  presumption  is  that  it  was  the 
joint  property  of  the  faniily.      It  was  for    the    per- 
son   who   set   up    a    different  state  of  things  from 
what  is  to  be  presumed,  to  give  evidence  of  it.     It 
was    the    duty   of    the  defendant  to  meet  the  pre- 
sumption which  arose  from  the  state  of  the  family, 
and    the    possession    by    one    of  them  of  the  pro- 
perty."    This    case    was    followed  in  Rama  Nath 
Chatterjee    v.     Kiiumi    Kaimni  Debt    (1906)    4 

C.L.J.  56. 

In  Gohnid  Chunder  Mooherjee   v.   Doorgaf)er- 

sad  Baboo  (1874),  14  B.  L.  R.,  p.  337;  22 
W.  R.,  248,  Sir  Richard  Couch,  C.J.,  in  reversing 
the  judgment  of  Justice  Pontifex  observed  :  "1  hav<^ 
said  that  the  defendant  must  be  taken  to  have 
known  what  is  the  presumption  of  Hindu  law.  That 
is  stated  by  the  Judicial  Conmiittee  of  the  Privv 
Council  for  the  first  time,  as  far  as  I  am  aware 
in  Luximon  Roiv  Sadaseiv  v,  MiiUar  Roiv  Bajec 
(1831)  2  Knapp  p.  6o-  5  W.  R.,  P.C,  67.  Tlieir 
Lordships  there  decided  that  in  a  suit  for  the 
division  of  the  property  of  an  undivided  Hii.du 
familv,  the  whole  of  the  property  of  each  indivi- 
dual is  presumed  to  belong  to  the  common  slock 
,'\n(l  it  lies  upon  the  partv  who    wishes    to    (^Ncept 
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anv  of  it  from  the  division  to  prove  that  it  comes 
within  one  of  the  exceptions  recognised  by  the 
Flinda  law."  Again  on  page  350  he  is  reported 
to  have  said  :  "  In  these  decisions  I  do  not  find 
it  anywhere  laid  down  that  the  plaintiff  need  give 
any  other  evidence  than  that  there  is  an  undivided 
Hindu  family.  The  presumption  then  applies, 
Xor  need  he  in  fact  give  evidence  that  the  family 
is  undivided,  although  it  is  advisable  to  give  it 
when  it  is  possible  to  do  so;  and  so  it  is  to  give 
evidence  that  there  was  family-property  from 
which  the  acquisition  could  be  made  in  anticipa- 
tion of  evidence  that  may  be  given  to  rebut  the 
presumption."  The  principle  laid  down  in  these 
decisions  was  followed  in  Cnssumhhov  Ahmedbhoy 
V.  Aliiuedhhoy  Hulnblwy  (1887).  'l.  L.  R.,  12 
Bom.  280,  (see  page  309),  and  in  Vcdavalli  v. 
Narayaua  (1877)  I.L.R.,  2  Mad.  19  (see  p.  22). 
A  contrary  view  was  taken  in  Bholaiiaf/i  MnJita 
V.  Ajoodhia  Period  Sookiil  (1873)  12  B.L.R.'336  ; 
20  W.  R.  65  ;  Denonatli  SJinw  v.  Hurrynarain 
Shaw  (1873)  12  B.  L.  R.  349;  Kristo  Chuuder 
Kurmokar  v.  Rughoonath  Kurinoknr  (1873)  12 
B.  L.  R.  352  note  ;  Kliilut  Chiiiidcr  Ghosc  v. 
Knnja  Lall  Dim/-  (i86<S)  i  i  B  L.  R.  194  note  and 
also  in  Laksliman  Mayaiuini  v.  "fnmnabai  (1882) 
1.  L.  R„  6  Bom.  225  (see  p.  233).  The  rule 
laid  down  in  this  last  case  is  that  where  there 
was  ancestral  property  by  means  of  which  other 
property  may  have  been  acquired,  there  it  is  for 
the  party  alleging  self-acquisition  to  prove  that  it 
was  acquired  without  any  aid  from  the  family 
estate.  To  the  same  effect  are  the  observations 
of  Justice  Scott  in  Toolscydas  Liidlia  v.  Premji 
Tr'icamdas  (1888)  I.  L,  R.,  13  Bom.  p.  61.  On 
p.  66  Justice  Scott  is  reported  to  have  said, 
"  Although  presumably  every  Hindu  family  is 
joint  in  food,  worship  or  estate,  there  is  no  presump- 
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tion  that  every  family  possesses  property.  Unless 
there  is  an  admitted  nucleus  of  family  property 
the  onus  of  proof  of  the  existence  of  joint  property 
lies  on  the  claimant.  In  the  present  case  there 
is  no  such  nucleus  and  the  brothers  embarked  in 
separate  trades."  The  learned  judge  found  on 
evidence  that  there  was  no  nucleus  ;  so  the  pre- 
sumption was  rebutted.  In  Miirari  Vifhoji  v. 
Miikiimi  Shivaji  {\^go)  \.  L.  R.,  15  Bom.  201, 
the  Court  found  separate  acquisitions  by  a  par- 
ticular branch  of  the  entire  family  from  the  mode 
of  dealing  with  the  property. 

In  many  families,  trade  is  one  of  the  valuable  Ancestral 
(if  not  the  most  valuable),  sources  of  income.  Such 
trades  are  carried  on  as  firms  under  particular 
designations  and  descend  like  other  heritable  pro- 
perty and  all  the  heirs — adults  as  well  as  infants 
— participate  in  the  profits  as  in  any  other  joint 
ancestral  property.  Generally  the  head  man 
(the  kicrta  or  managing  member  of  the  family) 
manages  the  business  as  part  of  the  ancestral 
property. 

Now,  the  rights  and  liabilities  of  the  partners 
inter  se  as  well  as  with  regard  to  third  persons, 
are  ordinarily  determined  according  to  the  provi- 
sions of  chapter  V  of  the  Contract  Act  IX  of  1872. 
Thus,  we  know  that  in  every  ordinary  case  of 
partnership,  the  death  of  any  partner  dissolves  the 
partnership.  But  in  the  case  of  an  ancestral  trade 
under  the  Hindu  law,  it  does  not  cease  upon  the 
death  of  any  co-parcener  although  all  the  co- 
parceners for  the  time  being  are  partners.  Indeed 
such  death  does  not  cause  any  disintegration  in 
the  family — the  surviving  co-parceners  represent- 
ing the  family.  In  Ramlal  Tliakiirsidas  v. 
Lakhniichand  Miiniram  (1861)  1  Bom.  H.  C.  Rep. 
App.  51,  the  Court  held  that  an  ancestral  trade 
might  descend  like  other  heritable  property    upon 

12 
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the  members  of  a  Hindu  undivided  family  and 
that  a  person,  carrying  on  a  family  business,  in  the 
profits  of  which  all  the  members  of  the  family 
would  participate,  must  have  authority  to  pledge 
the  joint  family-property  and  credit  for  the  ordi- 
nary purposes  of  the  business.  The  Court  said  : 
"The  power  of  a  manager  to  carry  on  a  family 
trade  necessarily  implies  a  power  to  pledge  the 
property  and  credit  of  the  family  for  the  ordinary 
purposes  of  that  trade.  Third  parties  in  the  ordi- 
nary course  of  bond  fide  trade  dealings  should 
not  be  held  bound  to  investigate  the  status  of  the 
family  represented  by  the  manager  while  dealing 
with  him  on  the  credit  of  the  family-property. 
Were  such  a  power  not  implied,  property  in  a 
family  trade  which  is  recognised  by  Hindu  law  to 
be  a  valuable  inheritance,  would  become  practi- 
cally valueless  to  the  other  members  of  an  undivid- 
ed family  wherever  an  infant  was  concerned  ;  for 
no  one  would  deal  with  a  manager,  if  the  minor 
were  to  be  at  liberty  on  coming  of  age  to  chal- 
lenge, as  against  third  parties  the  trade  transac- 
tions which  took  place  during  his  minority.  The 
general  benefit  of  the  undivided  family  is  con- 
sidered by  Hindu  law  to  be  paramount  to  any 
individual  interest,  and  the  recognition  of  a  trade 
as  heritable  property,  renders  it  necessary  for  the 
Minors-  general  benefit  of  the  family    that   the    protection 

adults,' by       which  the  Hindu  law  generally  extends  to  the  in- 
maneger's      terests  of  a  minor    should  be  so  far  trenched  upon 
in  reference    ^s  to  bind  him  by  the  acts  of  the  family  manager, 
to  ancestral    necessary  for  the  carrying  on  and  consequent  pre- 
servation of  that  famil)  property  ;  but  that  infringe- 
ment is  not  to  be  carried  beyond  the  actual  neces- 
sity   of    the  case."   In  Johiirra  Bibee  v.  Sreegopal 
Misser  {\%i6)  J.  L.  R.,  r    Cal.    p.    470,    the    prin- 
ciple of  the  above  decision    was   approved  and    it 
was  held  that  a  joint  family-property  acquired  and 
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maintained  by  the  profits  of  a  trade  is  subject  to 
all  the  liabihties  of  that   trade. 

In    Bcmola    Dossee    v.    Mo/iiiii    Dossee  (1880)    '^"^''i^^^i^i^ 
I.  L.   R.,  5  Cal.  792  ;  6  C.  L.  R.,  34,    Sir  Richard    respect 
Couch,    C.     [  ,    in     dismissinor     the    appeal    frojn    ^^^.^^,^®" 
Justice  Wilson's  decision,  approved  of  the    obser-    and  Daya- 
vations    in    Raniial    Thakursidas    quoted    above,    bhaga. 
and    said     that    he     saw    no     difference    in    res-  •     .;••. 

pect  of  the    law    so    laid    down   between    families  [ 

governed  by  the  law  of  the    Mitakshara    and    the 
law  of  Dayabhaga.  '  "; 

In  Joykisto  Cowar  v.  Nitty anund  Niiudy  Limit  of 
(1878),  1.  L.  R.  3  Cal.  738  ;  2  C.  L.  R,,  440,  the  liability, 
case  in  i  Bom.  H.  C.  Reports  was  followed  as  to 
the  manager's  power  to  bind  the  family,  but  the 
learned  Chief  Justice  thought  the  limit  prescribed 
by  sec.  247  of  the  Contract  Act  as  to  the  liability 
of  a  minor  partner  was  a  proper  limit.  In  Saninlbhai 
Nathiihhai  v.  Soiiieshvar  Afa/i^ra/  (iSS'j),  I.  L.  R. 
5  Bom.  p.  38,  it  was  held  that  the  rights  and 
liabilities  arisinor  out  of  joint  ownership  in  a  tradine;    incidents  of 

o  J  .r  .^      partnership 

business,  created  through  the  operation    of   Hindu    not  deter- 
law  between  the  members  of  an  undivided    Hindu    mined  solely 

•1  11  -11  1       •  f  by  Contract 

family,  cannot  be  determined    by  exclusive    reter-    Act. 
ence  to  the  Indian  Contract  Act,  but  must  be  con- 
sidered also    "  with  regard  to  the  general  rules    of 
Hindu  law,    which    regulate    the    transactions    of 
united  families,  and  that  an  ancestral   trade    may 
descend  like  other  inheritable    property    upon    the    p^pVn^er°^  ^ 
members    of    a    Hindu     undivided     family.     The    effects  no 
partnership  so  created  or  surviving  has  many,   but    dissolution, 
not  all,  of  the    elements    existing   in    an    ordinary 
partnership.      For  example,   the    death    of  one    of 
the  partners  does  not  dissolve  the  partnership  ;  nor    p^*f°er^en. 
as  a  rule,  can  one  of  the  partners,  when    severing    titled  to 
his  connection  with  the  business,  ask  for  an  account    f^  existing 
of  past  profits  and  losses."  assets 

It  was  also  held  in  this  case  that  where  a  trad- 
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ing  business  formed  a  part  of  the  assets  of  a  joint 
family  no  member  could  sue  for  an  account  of  past 
profits  and  losses  apart  from  the  accounts  of  the 
joint  family.  See  Bishainhhnr  Nath  v.  Fateh  Lai 
(1906)  I.  L.  R.  29  All.  176  and  Nagendj-a  Chandra 
Dey  V.  Amar  Chandra    Kundii  (1903)  7  C.  W.  N. 

725-  .  .  .         , 

Whether  In  this    connection,    I    ought  to  mention  that 

upon  death         ,  ^  ,•  u"    ..      r         •    •  4.^ 

of  a  partner  there  was  at  one  time  a  conriict  ot  opinions  as  to 
surviving  whether,  in  a  trading  concern  which  was  not  the 
present^ t'he  property  of  a  joint  Mitakshara  family,  upon  the 
\\K-m.  death    of  one    of  the    partners,  the    right    of  suit 

would  survive  to    the  remaining  partners,   and    it 
would  not  be  necessary  for  the  heirs  of  the  deceased 
partner  to  obtain  a  certificate  of  succession.      In 
Gohind P rasa d w Chundar  Sekhar{iS8y),  I.  L.  R., 
9    All.  486    the    Court    held    that    the    surviving 
partners  in  the  absence  of  the  representatives  of 
the    deceased    partner    might  carry    on  a  suit  for 
a  partnership  debt.     But  in  Ram  Narain  Nursing 
Doss  V.  Ram  Chtinder  Jankee  Loll  (i^go),  I.  L.  R., 
18  Cal.  86,   the    Judges    declined   to    follow    this 
ruling  holding  that  the  practise    in    Calcutta    had 
always  been  that    "  the  representatives    of    a    de- 
ceased partner  must  always  be  made  parties  tc>  suits 
as  plaintiffs  with  the  surviving  partner  or  partners." 
They  added  however  :   "  It  is  possible  that  in  some 
other  partnership  case,  a  question  might  arise  as  to 
Would     the    the  applicability  of  sec.  45  and    of    sec.    4  of    the 
to'*a  Mit'ak    Succession  Certificate  Act  :  that  is  to  say  the  case 
shara    part-    of    a    family    partnership    under    the    Mitakshara 
^'  law.      it  is  not  necessary  to  express    any   opinion 

which  would  necessarily  be  more  or  less  specula- 
tive as  to  the  effect  of  statutory  law  upon  such 
partnerships."  In  1882  the  Allahabad  Court  in 
Imam-lid -din  v.  Liladhar  I.  L.  R.  14  All.  p.  524 
followed  the  former  ruling  in  Govind  Prasad  v. 
Chundar   Sekhar.     See    also  Motilal    Bechardas 
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V.  Ghe/iahhai  Harirani  (1892)  I.  L.  K.  17  Bom,  6 
and  Debi  Das  v.  Nirpnf  (1898)  1.  L.  R.  20  All. 
365.  But  now  the  practice  has  be-en  made  uniform 
by  the  provisions  of  Rule  4  Order  XXX  of  the 
Civil  Procedure  Code  of  1908.     The   Rule  says  : 

(i)  "  Notwithstanding  anything  contained  in 
sec.  45  of  the  Indian  Contract  Act  1872  where 
two  or  more  persons  may  sue  or  be  sued  in  the 
name  of  a  firm  under  the  foregoing  provisions 
(meaning  Rule  i  Order  XXX)  and  any  of  such  per- 
sons dies  whether  before  the  institution  or  during 
the  pendency  of  any  suit,  it  shall  not  be  necessary 
to  join  the  legal  representative  of  the  deceased 
as  a  party  to  the  suit. 

(2)  Nothing  in  subrule  (1)  shall  limit  or 
otherwise  affect  any  right  which  the  legal  re- 
presentative of  the  deceased  may  have — 

(a)  to  apply  to  be  made  a  party  to  the  suit,    or 

{b)  to  enforce  any  claim  against  the  survivor 
or  survivors." 

Let  us  next  consider  whether  in    order    to  rea-    whether 
lize  a  debt,  due  to  a  joint  Mitakshara  family    it    is    certificate  is 
necessary  to  obtain,  a  succession  certificate    under    necessary 

AT^nrno  1  1         11-  1      upon  death 

sec.  4  Act  Vll  ot    i<S89  when  the  debt  was  secured    of  a  partner, 
by  a  bond   in    the    name    ol    the  headman    of  the 
coparcenary  after  the  death  of  such  headman. 

Sec  4  runs  in  these  words  : — 

(?)  "No  Court  shall  {a)  pass  a  decree  against 
a  debtor  of  a  deceased  person  for  payment  of  his 
debt  to  a  person  claiming  to  be  entitled  to  the 
effects  of  the  deceased  person  or  to  any  part 
thereof,  or  {b)  proceed  upon  an  application  of  a 
person  claiming  to  be  so  entitled  to  execute  against 
such  a  debtor  a  decree  or  order  for  the  payment 
of  his  debt  except  on  the  production  by  the  person 
so  claiming  of  {t) — (?V) — {in)  a  certificate  granted 
under  this  Act  and  having  the  debt  specified 
therein." 
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Now  we  have  already  seen  that  a  joint  family 
is  a  corporation  which  never  dies  and  the  debt 
although  secured  by  a  bond  in  the  name  of  one 
coparcener  is  a  debt  due  to  the  family  which 
notwithstandinor  the  death  of  one  member  is 
still  the  same  corporate  body.  It  follows  therefore 
that  the  creditor,  the  family,  is  the  same  person 
and  no  succession  certificate  is  necessary.  Accor- 
dingly all  the  High  Courts  have  held  that  in  these 
circumstances  the  production  of  a  succession 
certificate  is  not  necessary.  See  Side  Amaman 
v.  Rakha  7  Mad.  Law  Journal  100,  Raghavendra 
Madhav  v.  Bhima  (1891)  I.  L.  R.  16  Bom.  349; 
Jugmohan  Das  v.  Allii  Maria  (1894)  I.  L.  R.  19 
^ovc\.  2^2^^  \  Patcshiu'i  Partap  A^araiii  v.  BJiagwati 
Prasad.  I.  L.  R.  17  All.  578  and  Beejraj  v.  Bhyro- 
persaud  (1896)    I.  L.  R.  23  Cal.  912. 

A  certificate  would,  however,  be  necessary  in 
the  case  of  a  suit  upon  a  bond  given  to  one  of 
the  members  of  a  joint  family  where,  upon  the 
face  of  the  bond  it  does  not  appear  that  the  debt 
is  due  to  the  joint  family.  See  Venkataramanna 
v.  Venkayya  (1890),  I.  L.  R.  14  Mad.  377.  But 
in  Suhramanian  Chetti  v.  Rakkii  Servai  (1897) 
I.  L.  R.  20  Mad.  232,  the  Court  held  that  though 
a  bond  on  the  face  of  it  might  not  show  that  the 
debt  was  due  to  the  family,  plaintiff  could  by 
evidence  show  that  the  debt  was  so  due  and  thus 
dispense  with  the  certificate.  The  correctness  of 
this  decision  would  seem  to  be  questionable. 

Let  us  next  consider  whether  a    guardian   can 

be  appointed  by  the  Civil  Court  under  the  Guardian 

manage  the    and  Wards  Act    VIII    of    1890    in    respect    of    a 

undivided  •  •  j*    'j    j     i\/fi    i     u 

interest  of  a    mmor    coparcener    m    an    undivided    Mitakshara 

nninor  family.      In  Dur^apersad  v.    Keshopersad   Singh 

(1882),  I.  L.  R.,'8  Cal.  656  L.    R.,   9    I.    A.,    27; 

II  C.  L.  R.,    210,    their   Lordships    of    the    Privy 

Council  held  that  the    manager    of    an    undivided 


Certificate 
cannot  be 
granted  to 
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Mitakshara  family,  although   he    might    have    the 
power  to  manage  the  estate,  was  not  the  guardian 
of  the  infant  co-proprietors  of  that  estate   for    the 
purpose  of  binding  them  by  a  bond,  or   for  the  pur- 
pose of  defending  suits  in   respect    of  money    ad- 
vanced   with    reference     to    the    estate.     Certain 
observations  made  by  their  Lordships  in  the    case 
might  seem  to  suggest    that    in    their    Lordships' 
opinion  an  application  might  be  made    for    certifi- 
cate under  Act  XL  of    1858,  which  has    been    re- 
placed by  the  Guardian  and  Wards    Act    VIII    of 
1890,  in  respect  of  the  estate  of  an  infant    copar- 
cener.     But  their  Lordships  had   not    to    consider 
the  point  directly  in  the  case   under    consideration, 
Narsiiigrav  v.  Venkaji  (1884)  I.  L.R.  8  Bom.  395. 
On  the  other  hand  it  has  been  held  by  the  Calcutta 
and  the  Bombay  High  Court  that  a  certificate  can- 
not be  granted  by  the  Civil  Courts    in    respect    of 
the  undivided  interest  of  a  niinor  coparcener  in    a 
Mitakshara  family.     SeeS/ieo    Nuudiin    Singh    v. 
G  hull  sain  Kooeree  {i^'jjf),  21  \V.  R.,    143;  A j ho  la 
Kooeree  v.  Digainbnr  Singh  (1875),  23  W.  R.,  206  ; 
Gourah  Kocri  v.  Gujadhur  Pnrshad  (1879),  ^-  L, 
R.,    5  Cal.   219;  4    C.  L.  R.,    398;  SJiaiii    Kuar 
V.  Molia II Hilda  Sahov  (1891)  I.  L.  R.,  19  Cal.  301  ; 
Shiv/i  flasain  x.   Data    Mavji    Khoja,    (1874)  12 
Bom.  H.C.  Rep.,  281  ;   Giiracharya  v.  Svainiraya- 
charya  (1879)  1.  L.  R.,  3    Bom.   431,  Narsingrav 
Raiiichandra    v.  Vciikaji  Krishna  (iSSj^)   I.  L.  R., 
8    Bom.,    395.        Viriipakshappa    v.     Nilgangava 
(1894)    I.  L.  R.  19    Bom.,    309   (F.  B.)   where    in 
was    lu  Id     that    a     guardian     of    the    person    of 
such    a    minor    might    he  appointed,  and  jf-hahbn 
Singh    V.     (raiiga    Bishaii    (1895)    ^-    L*    ^-^     '7 
Ali;529. 

A  question  not  infrequently  arises  as  to 
whether  a  single  coparcener  may  not  sue  for 
rights   belonging    to   the  whole  family.     We  have 
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seen  that  In  a  joint  family,  a  person,  generally  the 
father  or  grand-father  or  some  elder  member,  is  at 
the  head  of  its  affairs  and  manages  all  its  con- 
cerns. For  moneys  due  to  the  family,  bonds  are 
executed  in  his  favour  and  in  his  name.  If  the 
family  has  a  trading  business,  sales  and  purchases 
in  connection  with  the  business  are  made  in  his 
name  and  it  is  only  just  that  he  should  represent 
the  family  in  all  its  suits,  especially  when  the 
When  the       adult    members    expressly   or  impliedly  acquiesce 

manager  as  iiiri  1  i-  a  i-i 

such  sues,       and  the  derendant  does  not  object.     Accordmgly 
decree  jj^    j^^g    been    held    that    when    such  a  member  as 

binds  the  1      i      ir        r       1        r         -i  1  1 

family.  manager  sues  on  behalf  or    the  tamiiy,  the  decree 

binds  the  family.  See  Gurwvayya  Gouda  v.  Dntta- 
traya  Aiiant  (1903)  1.  L.  R.  28  Bom.  11,  Tlinkitr 
main  Sing li  v.  Dai  Rani  Kocri  (1906)  I.  I>.  R. 
33  Cal.  1079  (1093),  Gansavant  Bal  Savant  \. 
Narayan  Dhond  Savant  (1883)  I.  L.  R.  7  Bom, 
467,  where  the  Court  held  the  decree  binding 
although  the  manager  did  not  sue  as  such  ;  Sheo 
Pershad  Singh    v.    Saheb  Lai  {1892)  I.  L.  R.  20 

Cal.  453. 

But  in  families  in  which  there  is  no  such 
manager  all  the  coparceners  must  be  parties  to  a 
suit  or  execution  proceeding  relating  to  the  copar- 
cenary property.  See  Civil  Procedure  Code  1908, 
Order  I  Rules  i,  3  and  4  and  see  in  this  connec- 
tion the  case  of  Guruvayya  above  cited  and  the 
observations  of  the  Judicial  Committee  in 
Miissamat  Plioolbas  Kooniiuir  v.  Lalla  /ogeshur 
Salioy  (1876)  L.  R..3   1.  A.  7  I.  L.  R.  i  Cal.  226 

(243-44). 

It  is  presumed  that  if    the    Manager   does    not 

sue,  as  such,  the   suit  in   reference    to    the    entire 

coparcenary  property  would  be  defective. 

against  Decrees    obtained     against     the    Manager    as 

manager         such,  will  bind  all  the   coparceners.     Minakshi   v. 

ami  y.    (^i^i^^j^pp^  JJdayan  (1901)  I.  L.  R.  24  j\lad.  689  : 
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Knnjan  CJictfi  v.  Sidda  Pillai  (1898)  I,  L.  R.  22 
Mad.  461  ;  Hari  VttJial  v.  Jairam  Vithal  (1890) 
I.  L.  R,  14  Bom.  597  ;  Danlat  Ram  v.  Mchr  Cliand 
(1887)  L.R.  14  I.  A.  187,  I.  L.  R.  15  Cal.  70; 
Bissessitr  Lall  Salioo  v.  Liichmcssur  Si}iqh 
L.  R.  6  I.  A.  (1879)  233  ;  5  C.  L.  R.  477  ;  Baldco 
Sonar  v.  Moharak  Ali  (1902)  I.  L.  R  29  Cal.  583  ; 
6  C.  W.  N.  370,  Pliul  Chand  v.  Lachiiii  Chand 
(1S82)  I.  L.  R.  4  All.  486. 

But  if  the  decree  he  against  the  manager 
alone  and  not  as  representing  the  coparcenary  it 
will  not  bind  the  coparcenars.  Siiiidar  Lai  v. 
Chhitar  Mai {igo6)  1.  L.  R.  29  All.  i  Divarka 
Nafh  Clwd'dhiijy  v.  Binigshi  Chandra  Saha 
(1905)  9  C.  W.  N.  879.  Anganiiithu  Pillai  v, 
Kolandavclu  Pillai  (1879)  I.  L.  R.  23    Mad.    190. 

In    Chintamun    Singh   v.  Nou'lukho   Konwari    Rules  of 
(1875)  I.  L.  R.  I  Cal.  153  ;  L.  R.  2  I.  A.  263  ;  24    ?o"ow  tl^ 
W.  R.  255,  the    Privy    council  following   the    rule    nature  of 
laid  down   by    Sir  W.   Macnaghtn   (Principles    of    and'^not^ 
Hindu  Law  Vol   I.  p.  53.  title  Partition    laid    down    status  of 
that  whether  the  general  status    of  the    family    be     ^'^' y- 
joint  or  divided,  property  which  is  joint  will   follow 
one,  and  property    which  is    separate    will    follow 
another  course  of  succession. 

The  decisions  are  not  unanimous  as  to  the  Meaning  of 
meaning  of  the  term  'Sons'  in  -the  Mitakshara, 
Thus  in  Kalian  Raiv.  Ram  Chandar  (1902)  I. L.R, 
24  All.  128  the  Judges  of  the  Allahabad  Court  held 
the  term  includes  s^randsons  while  in  Snraya 
Bhukta  V.  Lakslnninarasauiina  (1889)  1.  L.  R.  5 
Mad.  291,  the  Madras  Court  held  it  does  not. 

1  shall  now  consider  the  text  and  the  case-law 
bearing  on  the  various  modes  of  transfer — by 
sale,  mortgage  or  gift — of  the  coparcenary  pro- 
perty of  any  joint  IVIitakshara  family. 

Before  doing  so,  I  should  observe  that,  as 
I  have  said  before,  it  is  competent  for  one  or  moie 

'3 
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Property         rnembers    of  a   joint    family    to    acquire  property 
pesecfof'by     for  himself    or    themselves    independently    of  the 
acquirer.         other    coparceners.     Such    property  can   be    dis- 
posed of  by  sale,  mortgage  or  gift    at    the  will  of 
the  acquirer.     But   when  the  father  who  has  sons 
and    grandsons    is    the    acquirer  of  the  property, 
the  texts  would  seem  to  limit    his   powers.     Thus 
fa'thrr  ts        the    text    of    Vyasa    on    this    subject    quoted  in 
acquirer         para.    27    scc.    I,    ch.    I    of  the  Mitakshara  runs 

texts  would     r      .  '         J  r^,  ,     •  ,  ,  u-       J 

limit  his         m  these  words  : — 1  hough  immovables    or   bipeds 
power.  have    been    acquired    by   a  man  himself,  a  gift  or 

sale  of  them  should  not  be  made  without  con- 
vening all  the  sons.  They  who  are  born  and 
they  who  are  yet  unbegotten  and  they  who  are 
still  in  the  womb,  require  the  means  of  support; 
no  gift  or  sale  should  therefore  be  made."  The 
commentator  upon  the  authority  of  this  text 
says, — "but  the  (father)  is  subject  to  the  control 
of  his  sons  and  the  rest  in  regard  to  the  immov- 
able estate  ii}hethey  acquired  by  himself  .or  in- 
herited from  his  father  or  other  predecessor^  If 
this  text  and  commentary  had  stood  alone,  there 
would  not  have  been  any  diflficulty  in  interpreting 
the  law,  and  probably  then,  the  case-law  would 
have  placed  all  immovable  property,  whether  ac- 
•  quired  or  ancestral,  under  the  same  restrictions. 
But  then,  there  is  another  commentary  in  ch.  I 
sec.  V,  para.  lo.  It  runs  thus — "the  son  must 
ContrAry  acquiesce  in  the  father's  disposal  of  his  own  ac- 
^^'  quired     property."     This     contradicts    the  com- 

mentary as  well  as  the  text  of  Vyasa  in  para. 
27,  sec.  I,  ch.  I  of  the  Mitakshara  quoted  above, 
and  as  civilized  ideas  of  the  modern  times  fit  in 
well  with  the  theory  that  the  acquirer  of  a  pro- 
perty ought  to  have  absolute  powers  of  disposal 
over  it,  our  courts  of  law  have  given  the  father 
absolute  dominion  over  this  self-acquired 
property. 
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In  Raja  Bis  hen  Perkash  Naram  Singh  v.  Ca«e-iaw. 
Ba-u)a  Misser  (1873)  12  B.  L.  R.,  430 ;  20  \V.  R., 
137  the  Judicial  Committee  of  Privy  Council  held, 
on  the  authority  of  the  Vivada  Chintamani,  that 
one  might  give  away  at  his  pleasure  his  self-ac- 
quired property  to  anybody  and  that  the  father 
had  full  power  over  the  property  of  his  father 
which,  having  been  seized,  was  recovered  by  his 
own  exertions,  or  over  what  was  gained  by  him 
through  skill,  valour  or  the  like. 

In  Sital  \.  Madho  (1877)  I.L.R.,  i  All.  p.  394, 
Justices  Spankie  and  Oldfield  upon  a  considera- 
tion of  the  texts  and  case-law  held  that  the  father 
could  validly  give  away  his  self-acquired  immov- 
able property.  The  same  principles  were  adopted 
by  the  Madras  High  Court  in  Subbayya  v. 
Surayya  (1886)  I.  L.  R.,  10  Mad.  251.  The 
Bombay  High  Court  in  Jugmohandas  Maiigal- 
das  V.  *SV;'  Mangaldas  Nathiibhoy  [\^d>6)  I.  L. 
R,  10  Bom.  p.  528,  speaking  of  the  doubt  at  one 
time  entertained  by  the  Madras  Court  as  to  the 
right  of  the  father  to  dispose  of  his  self-acquired 
property  says  : — "But  that  view  is  inconsistent 
with  what  must  now  be  considered  as  well  settled, 
viz.,  that,  notwithstanding  the  language  of  that 
section,  at  any  rate  as  regards  the  self-acquired 
property  of  the  father,  whether  movable  or  immov- 
able, the  right  of  "sons  and  the  rest,"  which  would 
include  grandsons,  is  an  imperfect  one,  and  that 
the  restriction  on  the  father's  power  of  disposal  is 
in  the  nature  of  a  moral  injunction  which  may 
affect  conscience  ;  but  that  for  all  legal  purposes 
as  between  the  father,  on  the  one  hand,  and  the 
"sons  and  the  rest,"  on  the  other,  his  power  is 
absolute." 

On  this  point  see  the  observations  of  the  Judi- 
cial Committee  in  Balivant  Singh  v.  Rani  Kishori 
(1897)  ^'  ^^'  ^-  20  All.  267  ;  See  also  Nagalingam 
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To  properly 

inherited 

collaterally. 


Self  acquisi- 
tion thrown 
into  com- 
mon stock. 


Disposal    of 
movables 
and  immo- 
vables. 


Pil/ai  V.  Ramachandra  Tevar  (1901)  I.  L.  R.  24 
Mad  429  ;  Rameshwar  Prasad  Snigli  v.  Laclimi 
Prasad  Singh  (1903)  7  C.W.N.  688;  Tara  Chand 
V.  Beeh  Ram  ,1866)  3  Mad.  H.  C.  R.  50. 

Similarly  if  the  father  has  inherited  any  pro- 
perty collaterally,  it  would  not  be  joint  properly 
in  which  his  sons  would  have  any  vested  interest 
in  presenti  and  he  would  be  competent  to  dispose 
of  it.  See  Jtigmahandas  Mongaldas  v.  Sir 
Mongaldas  (1886)  I.  L.  R.  10  Bom  528. 

Of  course  it  is  competent  to  the  acquirer  of 
the  property  to  throw  it  into  the  common  stock 
with  the  intention  of  abandoning  all  separate  claims 
upon  it.  In  such  a  case  the  property  would  be  the 
joint  property  of  the  family.  See  Krishnaji 
Mahadev  Mahajan  v.  Mora  Mahadev  Mahajan 
(1880)  I.  L.  R.,  15  Bom.,  32. 

The  "  ancestral  property,  "  in  which  under  the 
Mitakshara  Law  the  rights  of  sons  and  grandsons 
accrue  by  birth  and  which  forms  a  major  portion 
of  the  coparcenary  property  of  the  family,  may 
consist  of  movables'  as  well  as  immovables. 
But  the  texts  which  provide  for  the  disposal  of 
them  by  sale,  mortgage  or  gift  would  seem  to 
make  different  provisions  for  the  transfer  of  mov- 
ables from  those  for  the  transfer  of  immovables. 
Thus  the  author  of  the  Mitakshara  after  stating 
in  clear  terms  that  property  in  ancestral  estate  is 
by  birth,  distinguishes  the  two  kinds  of  property 
— ancestral  movables  and  ancestral  immovables — 
and  says,  that  as  regards  the  former  the  father 
has  independent  power  of  disposal  for  certain 
purposes  therein  enumerated  ?'.  ^,,  for  indis- 
pensable acts  of  duty  and  for  purposes  prescribed 
by    texts    of    law,     as    gifts     through    affection, 


(i)  Yajnavalkya  Book  IIV.  I2i.  "  For  the  ownership  of  the  'father 
and  son  is  the  same  in  land  which  was  acquired  by  the  grandfather  or  in 
■i,  corrody  or  chalteli  Which  belonged  to  him." 
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support  of  the  family,  relief  from  distress  and  so 
forth,  whereas  as  regards  the  immovables  they 
should  not  be  disposed  of  by  the  father  without 
convening  his  sons.  That  the  Hindu  I^egislators 
should  show  a  marked  anxiety  for  the  immovable 
property  is  only  natural.  India  has  all  along 
been  an  essentially  agricultural  country.  Land 
has  always  a  special  value  to  its  owner,  but  the 
movables  of  the  days  of  our  Hindu  legislators 
were  hardly  of  any  value.  Accordingly  we  find 
that  sales  of  lands  were  enjoyed  to  be  made 
publicly  with  consent  of  townsmen,  of  kinsmen, 
of  neighbours  and  heirs  and  by  gift  of  gold  and 
of  water  (vicie  para.  31,  sec.  I,  ch.  I  Mitak.). 
But  no  such  formalities  were  prescribed  for  the 
sale  of  the  movables. 

You  should  in  this  connection  note  that  paras. 
27,  28  and  29  sec.  I  ch.  I  Mit.  have  reference  to 
an  alienation  of  the  family-property,  while  para. 
30  refers  to  the  sale  of  the  undivided  interest  of  a 
single  coparcener. 

Let  us  next  examine  the  case-law. 

In  LaksJinian  Dada  Naik  v.  Ramchandra  Case-law. 
Dada  Naik  (1876)  I.  L.  R.  i  Bom.  p.  561  (see 
p.  567)  it  is  said  : — "  Such  are  the  provisions  of 
the  Mitakshara  which  are  similarly  stated  by  Sir 
Thomas  Strange.  "  Even  of  movables^  if  des- 
cended, such  as  precious  stones,  pearls,  clothes, 
&c.,  &c.,  any  alienation  to  the  prejudice  of  heirs, 
should  be,  if  not  for  their  immediate  benefit,  at 
least  of  a  consistent  nature.  They  are  allowed 
to  belong  to  the  father,  but  it  is  under  the  special 
provisions  of  the  law,  they  are  his  ;  and  he  has 
independent  power  over  them,  if  such  it  can  be 
called,  seeing  that  he  can  dispose  of  them  only 
for  imperious  acts  of  duty  and  purposes  warranted 
by  texts  of  law;  while  the  disposal  of  the  land 
whencesoever   derived,    must  be,    in  general,  sub- 
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ject  to  their  control  ;  thus  in  effect  leaving  him 
unqualified  dominion  over  personality  acquired," 
The  Mayukha  (ch.  IV  sec.  1  para.  5)  limits  the 
powers  of  the  father  even  more  strictly — "As  for 
this  text,  '  the  father  is  the  master  of  all  gems, 
pearls  and  corals  :  but  neither  the  father  nor  the 
grandfather  is  so  of  the  whole  immovable  estate', 
it  also  means  the  father's  independence  only  in 
the  wearing  and  other  use  of  ear-rings,  rings,  &c., 
but  not  as  far  as  gift  or  other  alienation."  This 
decision  was  aflfirmed  by  the  P.  C.  in  I.  L.  R.  5 
Bom.  48  ;  L.  R.  7  I.  A.  i8r  ;  7  C.  L.  R.  320.  In 
Baba  v.  Timma  (1883)  I.  L.  R.  7  Mad.  357 
a  Full  Bench  of  the  Madras  Court  held  that  a 
Hindu  father  while  unseparated  from  his  son  has 
no  power  except  for  purposes  warranted  by 
special  texts  to  make  a  gift  to  a  stranger  of  his 
undivided  share  in  the  ancestral  estate,  movable 
and  immovable. 

In  Jugmohandas  Mangaldas  v.  Sir  Mangaldas 
Nathubhoy  (1886)  I.  L.  R.  10  Bom.  p.  528, 
(545),  which  was  a  case  of  compulsory  partition 
at  the  instance  of  a  son  during  his  father's  life- 
time and  not  of  alienation,  the  judges  declined  to 
make  any  distinction  between  ancestral  movables 
and  immovables.  See  also  Raihnam  v.  Siva 
Subramania  (1892)  I.  L.  R.  16  Mad.  353.  These 
decisions  practically  overruled  the  earlier  deci- 
sion in  Rayadiir  Nallatambi  Chetti  v.  Rayadur 
Mukunda    Chetti  {1868)    3    Mad.    H.  C.  R.    455 

(456). 

Power*  of  Prom    these    texts    and    cases   it  seems  clear 

disposal  of     that  the  powers  of  a  fatlier  to  deal  with  ancestral 

and  frnmo-      property  movable  and  immovable,   are    alike    and 

vabies  alike,    are    very    limited    and  that    his    alienations   can 

be  supported,    only    when    effected    for    purposes 

recognised    by    the    Hindu    law,  and  further  that 

his  sons  and    grandsons,    who    by    birth    are    his 
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co-parceners    can    question    the    legality    of    his 
alienations. 

The  subject  of  alienations,  may  be  con- 
veniently treated  under  two  heads  : — (i)  the  law 
of  voluntary  alienations  of  the  undivided  interest 
of  a  single  coparcener  in  ancestral  property 
together  with  the  law  of  compulsory  sale  of  such 
interest  in  execution  of  decree  against  such  co- 
parcener and  (2)  the  law  of  voluntary  alienations 
of  the  entire  coparcenary  interest  in  a  property 
and  also  the  law  of  compulsory  sale  of  such 
interest  in  execution  of  decree. 

(\)  If  you  will  call  to  mind  the  words  of 
Lord  JVestbury  in  Appovier  v,  Rama  Subba 
Aiyan  (1866)  11  M.  I.  A.  75;  8  \V.  R.  P.  C.  i, 
already  quoted  by  me  and  if  you  will  also  recall 
the  discussion  that  partition  is  the  origin  of 
property,  you  will  at  once  perceive  that  in  an 
undivided  Mitakshara  family,  no  member  has 
any  definite  share  in  the  family-property  and 
that  the  shares  for  the  first  time  arise  at  a  parti- 
tion. In  such  a  state  of  things,  a  purchaser  of 
the  inchoate  interest  of  a  single  member  would 
be  entitled  (supposing  the  law  allows  a  private 
sale  of  such  interest)  to  such  share  only  as  would 
be  allotted  to  such  member  at  a  general  partition 
of  the  family-property.  You  will  hardly  find  any 
allusion  made  by  our  early  lawgivers  to  aliena- 
tions of  the  interest  of  any  individual  member. 
Such  a  contingency,  regard  being  had  to  their 
theory  that  no  individual  member  had  any  pro- 
perty before  partition,  was  with  them  an  occur- 
rence that  could  seldom  come  to  pass  and 
accordingly  the  only  rule  provided  for  is  that 
contained  in  para.  30  in'^.,  that  the  interest  of  an 
undivided  member  can  only  be  alienated  with 
the  consent  of  all  the  members. 

The   law  as  to  whether  under  the  Mitakshara 
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an  undivided  member  of  a  joint  family  in  posses- 
sion of  coparcenary  property  can  mortgage 
or  sell  his  undivided  interest  in  any  portion  of 
the  family-property  is  as  observed  above,  con- 
tained in  IMit.  ch.  I.  sec.  I,  para  30  which  runs 
in  these  words  : — "Among  unseparated  kinsmen, 
the  consent  of  all  is  indispensably  requisite, 
because  no  one  is  fully  empowered  to  make  an 
alienation  since  the  estate  is  in  common,"  and 
Sir  James  Colvile  in  delivering  the  judgment  of 
the  Judicial  Committee  in  Suj-aJ  Bunsi  Koer  v. 
Sheo  Persad  Singh  (1878)  I.  L.  R.  5,  Cal.  148; 
4  C.  L.  R,  226  or  L.  R.,  6,  I.  A.  88  said,  "There 
can  be  no  doubt  that  all  alienations,  (of  the  shares 
Texts  pro-     of  individual  members)  whether  voluntary  or  com- 

hibit  such  ,  .  •    .  -.1      , 1  •  .  1  V 

alienations,  pulsory  are  mconsistent  with  the  strict  theory  ot 
a  joint  and  undivided  Hindu  family."  Mr.  Mayne 
in  his  "Hindu  law,"  7th  edition  p.  408  says  in 
reference  to  the  question—  'if  any  member  were 
allowed  from  time  to  time  to  sell  his  share  in  joint 
family  property,  without  severing  himself  from  the 
family  by  partition  he  would  be  securing  the 
advantages  of  a  division  without  submitting  to 
its  inconveniences  ^'  *  ■•'■  It  would  be  like  the 
case  of  a  partner  who  claimed  the  right  to  with- 
draw his  capital  from  the  concern  at  pleasure, 
without  withdrawing  himself."  But  at  present  the 
case-law  has  interpreted  the  law  differently  in  the 
different  Provinces. 

The  law  as  ] ,-,  Bengal,   as  early  as  182^      in   Nundrani  v. 

undertood  »     '  j  y    oy 

in  Bengal.  KasJiee  Pande  \ reported  in  3  Select  Reports 
p.  232)  the  question  was  put  to  the  Law  Officers 
of  the  Court  whether  it  was  lawful  under  the 
Mithila  law  for  one  of  several  undivided  co- 
parceners to  transfer  his  share  by  sale  or  gift,  and 
the  Pundits  referring  to  the  Mitakshara  (which  in 
this  respect  is  the  same  as  the  Mithila  law)  replied 
that  a  gift  even  to  the  extent  of  the  donor's  share 
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was  not  valid  and  that  before  partition  no  member 
had  any  property  to  sell  or  give  away.  The 
Court  acted  upon  this  answer. 

The  law  laid  down  in  the  above  case  was 
followed  in  1826  in  Sheo  Surrun  Misser  v.  ^^heo 
5^//^/ reported  in  4  Select  Reports  p.  158,  in 
1832  in  the  case  of  fivan  Lall  Sing  v.  Ram 
Govind  Sing  reported  in  5  Select  Reports  p.  163, 
in  1837  ^"  ^^*^  ^^^^  ^f  Sheo  Churn  v.  Jiunmun  Lai 
reported  in  6  Sel.  Rep.  p.  176,  in  1853  in  Mus- 
saniat  Roopna  v.  Ray  Reotee  Rnnieefn  reported 
in  S.  D.  A.  Rep.  Bengal  p.  344  add  in  1865 
\n  Cosserat  V.  Sndaburt  Persad  Sahoo  3  W.  R. 
210. 

In  Sadahart  Prasad  Sahu    v.  Foolbash    Koer    An  urdivid- 

(1869)     3     B.     L.     R.,     F.     B.      p.      31;       12    W.     R.      ner'sTnJer: 

F.  B.  I  a  Full  Bench  of  the  Calcutta  Hieh   Court    estinances- 

•  ,  .  f       ,  .     .       ,      =>  ,     tral  proper- 

upon  a  consideration  or  the  original  texts  and  tv  not  aiien- 
decided  cases,  came  to  the  conclusion  that  a  ^'^'®- 
member  of  a  joint  Hindu  family  governed  by 
the  Mitakshara  Law  had  no  authority  to  mort- 
gage his  undivided  share  in  a  portion  of  the 
ancestral  joint-family  property  in  order  to  raise 
money  on  his  own  account  and  not  for  the  benefit 
of  the  family.  It  was  brought  to  the  notice  of 
the  Court  that  the  law  in  the  N.-W.  Provinces 
was  to  the  same  effect,  but  that  it  was  different 
in  the  other  Presidencies.  The  Chief  justice  Sir 
Barnes  Peacock,  in  delivering  the  judgment  of  the 
Full  Court,  observed  : — "The  decisions  founded  on 
the  doctrine  of  the  schools  of  southern  India  and 
of  Bombay,  though  entitled  to  great  weight  are 
not  sufficient  to  justify  this  Court  in  a  case  gov- 
erned by  the  Mitakshara  Ipw  in  overruling  a  long 
series  of  decisions  expressly  founded  upon  that 
law."  And  again  "In  that  case  {Appovier  Rama 
Subba  Ayyaii)  their  Lordships  stated  that  they 
would  be  unwilling  to  reverse  anv  rule  of  properlv 
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which  had  been  long  and  consistently   acted  upon 
in  the   Courts  of    the  Presidency  ;    and    we    must 
I  think  be  guided  by    the    same    principle."     The 
Full    Bench    based  their   judgment    upon    Mitak. 
ch.   I,    sec.    I.    V.    30    which    has    been     already 
quoted.       Sir   Barnes     Peacock,     C.      J.,    added 
"According  to  the  law  of  England,  if  there  be  two 
joint  tenants,  a  severance  is   effected    by    one    of 
them  conveying  his  share  to  a  stranger,  as  well  as 
by  partition  ;   but  joint-tenants   under    the  English 
law  are  in  a  very  different  position  from    members 
of  a  joint  Hindu  family  under  the  Mitakshara  law; 
for  instance,  if  a  Hindu  family  consist  of   a  father 
and  three  sons,  any  one  of  the  sons  has  a  right  to 
compel  a  partition  of  the  joint   ancestral    property 
(Mit.  ch.  I  sec.  5,  V.  8) ;  but  upon  partition  during 
the  lifetime    of    the    father,    his  wives  are  entitled 
to  shares;  and  if  partition   is  made  after  the  death 
of   the   father,    his   widows    are  entitled  to  shares, 
and    daughters     are    entitled     to    participate; — 
(Mitakshara  ch.  VII).    If  partition  be  made  during 
the   lifetime  of   the   father,  and  another  brother  is 
afterwards  born,  that  brother  alone  will  be  entitled 
to  succeed  to  the  share  allotted  to  the  father  upon 
partition,  (Mitakshara  ch.  I,  sec.  6) ;  but   so  long 
as  the    family   remains  joint,    and   separation  has 
not  been  effected  either  by  partition  or    by   agree- 
ment, such  as  that  recognized  in    the    case   above 
cited    from    the   Privy    Council,   every  son  who  is 
born    becomes,    upon    his    birth,     entitled    to    an 
interest  in  the  undivided    ancestral   property.     In 
such    a    case,    neither    the   father    nor  any  of  the 
sons    can    at    any   particular    moment,    say    what 
share    he    will   be   entitled  to  when  partition  takes 
place. 

"The  shares  to  which  the  members  of  a  joint 
family  would  be  entitled  on  partition  are  constant- 
ly varying  by   births,   deaths,   marriages,  &c.,  and 
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the  principle  of  the  Mitakshara  Law  seems  to  be 
that,  no  sharer,  before  partition,  can,  without  tlie 
assent  of  all  the  co-sharers,  determine  the  joint 
character  of  the  property  by  conveying  away  his 
share.  If  he  could  do  so,  he  would  have  the 
power  by  his  own  will,  without  resorting  to  parti- 
tion, the  only  means  known  to  the  law  for  that 
purpose,  to  exclude  from  participation  in  the 
portion  conveyed  away  those  who  by  subsequent 
birth,  would  become  members  of  the  joint  family, 
and  entitled  to  shares  upon  partition." 

This  case  of  Sadabart's  was  appealed  to  the 
Privy  Council  {vide  Phoolbas  Koonwur  v.  Lalla 
Jogeshiir  Snlioy  [  1876]  I.  L.  R.,  i  Cal.  p.  226), 
L.  R.  3  I.  A.  7  ;  25  W.R.  285  but  Sir  James  Colvile 
in  delivering  the  judgment  said  (see  p.  248): 
"Their  Lordships  abstain  from  pronouncing  any 
opinion  upon  the  ejrave  question  of  Hindu  law 
involved  in  the  answer  of  the  Full  Bench  to  the 
second  point  (the  question  of  alienation  by  a 
single  undivided  member  of  his  individual  interest  ) 
referred  to  them,  a  question  which,  the  appeal 
coming  on  exparte,  could  not  be  fully  or  properly 
argued  before  them." 

In  Deendyal  Lai  v.    fug  deep   A^arain    Singh 

(1877)  I.  L.  R.,  3  Cal.  198  L.  R.  4  I.A.  247; 
and  C.  L.  R.  49.  (p.  208);  their  Lordships  are 
reported  to  have  said  "  They  do  not  think  it  neces- 
sary or  right  in  this  case  to  express  any  dissent 
from  the  ruling  of  the  High  Court  in  Sadabart's 
case  as  to  voluntary  alienations." 

In  Stiraj  Bun  si  Koer  v.  Sheo    Per  sad   Singh 

(1878)  I.  L.  R.,  5  Cal.  148;  4  C.  L.  R.,  226; 
L.  R.,  6  I.  A..  88,  Sir  J.  Colvile,  in  delivering  the 
judgment  of  the  Judicial  Committee,  said  :  "  There 
can  be  little  doubt  that  all  alienations,  whether 
voluntary  or  compulsory,  are  inconsistent  with 
the  strict  theory  of  a  joint   and    undivided    Hindu 
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family  ;  and  the  law  as  established  in  Madras  and 
Bombay  has  been  one  of  gradual  growth  founded 
upon  the  equity  which  a  purchaser  for  value  has, 
to  be  allowed  to  stand  in  his  vendor's  shoes,  and 
to  work  out  his  rights  by  means  of  a  partition. 
See  I  Strange  Hindu  Law,  first  Edition  p.  179 
and  App.,  Vol.  11,  pp.  277  and  282, 

"  In  Bengal,  however,  the  law  which  prevails 
in  other  Presidencies  as  regards  alienation  by 
private  deed  has  not  yet  been  adopted.  In  a 
leading  case  on  the  subject,  that  of  Sndabnrt 
Prasad  Saint  v.  Foolbash  Koer  (3  B.  L.  R.,  F,  B., 
31)  the  law  was  carefully  reviewed,  and  the  Court, 
refusing  to  follow  the  Madras  and  Bombay  deci- 
sions, held  that,  according  to  the  Mitakshara  law 
as  received  in  the  Presidency  of  Fort  William, 
one  coparcener  had  not  authority,  without  the 
consent  of  his  co-sharers,  to  mortgage  his  un- 
divided share  in  a  portion  of  the  joint  family  estate 
in  order  to  raise  money  on  his  own  account,  and 
not  for  the  benefit  of  the  family." 

The  ruling  in  Sadabart's  case,  thus  approved 
of  by  the  Privy  Council  in  Siiraj  Bunsi's  appeal 
has  been  the  leading  authority  in  Bengal  as 
regards  voluntary  alienations.  The  principle  of 
these  decisions  was  subsequently  again  acted 
upon  by  the  Privy  Council  in  1890  in  the  case  of 
Madho  Parshad  v.  Mekrban  Singh  ( 1890)  I.  L.  R., 
18  Cal.  157.  The  principle  is  that  no  single 
member,  in  an  undivided  family,  governed  by  the 
Mitakshara,  can  mortgage  or  voluntarily  sell  his 
interest  in  the  family  property  for  his  own  pur- 
poses and  not  for  the  benefit  of  the  family. 
Same  in  the  In  the  North-Western  Provinces  the  law  is  the 

same  as  in  Bengal  in  reference  to  alienations  of  a 
coparcener's  interest.  The  earliest  case  on  the 
point  is  Jey  Narain  Singh  v.  Roshun  Singk^ 
S.D.A.,    N.-W.   P.,   Vol.  I.   (i860)  p.  162.     The 
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princi[)lc  laid  ilown  in  lliis  case  was  adopted  in 
1S64  in  Bvjtuitli  Siiii^h  v.  Jxanicslitir  Dyal  S.  1). 
A.,  N.-W'P.  1864  Vol.  1.  p.  299.  In  Chamaili 
Knar  v.  Ram  Prasad  {\'6']C))  I.  L.  R.,  2  All.  267  a 
inajoiity  of  the  l^\ill  Bench  of  the  Allahabad  Ili^h 
Court,  upon  a  consideration  of  the  texts  of  Hindu 
law  and  all  the  earlier  decisions  on  the  point, 
adopted  the  principle  laid  down  by  the  Calcutta 
Court  in  Sadabart's  case.  Justice  Oldfield,  one 
of  the  Judges  in  the  Full  Bench  is  reported  to 
have  said  (on  p.  273)  :  "'I  have  not  been  able  to 
find  any  case  where  a  voluntary  sale  was  held 
valid  to  the  extent  of  the  seller's  own  interest." 

The  principle  laid  down  in  the  above  case  was 
followed  in  Rama  Nand  Singh  v.  Gohind  Singh 
(1883)  I.  L.  R.  5.  All.  384.  In  Balgobind  Das  v. 
Narain  Das  (1S93)  I.  L.  R.  15  All.  339  the 
Judicial  Committee  laid  down  that  in  the  United 
Provinces  an  undivided  member  in  a  Mitakshara 
family  could  not  mortgage  his  share.  The  law  of 
voluntary  alienations  in  Bengal  and  the  N.-W. 
Provinces  would  thus  prohibit  an  undivided  copar- 
cener provided  he  is  neither  the  father  nor  the 
grandfather  from  making  a  valid  alienation  of  his 
undivided  interest  in  order  to  raise  money  on  his 
own  account  and  not  for  the  benefit  of  the  family. 

In  Bombay  and    Madras  the   law   has  always    Bombly 
been  otherwise.  There  a  mortgage  as  well  as  a  sale    and  Madras 
for   value  of  the   interest   of  one  undivided  mem-    Til""^®  "' 
bar  has  always  been  held  to  be  valid.     The  Bom- 
bay cases  which  may  be   referred   to    on  the  point 
are  Daniodhar  VHhal  Kliare  v.  Daniodhar    Hari 
Soman  (1864)  1   Bom.  H.  C.  R.    182  ;  Pandurang 
Anandrav  v.  Bhaskar  Shadashiv  (1874)  11   Bom. 
H.C.  Rep.  72  ;  Udaram  Sitaram  v.  Rann  Pandnji 
(1S75)  II  Bom.  H.  C.  R.  76;    Basndev    Bhiit    v. 
Venkatcsh    Sanhhav  (1S73)    10   Bom.  H.  C.  Rep. 
139  and  Fakirapa  v.  Chauapa  ibid.  162. 


cies. 
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All  these  cases  were  referred  tu  by  the  Privy 
Council  in  Hiirja  Bansi  Koer  v.  Shco  Persad 
Singh  I.  L,  R.  5,  Cal.  148  as  establishing  the 
uniform  practice  followed  in  Bombay.  In  Vasudev 
BJiat  V.  Venkates/i,  ll^estroop,  C.J.,  is  reported  to 
have  said  :  "On  the  principle  of  Stare  decisis,  which 
induced  Sir  Barnes  Peacock  and  his  colleagues 
strictly  to  adhere  to  the  anti-alienation  doctrine  of 
the  Mitakshara  in  the  Provinces  subject  to  their 
jurisdiction  where  the  authority  of  that  treatise 
prevails,  we  at  this  side  of  India  find  ourselves 
compelled  to  depart  from  that  doctrine,  so  far  as  it 
denies  the  right  of  a  Hindu  parcener,  for  valuable 
consideration,  to  sell,  incumber,  or  otherwise  alien 
his  share  in  undivided  family  property... Were  we 
to  hold  otherwise  we  should  undermine  many 
titles,  which  rest  upon  the  course  of  decision,  that, 
for  a  long  period  of  time,  the  Courts  at  this  side 
of  India  have  steadily  taken.  Stability  of  decision 
is,  in  our  estimation,  of  far  greater  importance 
then  a  deviation  from  the  special  doctrine  of  the 
Mitakshara  upon  the  right  of  alienation." 
Law  as  to  ^^^e    case    of    Rans^ayana    Shrinivasappa    v. 

mortgage  in  c>    .^  i  i 

Bombay.  Gaiiapahhatta  (1891),  I.  L.  R.  15,  Bom.,  673  was 
one  of  mortgage  by  a  coparcener  and  the  mort' 
gage  being  good  when  made^  was  held  good  in  reS' 
pect  of  the  coparcener's  interest  after  his  death. 

The  Madras  cases  which  may  be  referred  to 
as  establishing  the  practice  of  one  undivided 
coparcener  validly  alienating  by  mortgage  or 
conveyance  his  interest  in  joint  ancestral  pro- 
perty are  Virasvaini  Gramini  v.  Ayynsimmi 
Gramhii  (1863)  1  Mad.  H.  C,  R.  471  ;  Peddn- 
muthulaty  v.  fimma  Reddy  (1864)  2  Mad.  H, 
C.  R.  270  ;  Palauivelappa  Kawidan  v.  Mannar  a 
Nathan  (1865)  2  Mad.  H.  C.  R.  416;  /. 
Rayacharin  v.  /.  V.  Venkataranianiah  (1868) 
4  Mad.  H.  C.  R.  60.     The  case  in  i  Mad.    H.    C. 
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Reports    is    considered    the    leading    case  on  the 
point  in  Madras. 

As  to  gifts  the  Madras  Court  at  one  time  held  As  to  gifts, 
that  they  were  valid  even  in  respect  of  an  un- 
divided coparcener's  interest  (see  the  case  of 
VeiicatapatJiy  \,  Liichniee  6  Mad.  Jurist  p.  215.) 
Probably  this  was  the  case  which  Sir  "James 
Colvile  had  in  view  when  his  Lordship  in  Surja 
Bunsi's  case  said  :  "  The  Madras  Courts  seem  to 
have  gone  so  far  as  to  recognize  an  alienation  by 
gift."  But  later  decisions  show  that  a  gift  by  a 
coparcener  of  his  undivided  interest  in  coparcenary 
property  will  be  held  invalid,  see  Baba  v.  Timimi 
(1883)  I.  L.  R.  7  Mad.  357  where  the  court  over- 
ruled the  earlier  decision  on  the  principle  that  the 
equity  to  enforce  a  partition  which  exists  in  favor 
of  a  purchasor  for  value  cannot  arise  in  favor  of 
a  donee  ;  see  also  Poiinusann  v.  That  ha  (1886) 
I.  L.  R.  9  Mad.  273;  Ramanna  v.  Veiikata 
(1888)  I.  L.  R.  II  Mad.  246,  and  Virayya  v. 
HaiiiDiianta  (1890)  I.  L.  R.  14  Madras  459. 

In  Vitla  Biitten  v.  Yamoiajuina  (1874)  8  Mad.  As  to  de- 
ll.C.  Rep.  p.  6,  it  was  held  that  a  devise  by  an  un- 
divided coparcener  of  his  interest  was  invalid,  on 
the  ground  that  at  the  moment  of  death  the  right 
of  survivorsliip  is  in  conflict  with  the  right  by 
devise  and  that  then  the  title  by  survivorship 
being  the  prior  title  takes  precedence  to  that  by 
devise.  This  judgment  was  approved  by  the 
Privy  Council  in  Lakshnian  Dada  Naih  v.  Ram- 
chandra  Dada  Naih  (1880)  I.  L.  R.  5  Bom.  48  ; 
L.  R.  7  I.  A.  181,  7  C.  L.  R.  320.  See  also 
RatJinain  v.  SivasKbraniaiiia  (1S92)  I.  L.  R.,  16 
Mad.  353. 

In  Bombay  the  law  as  to  gifts  and  devises  is 
the  same  as  in  Madras.  Vide  Vraiidavaiidas 
Ra)}idas  V.  Yaiiiuiiabai  12  Bom.  H.  C.  Rep. 
229  referred  to  by  the  P.  C.  in  Suraj  Bunsi's  case. 
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Law  of 
compulsory 
sale  of  an 
undivided 
coparce- 
ner's inter- 
est every- 
where the 
same. 


See  also  LaksJnnishaiihaj'  v.  VaijnatJi  (1881) 
I.  L.  R  6.  Bom.  24. 

But  though  the  law  as  to  voluntary  alienation 
of  coparcenary  interest  by  a  single  member  is 
not  the  same  in  all  the  Provinces,  that  as  to  com- 
pulsory alienation  has  always  bten  the  same  mz.^ 
that  the  undivided  interest  of  a  member  may  be 
attached  and  sold  in  execution  of  decree.  Indeed 
Sir  Barnes  Peacock,  C.  J.,  in  delivering  the 
Judgment  of  the  Full  Court  in  Sadabart 
Prasad's  case  referring  to  the  question  as  to 
whether  an  undivided  interest  of  a  coparcener 
could  be  seized  and  sold  in  execution  of  decree, 
said  :  "  It  is  unnecessary  for  us  to  decide 
whether,  under  a  decree  against  Bhugwan,  in  his 
lifetime,  his  share  of  the  property  might  have 
been  seized,  for  that  case  has  not  arisen.  Ac- 
cording to  a  decision  in  Stokes'  Reports,  it  might 
have  been  seized." 

In  Deendyal  Lai  v.  Jug  deep  Nar  am  Singh 
(1877)  !•  L.  R.  3  Cal.  198;  L.  R.  4,  I.  A.  247; 
I  C.  L.  R.  49,  which  is  the  leading  case  on  the 
subject  of  sales  of  the  interest  of  an  undivided 
coparcener  in  execution  of  decree,  Sir  James 
Colvile,  after  expressing  his  opinion  as  to  volun- 
tary sales  observed  :  "  But  however  nice  the 
distinction  between  the  rights  of  a  purchaser 
under  a  voluntary  conveyance  and  those  of  a  pur- 
chaser under  an  execution  sale  may  be,  it  is  clear 
that  a  distinction  may,  and  in  some  cases  does, 
exist  between  them.  It  is  sufficient  to  instance  the 
seizure  and  sale  of  a  share  in  a  trading  partner- 
ship at  the  suit  of  a  separate  creditor  of  one  of 
the  partners.  The  partner  could  not  himself  have 
sold  his  share  so  as  to  introduce  a  stranger  into 
the  firm  without  the  consent  of  his  co-partners, 
but  tlie  purchaser  at  the  execution  sale  acquires 
the    interest   sold,    with    the    right    to     have     the 
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partnerslilp  accounts  taken  in   order   to    ascertain 
and  realize  its  value. 

"  It  seems  to  their  Lordships  that  the  same 
principle  may  and  ought  to  be  applied  to  shares 
in  a  joint  and  undivided  Hindu  estate  ;  and  that 
it  may  be  so  applied  without  unduly  interfering 
with  the  particular  stains  and  rights  of  the  copar- 
ceners in  such  an  estate,  if  the  right  of  the  pur- 
chaser at  the  execution  sale  be  limited  to  that  of 
compelling  the  partition  which  his  debtor  might 
have  compelled,  had  he  been  so  minded,  before 
the  alienation  of  his  share  took  place."  Their 
Lordships  added  that  on  this  point  they  saw  no 
distinction  between  a  sale  in  execution  of  a  simple 
money  decree  and  a  sale  in  execution  of  a 
mortgage  decree. 

In  Sura  J  Biiiisi  Koer  v.  Sheo  Per  sad  Sing 
(1878)  I.  L.  R.  5  Cal.  148,  see  p.  167  their  Lord- 
ships referring  to  the  question  of  execution  sales 
of  the  undivided  interest  of  single  members  said 
— "  That  question  must  now  be  taken  to  have 
been  set  at  rest  by  the  recent  decision  of  this 
tribunal  in  Deendyal  Lai  v.  fngdcep  Narain  Sing, 
by  which  the  law  has  so  far  been  assimilated  to 
that  prevailing  in  Madras  and  Bombay,  that  it 
has  been  ruled  that  the  purchaser  of  undivided 
property  at  an  execution  sale  dnring  the  life  of 
tJie  debtor  for  his  separate  debt,  does  acquire  his 
share  in  such  property  with  the  power  of  ascer- 
taining and  realizing  it  by  a  partition." 

The  purchaser  of  the  rights  of  an  individual  Right  of 
member  must  sue  for  partition  of  the  whole  family-  fopa^mon. 
property  making  all  the  parties  interested,  parties 
to  the  suit.  This  is  the  safer  course  :  for,  the  law 
is  not  the  same  in  all  the  provinces.  In  Bombay 
and  Allahabad  a  purchaser  of  a  share  of  one  of 
several  coparceners  in  a  portion  of  the  copar- 
cenary property  can  bring  a   suit    for    partition  of 

1^ 
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that  portion  only,  though  any  coparcener  may  in 
such  suit  apply  that  his  share  in  the  whole  of  the 
coparcenary  property  be  ascertained  and  parti- 
tioned. See  Miirarrao  v.  Sitaram  (1898)  l.L.  R. 
2360111.  184;  Shivniurteppa  v.  Virappn  (1899) 
I.  L.  R.  24  Bom.  128  ;  Ravi  Mohon  Lai  v.  Mid 
Chaud{\qo^)  I.  L.  R.  28  All.  39. 

In  Madras  and  Calcutta  the  purchaser  is  re- 
quired to  bring  a  suit  for  general  partition 
Venkatarama  v.  Meera  Lahai  11889)  I  L.  R.  13 
Mad.  275  ;  Pnlani  Konan  v.  Masalionan  (1896) 
I.L.R.  20  Mad.  243  ;  Hasmat  Rai  v.  Sunder  Das 
(1885)  I.L.R.  u    Cal.  396. 

See  also  Pandurang  Anandrav  v.  Bhaskar 
Shadashiv  (1874)  ^^  Bom.  H.  C.  Rep.  72;  and 
Krisfavya  v.  Narasimhain  (1899)  I.  L.  R.  23 
Mad.  608. 

In  this  connection  it  may  be  mentioned  that 
though  a  purchaser  of  the  interest  of  an  undivided 
coparcener  in  a  specific  property  cannot  seek  a 
partition  of  that  property  only,  but  must  seek 
partition  of  the  entire  family  property,  there 
would  be  nothing  to  prevent  the  coparceners  i.e. 
the  others  of  them  from  accepting  the  transfer 
as  valid  and  seeking  a  partition  with  the  pur- 
chaser of  the  only  property  in  which  such 
purchaser  is  entitled.  Venhatachella  Pillay  v. 
Chinnaiya  Miidaliar  (1869)  5  Mad.  H.C.R.  166; 
Chinna  Sanyasi  Razu  v.  Suriya  Razii  (1882) 
l.L  R.  5  Mad.  196;  and  Siibravianya  Chettyar  \. 
Padmanablia  CJiettyar{i^g6)  l.L  R,  19  Mad.  267. 
What  IS  the  Another   question     that    frequently    arises    is, 

time  which      what    is   the    point    of    time  in  reference  to  which 
determines      \\^q  division   is   to    be    made,  whether  the  state  of 

ihe  share  1        r        -i  11  r     ^  1  1 

of  the  the  lamily  at  the  date    of  the   purchase  or  that  at 

purchaser.       {{^^^  (j^j^  Qf  actual  partition  is    to  be  considered  in 

effecting     the     partition.       The     authorities    are 

unanimous     in     holding    that   the     state    of    the 
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family  at  the  actual  separation  is  to  determine  the 
shares.  Set  /^a//oasa/jii  v.  Krislinayyan  (1890) 
I.L.R.  14  IMad.  408  and  the  cases  therein  cited, 
also,  llardi  Naraiii  Salitt  v.  Ruder  Per/cask 
Misscr  (1883)  I.L.R.  10,  Cal.  626;  L.R.  11, 
1.  A.  26.  Gnrlhiga[>a  Sahi'irapa  Gidicir  v. 
Xaiidiipd  Clianhasapa  Solapiir'i  (1896)  I.L.R. 
21   Bombay  797. 

In  this  connection  1  oui^ht  to  state   that    when    Executios 
in    execution   of  decree    for    debt    the    mterest  of    has  not  to 
the    father   in    a    coparcenary    is    sold    it    is    not    show  neces- 
necessary   for  the  purchaser  in  the    first    mstance    quiryasto 
to    prove    that    he    made    any    enquiry    as  to  the    necessity, 
purpose  for  which  the  money  decreed   was    spent. 
Thus    in    Bhaghut    Pcrskad  Singh  v.  Girja  Koer 
(1888)    I.L.R.    15    Cal.  717  ;   L.R.  15  LA.  99  Sir 
Uarner    Peacock    in   delivering    the    judgment  of 
the    P.  C.  said  : — "It  appears,  therefore,  from  the 
decisions  that  in  case  like  the  present... it  is  neces- 
sary   for    the    sons    to    prove    that    the  debt  was 
was    contracted    for  an  immoral  purpose  and  it  is 
not    necessary   for  the  creditor  to  show  that  there 
was  a  proper  enquiry  or  to  prove  that   the    money 
was  borrowed  in  case    of  necessity."      But   if    the 
sons    prove   that    the   debt    was  immoral  and  the 
purchaser  knew  that  it  was  so,  the  sale   would    be 
invalid. 

(2)      I  shall  now  consider    the    circumstances    when  is  a 
in    which    an     entire    coparcenary    property  may    tire  pro- 
be validly  conveyed.  perty  valid. 

It  goes  without  saying  that  the  whole  body 
of  coparceners  can  jointly  convey  a  valid 
title  to  any  entire  coparcenary  property  or  to 
any  smaller  portion  of  the  same  by  gift,  mort- 
gage or  sale.  In  such  cases  the  purchaser,  mort- 
gagee or  donee  need  not  make  any  enquiry  as 
to  the  existence  of  legal  necessity,  and  the  trans- 
fer   would    hold    i^ood    for   whatever    purposes    il 
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may  be  made.      The  afteiborn  coparceners    would 

not    be    competent  to  question  llie  validity  of  tiie 

transfer. 
When  some  jf   ^luv    of  the    members  be  minor,  he  may  be 

areVninors.     represented     by    the     managing    member    of  the 

family,   and   in    that   case    the  alienation  must  be 

for  the  benefit  of  the  minor. 
Growih  of  Ij-,    ^\^q    earliest    times,   of   which  we  have  any 

power  of  ,  f  r  1  •      1  1  A 

alienation.  record,  transter  or  any  kind  was  unknown.  As 
time  advanced,  the  first  concession  made  to  an 
owner  of  property  to  exercise  his  power  of  trans- 
fer was  by  declaring  him  competent  to  make  gifts 
to  pious  Brahmins  for  pious  purposes,  and  the 
practice  of  transferring  property  by  sale  gradually 
grew  up  in  more  recent  times.  Wills  are  unknown 
to  the  Hindu  law,  and  it  is  only  in  modern  times 
that  following  the  practice  of  Western  nations, 
Hindus  have  commenced  to  execute  wills.  The 
law  with  regard  to  wills  is  mainly  the  Hindu  law 
of  gifts.  Mortgages  have  been  known  to  the 
Hindus  from  the  ancient  times.  So  the  various 
kinds  of  transfer  contemplated  by  our  early  law- 
givers are  sales,  gifts  and  mortgages,  and  we  find 
that  all  of  them  are  provided  for  in  Mitak.  ch.  1, 
sec.  \,  para.  28,  which  forms  the  groundwork  of 
all  the  law  on  the  subject. 

Vijnaneswara  explains  this  para,  in  these 
words  : — "While  the  sons  and  grandsons  are 
minors  and  incapable  of  giving  their  consent 
to  a  gift  and  the  like  ;  or  while  brothers  are 
so  and  continue  unseparated,  even  one  person, 
who  is  capable,  may  conclude  a  gift,  hypothe- 
cation or  sale  of  immovable  properly,  if  a 
calamity  affecting  the  whole  family  require  it 
or  the  support  of  the  family  render  it  neces- 
sary or  indispensable  duties,  such  as,  the  obse- 
quies of  the  father  or  the  like,  make  it  unavoid- 
able."    This     commentary     contemplates      both 


CHAP.    III.]  JOINT    PROPEKTY.  II7 

classes  of  families;  tliose  in  which  llie  father  is 
the  managing  member,  as  well  as  those  in  which 
an  elder  brother  or  any  other  coparcener  is  the 
manager.  Th(^  force  of  the  word  "  even  "  in 
*'  even  one  person  "  is  clearly  to  counteract  the 
earlier  injunction  in  para.  27  tliat  the  sale,  gift  or 
mortgage  should  be  made  by  the  father  upon 
convening  all  the  sons. 

The  purposes  for  w^hich  the  entire  copar-  "-egai  ne- 
cenary  interest  may  be  transferred  are  technically 
termed  "  legal  necessity."  To  us  in  modern 
times,  though  sales  and  mortgages  seem  neces- 
sary in  the  management  of  the  family  affairs, 
gifts  appear  as  incapable  of  being  turned  into  any 
useful  purpose.  But  as  to  gifts  of  land,  the 
Brahma  Vaivarta  Purana  says  "  Both  he  who 
accepts  lands  and  he  who  gives  it  are  performers 
of  a  holy  deed  and  shall  go  to  a  region  of  bliss." 
See  Raghunath  Prasad  v.  Gobind  Prasad  (1885) 
I.  L.  R.  8,  All.  76. 

We  have  seen  that,  confining   ourselves  to  the    C'rcum. 
texts  (and  they  are  paras.  28  and  29,  sec.  I,  ch.    1    which  one 
of  the  Mitak.)  the  only  contingency  in  which    one    coparcener 

'  -'  o         ^  can  ahenate 

person  can  alienate  coparcenary  property    belong-    famiiy-pro- 
ing    to    himself    and    others    is,    where    the  other    P^''*y 
coparceners  are  minors  and  therefore  "incapable  of 
giving    their    consent  to  a  gift  and  the  like."     As    ^he" co- 
regards  adult  members  the  texts  suggest  that  they    parceners 
must  either  join   in    the    alienation    or    give    their    ^''^  minors, 
consent  to  it.  Now^,  consent  may  be  given  either  by 
express  words  or  by  implication.     Thus, when   the 
adult  menU:)ers  of  a  family  constitute  one  of  them-    rreTdSfs^ 
selves  as  manager  to  transact  the  family  affairs,  it 
is  only  natural  and  reasonable  to  infer  the  consent 
of    them    all    to  whatever    the   managing  member 
does.      In  such  circumstances  the  liability    of   the 
adults  would  be  more    complete    than  that  of  the 
minor  members.     For,    whereas    a    minor   cannot 
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be  bound  by  a  managing  member's  acts  unless 
done  with  the  object  of  benefiting  such  minor,  or, 
a  number  of  persons  of  whom  the  minor  is  one, 
an  adult  member  would  be  bound  by  such  acts 
unless  they  were  done  in  excess  of  the  powers 
conferred,  expressly  or  impliedly,  on  the  manag- 
ing member.  If  the  acts  are  for  the  benefit  of 
an  adult  his  consent  would  be  implied.  But  in 
other  cases  too,  where  his  consent  can  reasonably 
be  implied^  he  would  be  bound.  Thus  in  Miller 
V.  Runga  Nath  Moulick  (1885)  I.  L.  R.  12,  Cal. 
389,  Justice  Mitter  after  considering  various 
Implied  cases  said  :      "  The    result    of    these  cases,  in  our 

aduU^copar-    opinio",  is  that  an  alienation,  made  by    a    manag- 
ceners.  ing  member  of   a   joint    family,  cannot  be  binding 

upon  his  adult  co-sharers  unless  it  is  sihewn  that  it 
was  made  with  their  consent,  either  expressed  or 
implied.  In  cases  of  implied  consent,  it  is  not 
necessary  to  prove  its  existence  with  reference  to 
a  particular  instance  of  alienation.  A  general 
consent  of  this  nature  may  be  deducible  in  cases 
of  urgent  necessity,  from  the  very  fact  of  the 
manager  being  entrusted  with  the  management 
of  the  family  estate  by  the  other  members  of  the 
family.  The  latter,  in  entrusting  the  manage- 
ment of  the  family  affairs  to  the  hands  of  the 
manager  must  be  presumed  to  have  delegated  to 
the  said  manager  the  power  of  pledging  the 
family  credit  or  estate,  where  it  is  impossible  or 
extremely  inconvenient  for  the  purpose  of  an 
efficient  management  of  the  estate  to  consult 
them,  and  obtain  their  consent  before  pledging 
such  credit  or  estate."  It  may  be  said  that  this 
w^as  a  case  under  the  Dayabhaga  law^  according 
to  which  the  members  of  a  joint  family  have  their 
shares  defined  even  before  partition,  and  under 
which  the  principles  of  survivorship  have  no  place 
except  in  the  case    of    some  female  heirs.     But  if 
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the  principles  I  have  above  enunciated  apply  to 
a  r)ayabhaga  family,  a  fortiori  they  apply  to  a 
Mitakshara  family.  In  ChJwtiram  v.  Narayandas 
(1887)  I.  L.  R.  II,  Rom.  605,  Sari^ent,  C.  J., 
after  considering  the  above  observations  of 
Justice  Mitter  in  Miller  v.  Riiuga  Nath  1.  L.  R. 
12,  Cal.  389,  and  the  remarks  of  the  same  learned 
judge  in  Upooroop  Teivary  v  Lalla  Bandhjee 
Suliay  (1881)  I.  L  R.,  6  Cal.  p.  749;  8  C.  L.  R., 
192  said  :  "  This  leaves  the  question  to 
depend  mainly  upon  the  urgency  of  the  necessitv 
and  the  inconvenience  in  obtaining  the  consent 
of  the  adult  members";  and  again,  "These 
authorities  show  that  no  hard  and  fast  rule  can 
be  laid  down,  but  that  in  each  case  the  con- 
clusion as  to  consent  of  the  adult  member  must 
depend  upon  its  own  special  circumstances." 

Let  us  now  consider  some  cases    of    necessitv    "-^s^'  . 

y      necessity. 

which  under  the  law  would  authorize  the  managing 
member  to  alienate  ancestral  immovable  property. 

The  commentaries  provide  that  a  sale  of  an-  Saietoaven 
cestral  property  may  be  effected  to  avert  a  cala-  *^^  ^'^''^" 
mity  affecting  the  whole  family.  Suppose,  a  father, 
on  account  of  a  debt  which  is  not  legallv  payable 
by  the  sons,  and  which  therefore  cannot  be  re- 
ahzed  from  the  ancestral  property,  is  in  the  immi- 
nent danger  of  being  taken  to  jail.  The  incar- 
ceration of  the  father  would  be  a  calamity  affect- 
ing the  whole  family,  and  I  think  a  sale  of  ances- 
tral property  to  prevent  the  calamity  would  be 
allowable  in  the  special  circumstances  of  the 
case.  See  Dnleep  Singh  v.  Sreekishoon  Pandey 
(1872)  4  N.-W.  S3. 

Similarly    it    is    the    indispensable    dutv    of  a    io  provide 

f    .,  .  ■'  -J  •.     Li         L    •  1  r        .   .         husband  for 

lather    to    provide    a    suitable    bridegroom  for  his    a  daughter 
daughter,  and  after  the  father's  death  the  duty  de-    °'"  ^'^^'''"• 
volves  upon  the  brothers.      Now  the  expenses  of  a 
marriage  in  these  days  are  proverbially    enormous 
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and  sales  of  ancestral  property  are  generally 
made  to  meet  such  expenses.  Such  sales  would 
be  justifiable  on  the  ground  of  necessity.  See 
Preaj  Nuram  v.  Ajodhyapurshad\\^\^^  7  Bengal 
Select  Reports  513  (  2nd  Edition^  602  ;  Lalla 
Giinput  Lallv.  Tooriin  Kooimmr  i^xZ'iV  16W.R,  52. 
Obsequies  Obsequies  of  the  father  and  of  the  grandfather 

of  father.  must  be  performed  on  a  scale  suitable  to  the  posi- 
tion of  the  sons  and  grandsons,  and  for  the  defray- 
ing of  such  expenses,  the  law  authorizes  a  single 
member  to  sell  a  portion  of  ancestral  property 
during  the  minority  of  the  other  coparceners. 
See  Gunpiit  Lall  v.  Toorim  Koomvar  (1871)  16 
W.  R.  52  ;  Nathiiram  v.  Skoma  Ckhagan  (1890) 
I.L.R.  14  Bom.  562. 
Mainte-  A    Sale    of    ancestral    property    may    also     be 

fa^m"y°*^  needed  for  the  maintenance  of  the  family.  In 
several  families,  their  incomes  from  all  sources  are 
just  sufficient  to  enable  them  to  live  from  hand  to 
mouth  in  ordinary  years.  In  years  of  famine, 
therefore,  when  the  prices  of  food-grains  rise  con- 
siderably high,  the  managing  members  are  obliged 
to  sell  portions  of  ancestral  property  to  defray 
the  expenses  of  maintenance.  See  Makundi  v. 
Sarabsiikk  (1884)  I.L.R.  6  All.  417  i42i),  Bishn^n- 
buy  Nnik  v.  Siidasheeb  Mohapntter  (1864)  i 
W.R.  96. 
Preserva-  Then  again,  expenses  have  to  the  incurred  for 

properties,  the  preservation  of  properties.  Thus  a  portion  of 
ancestral  property  may  have  to  be  sold  in  order 
to  meet  the  expenses  of  repairing  a  dilapidated 
building  which  yields  a  large  income.  So  also, 
as  you  know,  Government  revenue  has  to  be  paid 
for  certain  kinds  of  properly,  and  unless  it  is 
punctually  paid  the  properties  are  brought  under 
the  hammer.  A  family  possessed  of  such  revenue- 
paying  properties  may  find  it  necessary  in  its 
own  interest  to  part  with  a  portion  of  its  ancestral 
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property  in  order  to  protect  from  sale  its  revenue- 
'paying  properties.  (See  Mahcshpertap  Swgh  v. 
Ramcfhuryeed  Chowhee  (1857)  (^^'-  Reports 
N.-W.  P.,  173  ;  I  Ratt.  Rep.  239)  Gooroopersad 
Jeera  v.  Madan  MoJian  .V^^r  (1856)  Ben^.  S.D.A, 
Rep.  page  980  ;  Bishainhur  Naik  v.  Sadasliib 
Mohnpattar  (1864)  i  W.R.  96.  As  to  the  debts 
of  an  ancestral  business  S^e  Sakrabhai  Natliubhai 
V.  Magnnlal  Mulchand  (1901)  I.L.R.  26  Bom. 
206. 

These  are  some  of  the  many  legal    necessities    Payment  of 
for  which  a  managing  member  may  justly  alienate    ^^^^  f^iiher 
any  portion  of  ancestral  property  by  mortgage   or    or  grand- 
sale.     But    by    far    the    largest    number    of  such     ^    ^^' 
necessities  owe  their  origin    to    those    precepts   of 
Hindu  law,  which  declare  the  payment  of  a  father's 
and  grandfather's  debts,  save  such  as    are    of    an 
immoral    nature,    to    be    a   pious  duty  of  his  sons 
and  grandsons. 

At  one  time  it  was  a  question,  whether  the 
obligation  of  the  sons  and  grandsons  existed  while 
the  father  or  grandfather  was  alive,  but  now  it  is 
settled  that  even  when  the  father  or  grandfather 
is  alive,  it  is  the  pious  duty  of  the  sons  and  grand- 
sons to  pay  the  debts.  The  result  is  that  for  the 
father's  debts,  the  father,  sons  and  grandsons — all 
the  coparceners — are  liable  and  the  family-property 
consequently  may  be  used  to  meet  these  debts. 

As    by    far    the   largest  number  of  alienations    T^^*s  pro- 

r  -^1  I  .     .        I        •       .-c    J     viding  for 

of  ancestral  property    are   sought    to    be  justitied    payment  of 
on    the    ground    of    the  sons'  liability  to  pay  their    debts 

_,,,,,  I  'ir  1*  •  generally. 

father  s  debts,  let  us  at  the  risk  of  a  digression 
pause  here  to  consider  the  texts  and  case-law  on 
the  subject. 

Vishnu  VI,  "27.   If  he  who  contracted  the  debt    Vishnu, 
should  die  or  become  a  religious  ascetic  or  remain 
abroad  for  20  years,  that  debt  shall  be  discharged 
by  the  sons  or  grandsons. 

16 
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"  28.  But  not  by  remoter  descendants  against 
their  will. 

"  29.  He  who  takes  the  assets  of  a  man, 
having  or  not  having  such  issue,  must  pay  the 
sum  due  by  him. 

"  33.  Nor  (should)  a  father  (  be  compelled  ) 
to  pay  the  debt  of  his  son. 

"  39.     And  so  must  he   ( the  householder)  pay 
that    debt    which    was    contracted  by  any  person 
for  the  behoof  of  the  family." 
Narada.  Narada    I,    "2.     The    father    being  dead  it  is 

incumbent  on  the  sons  to  pay  his  debt,  each 
according  to  his  share  of  the  inheritance  in  case 
they  are  divided  in  interests,  or  if  they  are  not 
divided  in  interests  the  debt  must  be  discharged 
by  that  son  who  becomes  manager  of  the  family 
estate. 

"3.  That  debt  which  has  been  contracted 
by  an  undivided  paternal  uncle,  brother  or  mother, 
for  the  benefit  of  the  household  must  be  dis- 
charged wholly  by  the  heirs. 

"4.  If  a  debt  has  been  legitimately  inherited 
by  the  sons  and  left  unpaid  by  them,  such  debt 
of  the  grandfather  must  be  discharged  by  his 
grandsons.  The  liability  for  it  does  not  include 
the  fourth  in  descent. 

"  5.  Fathers  wish  to  have  sons  on  their  own 
account  thinking  in  their  minds  he  will  release  me 
from  all  obligations  towards  superior  and  inferior 
being." 

"10.  A  father  must  not  pay  the  debt  of  his 
son  but  a  son  must  pay  a  debt  contracted  by  his 
father  excepting  those  debts  which  have  been 
contracted  from  love,  anger,  for  spirituous  liquor, 
games  or  bailments. 

"11.  Such  debts  of  a  son  as  have  been 
contracted  by  him  by  his  father's  order  or 
for  'the     maintenance     of     the    family    or    in    a 
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precarious      situation    must     be     paid     by     the 
father. 

**  1  5.  Every  single  coparcener  is  liable  for  the 
debts  contracted  by  another  coparcener  if  they 
were  contracted  while  the  coparceners  were  alive 
and  unseparated.  But  after  their  death  the  son 
of  one  is  not  bound  to  pay  the  debt  of  another." 

Brihaspati  XI,  "  47.  A  loan  shall  be  restored  Brihaspati. 
on  demand  if  no  time  has  been  fixed  for  its  res- 
toration, or  on  the  expiration  of  the  time  (if  a 
definite  period  has  been  fixed):  or  when  interest 
ceases  on  becoming  equal  to  the  principal,  if 
the  father  is  no  longer  alive  the  debt  must  be 
paid  by  his  sons. 

"  48.  The  father's  debt  must  be  paid  first  of 
all,  and  after  that  a  man's  own  debt ;  but  a  debt 
contracted  by  the  paternal  grandfather  must  al- 
ways be  paid  before  these  two  even. 

*'  49.  That  the  father's  debt  on  being  proved 
must  be  paid  by  the  sons  as  if  it  were  their  own  ; 
the  grandfather's  debt  must  be  paid  by  his  son's 
sons  without  interest ;  but  the  son  of  a  grandson 
need  not  pay  it  at  all. 

''50.  VVhen  a  debt  has  been  incurred  for  the 
benefit  of  the  household  by  an  uncle,  brother,  son, 
wife,  slave,  pupil  or  dependant  it  must  be  paid  by 
the  family. 

"51.  Sons  shall  not  be  made  to  pay  a  debt 
incurred  by  their  father  for  spirituous  liquor,  for 
losses  at  play,  for  idle  gifts,  for  promises  made 
under  the  influence  of  love  or  wrath  or  for  surety- 
ship nor  the  balance  of  a  fine  or  toll  (liquidated 
in  part  by  their  father).'' 

Mitakshara  Vyavaharadhyay    ch.  \  1,  sec.  Ill,    Yajnavalkya 
para.  5,  "That  the  debt  shall  be  paid  by    the   son 
and   the    grandson    will    be  expounded   hereafter. 
But  the  exceptions  are  declared    beforehand.     *  A 
son  is  not  bound  to  pay,  in  this  world,  his  father's 
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debts  if  they  are  incurred  for  the  spirituous  liquor 
or  for  gratification  of  lust  or  in  gambling,  nor  is 
he  bound  to  pay  any  unpaid  fines  or  tolls  ;  or  idle 
gifts.' " 

Para.  13.  "Again  the  author  resumes  the 
three  subjects  vis.,  what  debt  should  be  paid,  by 
whom  they  are  to  be  paid  and  when.  "  If  a  father 
has  gone  abroad  or  died  or  is  subdued  by  calamity, 
his  debt  shall  be  paid  by  his  sons  and  grandsons  ; 
on  their  denial  the  debt  must  be  proved  by  wit- 
nesses. 

14.  "If  the  father,  without  paying  a  debt 
which  is  due,  dies  or  goes  to  a  distant  country  or 
is  afflicted  with  an  incurable  disease,  &c.,  then 
his  debt  must  be  paid  by  his  son  and  grandson 
by  reason  of  their  sonship  and  grandsonship,  even 
if  no  assets  of  the  father  or  of  the  grandfather 
have  been  left."     "•••     ■=•■     * 

From  these  texts  it  was  at  one  time  inferred, 
that  so  long  as  the  father  was  alive,  he  was  bound 
to  pay  his  own  debts,  and  that  the  obligation  of 
the  son  to  pay  his  father's  debts  arose  upon  the 
death  of  the  father.  But  in  Muddiin  Thakoor  v. 
Kantoo  Lall  (1874)  22  W.  R.  56;  L.  R.  i  I.  A. 
321  ;  14  B.  L.  R.  187  their  Lordships  of  the  Privy 
Council  held  tiiat  ancestral  property  was  liable 
even  during  the  father's  lifetime. 

In  Laljee  Sahoy  v.  Fakeer  Chand  (1880)  I.L.R. 
6,  Cal.  p.  135;  7,  C.  L.  R.,  97,  Justice  Ponti- 
fex  observed :  "  No  doubt,  previously  to  the 
Privy  Council  judgment,  it  was  considered  that 
the  pious  duty  of  paying  the  father's  debts  did 
not  arise  until  after  his  decease.  This  resulted 
from  what  appears  to  have  been  considered  by 
the  Privy  Council  a  too  literal  interpretation  of 
the  texts  which  applied  to  the  subject,  and  which 
for  convenience'  sake,  may  be  referred  to  as  to  a 
great    extent    collected    in    ch.    V,  sec.  IV  of  the 
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Mayukha.  But  by  the  decisions  of  the  Privy 
Council  it  has  now  been  estabhshed,  "that  is  a 
pious  duty  of  the  son  to  pay  his  father's  debts 
out  of  the  ancestral  estate  even  in  the  father's 
hfethne."  To  the  same  effect  are  the  observa. 
tions  of  Justice  Pigot  in  Khalilul  Rahman  v. 
Gohind  Pershad  (1892)  I.  L.  R.  20,  Cal.  p.  328. 
That  learned  judge  observed  :  "  It  is  also  now 
established  that  a  decree  for  the  personal  debt  of 
the  father,  not  illegal  or  immoral,  may  be  enforced 
by  sale  in  execution  in  his  lifetime  of  the  entire 
joint  family  estate. — Miuaksln  Nayudu  v.  Imniudi 
Kanaka  (  L.  R.  16,  I.  A.  1  ;  I.  L.  R.  12.  Mad. 
142.  This  is  one  of  the  advances  lately  made 
on  the  older  law,  which  made  the  son's  shares 
liable  in  respect  of  the  pious  duty  to  pay 
lather's  the  debts,  after  his  natural  or  civil 
death." 

I  have  quoted  above  not  only  the  texts   which    ^^u*?^  ^^ 

I  •  f    f      1       >        1    1  1  1  debts  have 

bear  on  the   question    ot  lathers   debts,   but    also    to  be  paid 
texts  which    treat    of  debts    contracted    by    other    ^"^^j^^Y  ^^^ 
persons,  to    show    the    distinction  made    between    benefited 
them  by  our  holy  legislators.      Father's  debts  have    °''  "°^' 
to  be  paid  whether  the  family  is  benefited  by  them 
or  not,  but  the  case  is  otherwise    with    the    debts 
contracted  by  other    members  of  the  family.   It  is 
only  those  debts  which  the  father  incurs  for   spiri- 
tuous   liquor    &c.    that    the    son    is  not  bound  to 

pay. 

Let  us    now    examine    the     case-law    on    the 

subject. 

I       In    Hunoomanpevsaiid  Panday  v.   Munraj  whether 

Koonweree  {i%^6)  6    M.    I.    A.,    393;.  18    W.    R.  ^°"^^J7^ 

81  note,  Lord  Justice    Knight    Bruce    is    reported  pay  their 

to  have  said  :   "Though  an  estate  be  ancestral,    it  d^JbtV* 

may  be  charged  for    some    purposes    against    the  during  his 

heir,  for  the  father's  debt,  by  the  father,  as,  indeed,  "^^^''^^• 
the  case  above  cited  from  the   6th    volume  of  the 
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decisions  of  the  Sudder  Dewany  Adalut  N.  W.  P. 
incidentally  shows.  Unless  the  debt  was  of  such 
a  nature  that  it  was  not  the  duty  of  the  son  to  pay 
it,  the  discharge  of  it,  even  though  it  affected  an- 
cestral estate,  would  still  be  an  act  of  pious  duty 
in  the  son.  By  the  Hindu  law,  the  freedom  of  the 
son  from  fhe  obligation  to  discharge  the  father's 
debt,  has  respect  to  the  nature  of  the  debt  and 
not  to  the  nature  of  the  estate,  whether  ancestral 
or  acquired  by  the  creator  of  the  debt.'* 

2.  In  Junnuk  Kishore  Koonivar  v.  Roghoo 
Nundau  Sing,  Bengal  Sudder  Dewany  Adalut 
Reports  of  1861  it  is  said  (p.  222)  :  "  Freedom  on 
the  part  of  the  son,  so  far  as  regards  ancestral 
property  from  the  obligation  to  discharge  the 
father's  debts  under  Hindu  law,  can  be  success- 
fully pleaded  only  by  a  consideration  of  the  invalid 
nature  of  the  debts  incurred." 

3.  In  Mud  dun  Thakoor  v,  Kant  00  La  II  and 
in  Gridharee  Lall  v.  Kantoo  Lall  and  others 
(1874)  22  W.  R.,  56;  14  B.L.R.,  187;  L.R., 
I,  I. A.  321,  Sir  James  Colvile  quoted  with  appro- 
bation from  Hunoomanpersaud  Panday  v.  Mussu- 
mat  Bahooee  Munraj  Koonweree  (6  M.  J.  A.  393) 
and  said  :  "  That  is  an  authority  to  show  that 
ancestral  property,  which  descends  to  a  father 
under  the  Mitakshara  law,  is  not  exempted  from 
liability  to  pay  his  debts  because  a  son  is  born  to 
him.  It  would  be  a  pious  duty  on  the  part  of  the 
son  to  pay  his  father's  debts,  and  it  being  the 
pious  duty  of  the  son  to  pay  his  father's  debts,  the 
ancestral  property  in  which  the  son,  as  the  son  of 
his    father,    acquires   an  interest  by  birth,  is  liable 

ancesVr'af'"'  to  the  father's  debts." 

property  is  This  case  has  been  followed  by   a    long    series 

the  father's  of  cases.      Under  the  authorities,  the  whole  of   the 

debts  dur.  ancestral    properties  in  the  hands  of  the  sons  and 

iPfftime.  grandsons,  would  be  liable  for  such    debts.     Chief 


The  whole 
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Justice  Westropp  in  the  case  of  Udaram  Sitaram 
V.  Rami  Panduji  (1875)  11  Bom.  H.C.  Rep., 
76  is  reported  to  have  said  :  "  Subject  to  certain 
limited  exceptions,  as  for  instance,  debts  con- 
tracted for  immoral  or  illegal  purposes,  the  whole 
of  the  family  undivided  estate  would  be,  when  in 
the  hands  of  the  sons  or  i^randsons,  liable  to  the 
debts  of  the  father  and  grandfather.  Accordingly 
when  ancestral  property  has  passed  out  of  the 
family  either  under  a  conveyance  executed  by  the 
father  in  consideration  of  an  antecedent  debt,  or 
in  order  to  raise  money  to  pay  off  an  antecedent 
debt,  or  under  a  sale  in  execution  of  a  decree  for 
the  latter's  debt,  his  sons  by  reason  of  their  duty 
to  pay  their  father's  debts  cannot  recover  that 
property,  unless  they  show  that  the  debts  were  of 
a  kind  for  which  they  would  not  have  been  liable, 
and  that  the  purchasers  had  notice  to  that  effect  ; 
and  a  purchaser  at  an  execution  sale  being  a 
stranger  to  the  suit  without  such  notice  is  not 
bound  to  make  enquiry  beyond  what  appears  on 
the  surface  of  the  proceedings."  This  observa- 
tion of  the  Chief  Justice  was  quoted  with  approba 
tion  by  their  Lordships  of  the  Privy  Council  in 
Siiraj  Bun  si  Kocr  \.  Shco  Pcrsad  Singh  {iS'jS) 
1.  L:  R.  5,  Cal.  p.  148  (169) ;  L.  R.  6,  I.  A.,  88  ; 
4  C.L.R.,  226.  See  also  Siir/a  Prasad  w.  Golah- 
Chaiid  (1900)  I.L.R.  27  Cal.  762  where  a  mort- 
gage was  made  of  ancestral  property  by  the 
father  but  there  being  no  proof  that  the  mort- 
gage money  paid  off  any  antecedent  debt  or  that 
the  mortgagee  made  any  enquiry  as  to  necessity 
or  on  the  other  hand  that  the  money  raised  was 
defrayed  for  immoral  purposes,  the  court  refusing 
to  enforce  the  mortgage  thought  a  money  decree 
Juight  be  passed  if  the  suit  was  instituted  within 
6  years. 

The  result  is  that  a  valid  alienation    of   ances- 
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tral  property  may  be  effected  by  the  managing 
member  whenever  it  may  be  necessary  to  raise 
money  in  order  to  avert  a  calamity  affecting  the 
whole  family,  to  meet  the  expenses  of  mainten- 
ance, to  provide  suitable  bridegrooms  for 
daughters  or  sisters,  to  perform  shrnds,  to  pay 
ancestor's  debts  save  such  as  are  immoral,  &c.  &c. 
Coparcc-  \[  would  not  be  out  of  place  here    to    mention 

peHy "would    that  when  the    manager  contracts   a    debt    which 
be  liable         ,5  binding:  on  the  ioint  family    the    creditor  would 

but  not  the       ,  ,1  i-  r         •  -a  iU 

coparce-        have  the    option  ot  suing  either    the   manager    or 
nars  per-        the  wholc   family.     If   he    sues    the    manager    he 

sonally.  ,        •  -^  1        ,  •       ,      1  •  1 

can  obtain  a  personal  decree  against  him,  but 
if  he  sues  all  the  coparceners,  he  cannot 
get  a  personal  decree  against  the  coparceners 
but  may  re-cover  his  dues  from  the  family  property  : 
Clialamayya  v.  Varadayya  (1898)  I.  L.  R.  22 
Mad.  166  ;  Ran  jit  Sing  v.  Ainullya  Prasad 
Ghose  (1905),  9.  C.  W.  N.  923;  Cf.  IVaghela 
Rajsaiiji  V.  SheJih  Maslndin  (1887).  H  1-  A.  89 
1.  L.  R.  II  Bom.  551  ;  ludiir  Chunder  Singh  v. 
RadhakisJiore  GJwsc  (1892),  19  I.  A.  90;  I.  I..  R. 
19  Cal.  507  ;  MaJiarana  S/wi  kananiahinqji 
V.  Vadilal  Vakhatchand  {\Sg^)  I.  L.  R.  20  Bom. 
61  ;  Surendra  Nath  Sarkar  v.  Atnl  Chandra 
Rov  (1907),  I.  L.  R.  34  Cal.  892;  Bkaival 
Sahu  V.  Baij  Nath  Per  tab  Narain  Singh  (1907), 
12.  C.  W.  N.  256. 
Only  such  jii  (his  connection  it  should    be    observed  that 

be'aiienated  it  is  not  alwavs  easy  to  alienate  only  such  portion 
asisabso-  Qf  \\-^q  aucestral  property  as  \sjust  sufficient  for  a 
n"ecessary.  necessity.  Accordingly  in  Luchmeedhur  Singh 
V.  Ekbal  AH  (1867)  8  W.  R.,  75  it  was  held  that 
the  rule  that  only  so  much  of  the  property  should 
be  sold  as  would  meet  the  necessity  did  not  apply 
to  cases  where  the  excess  was  small,  or,  where 
the  money  really  required  could  not  be  otherwise 
raised. 
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But  though  a  managing  member  is  competent 
to  mortgage,  sell  or  even  to  give  away  coparce- 
nary property  in  the  interest  of  the  family,  it  is 
not  within  his  power  to  dispose  of  any  property 
for  any  other  purpose.  The  other  members  of 
the  family  have  a  right  to  see  that  family-property 
is  not  frittered  away  at  the  whims  of  the  manager 
and  accordingly  they  have  a  right  to  question 
the  title  of  the  mortgagee,  purchaser,  or,  donee 
when  he  derives  his  title  from  the  managing 
member.  Hence  arises  the  necessity  of  con- 
sidering the  powers  of  managers. 

The  leading  case  on  this  subject  is  that  of 
Hunoomanpersaud  Pa  11  day  v.  Mitssiiniat  Baboocc 
Miinraj  Koomveree  6  M.I. A.,  393.  That  was  the 
case  of  a  mother  acting  as  guardian  of  her 
infant  son.  But  the  observations  made  in  the 
case  by  their  Lordships  of  the  Privy  Council  have 
been  held  applicable  to  all  cases  of  management 
under  the  Mitakshara  Law  ;  vide  Sooreiidro 
Per  shad  v.  Niindun  Misser  (1874)  21  W.R.,  196  ; 
Tandavaraya  Mud  all  v,  Valli  Annual  {\'^6;^)  i 
Mad.  H.  C.  Rep  ,  398  ;  and  Bemola  Dossee  v. 
Mohun  Dossee  (1880)  1.  L.  R.  5,  Cal.  792  ;  6  C.L. 
R.  34,  where  Justice  Wilson  is  reported  to  have 
said  :  "  It  follows,  I  think,  upon  principle  that  the 
managing  members  of  the  family  must  have  the 
same  power  to  pledge  the  credit  or  property  of 
the  family,  for  the  maintenance  of  the  business 
as  for  the  preservation  of  any  other  piece  of  pro- 
perty, that  is  to  say,  they  must  be  able  to  do  so 
when  a  sullicient  case  of  necessity  for  the  benefit 
of  the  estate  arises  ;  Huuoouianpersaud  Paiiday 
V.  Babooec  Muuraj  Koouii'aree  and  the  authorities 
there  cited  are  to  the  same  effect." 

Allow  me  now  to  place  before  you  certain 
passages  from  the  judgment  of  Lord  Justice 
Knight    Bruce    in  the  case  of  Iluiioouumpersaud 


Powers  of 
managers. 


Hunooman 
Persaud 
Pandey's 
case  applied 
to  cases  of 
sales  by 
managing 
members 
in  Mitak- 
shara 
famliies. 


Hunooman 
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Panday.     "The    power    of    the    manager   for   an 
infant    heir    to    charge    an   estate  not  his  own,  is, 
under    the    Hindu    law,    a    limited    and    qualified 
power.      It    can    only    be    exercised   rightly    in   a 
case    of   need    or    for    the  benefit   of  the    estate. 
But     where     in     the      particular     instance     the 
charge   is    one    that     a     prudent     owner     could 
make      in     order     to     benefit     the     estate,     the 
bona  fide  lender  is  not   affected  by    the   precedent 
mismanagement  of  the  estate.     The  actual    pres- 
sure on  the  estate,  the  danger  to   be   averted,    or 
the  benefit  to  be  conferred  upon  it,    in    the    parti- 
cular instance,  is  the  thing  to   be  regarded.     But, 
of  course,  if  that  danger  arises  or  has  arisen   from 
any  misconduct  to    which    the    lender   is    or   has 
been  a  party,  he    cannot    take    advantage    of  his 
own  wrong  to  support  a  charge  in  his    own    favor, 
against  the  heir,  grounded  on  a    necessity  which 
his  wrong  has    helped    to    cause.     Therefore,   the 
lender  in  this  case,  unless  he    is    shown    to    have 
acted  mala  fide ^  will  not  be  affected,  though  it   be 
shown  that,  with  better   management,    the    estate 
might   have    been    kept    free     from    debt.     Their 
Enquiry         Lordships  think  that  the  lender    is    bound    to    en- 
aUy  by  *^**'     quire  into  the  necessities  for  the  loan,  and  to  satisfy 
lender.  himself,  as  well  as  he  can,  with    reference    to    the 

parties  with  whom  he  is  dealing,  that  the  manager 
is  acting  in  the  particular  instance  for  the  benefit 
of  the  estate.  But  they  think  that,  if  he  does  so 
enquire,  and  acts  honestly,  the  real  existence  of  an 
alleged  sufficient  and  reasonably-credited  neces- 
sity is  not  a  condition  precedent  to  the  validity 
of  his  charge,  and  they  do  not  think  that,  under 
such  circumstances,  he  is  bound  to  see  to  the  ap- 
plication of  the  money.  It  is  obvious  that  money 
to  be  secured  on  any  estate  is  likely  to  be  obtain- 
ed on  easier  terms  than  a  loan  which  rests  on  mere 
personal  security,  and    that,    therefore,    the    mere 
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creation  of  a  charge  securing  a  proper  debt  can 
not  be  viewed  as  improvident  inanagment ;  the 
purposes  for  which  a  loan  is  wanted  are  often 
future,  as  respects  the  actual  application,  and  a 
lender  can  rarely  have,  unless  he  enters  on  the 
management,  the  means  of  controlling  and  rightly 
directing  tiie  actual  application.  Their  Lordships 
do  not  think  that  a  bo?ia _fide  creditor  should  suffer 
when  he  has  acted  honestly  and  with  due  caution, 
but  is  himself  deceived."  One  of  the  contentions 
in  the  case  was,  that  the  manager  was  not  rightly 
appointed,  and  that  the  mortgagee,  therefore,  did 
not  acquire  a  valid  title  by  his  mortgage  from  the 
de  facfo  hut  not  de  m?'e  msLwas^er.  Their  Lordships    ^^M''^ 

l       •  1  •  •  1      fi  TT  I         1-1     manager  to 

reterrmg  to  tins  contention  said  :  Upon  the  third  be  held 
point,  it  is  to  be  observed  that,  under  the  Hindu  ""'ghtfui 
law,  the  right  of  a  bona  fide  incumbrancer  who 
has  taken  from  a  de  facto  manager  a  charge 
on  lands  created  honestly,  for  the  purpose  of 
saving  the  estate,  or  for  the  benefit  of  the  estate, 
is  not  (provided  the  circumstances  would  sup- 
port the  charge  had  it  emanated  from  a  de  facto 
and  de  jure  manager)  affected  by  the  want  of 
union  of  the  de  facto  with  the  de  jure  txtXeT 

This  case  has  been  the  leading  case  on  all 
the  above  mentioned  points  for  40  years.  It 
requires  the  purchaser  or  the  mortgagee  to 
establish  the  existence  of  the  necessity  for  which 
the  sale  or  the  mortgage  is  effected.  It  requires 
him  to  prove  the  fact  of  the  advance  of  money, 
either  as  loan  or  consideration  for  the  purchase.  If 
he  was  deceived  as  to  the  actual  existence  of  the 
necessity  it  requires  him  to  show  that  he  made 
bona  fide  enquiry  on  the  point  and  was  satisfied 
of  the  existence  of  the  necessity.  It  does  not 
require  him  to  enquire  if  the  necessity  might  have 
been  avoided,  or  prevented  from  arising  by  better 
management.      It  does    not  require    him    to   look 


132  MfTAKSHARA    LAW.         [CHAP.    III. 

to    the    application    of  the    money  paid  by  him  to 
the  avowed  object  for  which  the  sale  or  the    mort 
age  is  sought. 
Transfer  Jn  this  connection  it  is  important  to    note    the 

Act. '  ^^'^  ^  provisions  of  sec.  38  of  the  Transfer  of  Property 
Act.  The  section  simply  embodies  in  a  concise 
form  the  result  of  the  rulings  that  we  have  just 
discussed,  and  though  the  Act  itself  is  not  in  force 
in  several  parts  of  India,  the  principle  contained 
in  the  section  applies  everywhere.  It  runs  thus  : 
"Where  any  person,  authorized  only  under  circum- 
stances in  their  nature  variable  to  dispose  of 
immoveable  property,  transfers  such  property  for 
consideration,  allegir.g  the  existence  of  such  cir- 
cumstances, they  shall,  as  between  the  transferee 
on  the  one  part  and  the  transferor  and  other  per- 
sons (if  any)  affected  by  the  transfer,  on  the  other 
part,  be  deerred  to  have  existed,  if  the  transferee, 
after  using  reasonable  care  to  ascertain  the  exis- 
tence of  such  circumstances,  has  acted  in  good 
faith. 

Illustration.  A,  a  Hindu  widow,  whose  husband 
has  left  collateral  heirs,  alleging  that  the  pro- 
perty held  by  her  as  such  is  insufficient  for  her 
maintenance,  agrees,  for  purposes  neither  religious 
nor  charitable,  to  sell  a  field,  part  of  such  pro- 
perty, to  B.  B  satisfies  himself  by  reasonable 
inquiry  that  the  income  of  the  property  is  insuffi- 
cient for  A's  maintenance,  and  that  the  sale  of 
the  field  is  necessary,  and,  acting  in  good  faith 
buys  the  field  from  A.  As  between  B  on  tne  one 
part  and  A  and  the  collateral  heirs  on  the  other 
part,  a  necessity  for  the  sale  shall  be  deemed  to 
What  has        have  existed." 

*^®  P"""-  Of  course,  it    would  be  open    to  the    members 

prove  when  Other  than  the  executants  to  question  the  bona 
his  pur-  fides  of  the  mortgages,  sales  or  gifts,  but  in 
()uMtioned.     these  cases  the  mortgagees,  purchasers,  or  donees 
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must  prove  the  factum  of  the  mortgages,  sales,  or 
gifts,  as  well  as  the  existence  of  legal  necessity 
or  if  they  were  deceived  as  to  the  real  necessity 
that  they  made  reasonale  enquiry  and  were  satis- 
fied upon  such  enquiry  of  the  existence  of  the 
alleged  necessity. 

When  a  mortgage  or  a  sale  of  an  entire  fami-  0""«  ^° 
ly-property  is  effected  by  the  managing  member  Character 
in  order  to  pay  off  an  antecedent  debt  of  the  o^  debts 
father,  (and  you  must  remember  that  the  father 
himself  as  the  managing  member  can  also  do  this), 
a  question  frequently  arises  as  to  who  has  to 
prove  the  character  of  the  debts, — whether  the 
sons  seeking  to  avoid  the  alienation  have  to  show 
that  the  debts  were  of  an  immoral  nature,  or, 
the  alienee  that  they  were  not  so.  It  is  now  set- 
tled by  a  long  course  of  decisions  that  the  person 
impeaching  the  debt  has  to  show  that  it  was 
immoral,  and  in  the  absence  of  any  evidence  on 
the  point,  the  debt  must  be  presumed  to  be  of  a 
character  binding  on  the  heirs.  In  Hunooman- 
persaud  Pnnday  v,  Mussujnaf  Pahooee  Munraj 
Koomveree  (1856)  6  M.  I.  A.,  393;  18  W.  R., 
81  note,  Lord  Justice  Knight  Bruce,  referring  to 
a  dictum  of  tlie  judge  of  the  Sudder  Dewany 
Adalut  in  Oomed  Rai  \.  Heera  La II  {6  S.  D.  A. 
Rep.  N.  W.  P.,  218)  that  the  onus  was  on  the 
sons  said  ;  "  It  might  be  a  very  correct  course 
to  adopt  with  reference  to  suits  of  that  particular 
character,  which  was  one  where  the  sons  of  a  liv- 
ing father  were,  with  his  suspected  collusion,  at- 
tempting in  a  suit  against  a  creditor,  to  get  rid  of 
the  charge  on  an  ancestral  estate  created  by  the 
father,  on  the  ground  of  the  alleged  misconduct 
of  the  father  in  extravagant  waste  of  the  estate. 
Now,  it  is  to  be  observed  that  a  lender  of  money 
may  reasonably  be  expected  to  prove  the  circum- 
stances   connected    with    his    own  particular  loan, 
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but  cannot  reasonably  be  expected  to  know,  or  to 
come  prepared  with  proof  of  the  antecedent  eco- 
nomy and  good  conduct  of  the  owner  of  an  ancestral 
estate  ;  whilst  the  antecedents  of  their  father's 
career  would  be  more  likely  to  be  in  the  knowledge 
of  the  sons,  members  of  the  same  family,  than  of  a 
stranger  ;  consequently  this  dicUun  may  perhaps 
be  supported  in  the  general  principle  that  the 
allegation  and  proof  of  facts,  presumably  in  his 
better  knowledge,  is  to  be  looked  for  from  the 
party  who  possesses  that  better  knowledge,  as  well 
as  on  the  obvious  ground  in  such  suits  of  the 
danger  of  collusion  between  father  and  sons  in 
fraud  of  the  creditor  of  the  former.''  In  Siiraj 
Bunsi  Koer  v.  Sheo  Per  sad  Singh  (1878)  I.  L.  R. 
5,  Cal.  148  (171)  ;  4C.  L.  R.,  226;  L.  R.  6,  I.A., 
88,  Sir  James  Colvile  observed  .-  "  Where  ances- 
tral property  has  passed  out  of  a  joint  family, 
either  under  a  conveyance  executed  by  a  father 
in  consideration  of  an  antecedent  debt,  or  in  order 
to  raise  money  to  pay  off  an  antecedent  debt,  or 
under  a  sale  in  execution  of  a  decree  for  the 
father's  debt,  his  sons  by  reason  of  their  duty  to 
pay  their  father's  debts  cannot  recover  that  pro- 
perty unless  they  show  that  the  debts  were  con- 
tracted for  immoral  purposes." 

To  the  same  effect  see  Bhaghiit  Pers had  Singh 
v.  Girja  Koer  (1888)  I.L.R.  15,  Cal.  717  ;  Maha- 
hir  Per  shad  v.  Moheswar  Natli  Sahai  (1889)  I.  L. 
R.  17,  Cal.  584  ;  Beni  Madho  v.  Basdeo  Patak 
(1890)  I.L.R.  12,  All.  99. 

It  would  appear  that  in  all  these  cases  it  was 
the  son  who  was  the  plaintiff ;  but  I  think  that  in 
suits  by  purchasers  against  the  joint  family  for 
possession  of  family-property  on  the  allegation 
that  the  father  or  other  managing  member  sold 
the  property  for  payment  of  an  antecedent  debt, 
they  would  in  the  first  instance  have  only  to  prove 
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the  existence  of  the  previous  debt  or  of  a  decree 
for  such  debt.  It  should  then  be  presumed  that 
the  debt  was  a  proper  debt,  and  that  it  bound  the 
ancestral  property.  Such  a  presumption,  rebut- 
table though  it  be,  would  be  perfectly  in  accordance 
with  the  rules  of  evidence.  Debts  are,  as  a  rule, 
such  as  bind  the  son's  estate  ;  while  those  that 
are  of  an  immoral  nature  are  merely  exceptions. 
And  as  you  know  from  the  rules  of  evidence,  the 
person  who  seeks  advantage  of  an  exception  has 
to  prove  the  circumstances  which  entitle  him  to 
the  advantage.  See  Chintamanrav  Mehendale  v. 
KnsliijiatJi  (i<S89)  1.  L.  R.  14,  Bom.  320  and 
Chaudradco  Singh  v.  Alata  Prasad  (igog)  I.L.  R, 
31  All  176  (227)  where  the  onus  was  placed  on 
the  defendant  to  show  that  the  debt  was  of  an 
immoral  nature. 

I    have    said    above    that    the   purchaser    has    Sons  to 

1  I  •  f       I  •  prove  pur- 

smiply    to    prove    the    existence    ot    the    previous  chaser's 

debt.     The    ruling   in    Suraj    Bunsi    Koer's    case  knowledge 

requires  that  not    only  must  the  debt  be  shown    to  being  for 

have  been  for  immoral  purposes  but  that    it    must  'f""io'"ai 

III  11*1  11  •  I  purposes. 

also  be  shown  that  the  purchaser  had  notice  that 
it  was  contracted  for  such  purposes,  before  a  son 
can  succeed  in  setting  aside  a  sale.  To  the  same 
effect  are  the  observations  of  Westropp,  C.J.,  in 
Udavain  Sitarain  v.  Rauu  Paiidiiji{\S']^)  11  Bom 
H.C.  Rep.,  76  and  of  Justices  Birdwood  and  Par- 
sons in  Krishuaji  Lakshniaii  v.  Vitlial Raiji  Rcngc 
(1878)  I.L.R.  12,  Bom.  625.  As  the  purchaser 
himself  can  best  say  whether  he  had  such  notice, 
it  is  always  advisable  for  him  to  give  his  own 
evidence  on  the  point,  if  he  wishes  to  contest 
the  notice. 

From  what  I  have  now  said,  you  will  observe 
that  a  son  seeking  to  avoid  a  sale  by  his  father 
for  an  antecedent  debt,  or  a  sale  in  execution  of  a 
decree  against  his  father  for  such  debt,    has.    be- 
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sides  showing  that  the  antecedent  debt  was  con- 
tracted for  immoral  purposes,  also  to  show  that 
the  purchaser  had  notice  that  the  debt  in  ques- 
tion was  contracted  for  immoral  purposes.  Were 
the  law  otherwise,  an  anomaly  would  be  the 
result ;  for  whereas  a  sale  of  family-property  by 
a  father  or  manager  for  an  alleged  legal  necessity 
other  than  the  payment  of  an  antecedent  debt 
would  stand  if  the  purchaser  were'  satisfied  upon 
enquiry  as  to  the  existence  of  the  necessity  even 
though  the  necessity  might  have  been  false,  a 
sale  of  the  same  property  for  the  payment  of  an 
alleged  valid  antecedent  debt  would  be  set  aside, 
only  because  the  purchaser  was  deceived  in  his 
enquiry. 
Effect  of  This   condition,    vis.,    that    the  debt  must  be 

SuraT" '"      shown    to    have    been    immoral   to  the  knowledge 
Bunsi's  of  the    alienee,    has    virtually    done  away  with  all 

restraints  on  the  father's  powers  and  left  the 
bona  fide  purchaser  from  a  father  for  an  antece- 
dent debt,  in  exactly  the  same  position  as  a 
purchaser  from  a  father  in  a  family  governed  by 
the  Dayabhaga  law\  I  presume  you  know  that 
the  father  in  a  Dayabhaga  family  is  the  absolute 
proprietor  of  all  ancestral  and  self-acquired  pro- 
perty, and,  that  unlike  what  we  see  in  a  Mitak- 
shara  family,  his  sons  have  no  co-ordinate  rights 
with  him.  A  purchaser  from  such  a  father,  to 
whatever  purposes  the  purchase  money  may  be 
applied,  acquires  an  absolute  title  to  his  pur- 
chased property.  So  also  if  a  person  being  satis- 
fied of  the  existence  of  an  antecedent  debt  (as  to 
which  w^e  shall  see  presently  )  of  a  Mitakshara 
father,  and  not  being  apprised  of  any  circum- 
stances which  would  make  the  antecedent  debt  a 
debt  contracted  for  immoral  purposes,  should 
acquire  a  title  from  the  father,  he  would  acquire 
an    indefeasible    title.     The    only     difference   be- 


case. 
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tween  the  two  cases  will  consist  in  the  circum- 
stance that  whereas  the  Mitakshara  son  would 
have  a  right  to  put  the  purchaser's  title  to  test, 
the  Dayabhanga  son  would  have  no  such 
right. 

In  some  of  the  cases  which  we  have  con-  Antecedent 
sidered  in  this  chapter,  the  expression  "antece- 
dent debt  "  has  been  used.  Now  what  is  '  an 
antecedent  debt'?  It  means  a  debt  previous 
to  some  transaction  or  proceeding  in  a  court 
of  justice.  We  have  seen  that  it  is  the  pious 
duty  of  sons  to  pay  their  father's  debts,  save 
those  which  are  incurred  for  immoral  purposes. 
By  the  expression  '*  antecedent  debt ''  we  mean 
the  debt  of  the  father  which  has  been  paid  off  by 
a  fresh  debt,  a  sale  or  a  mortgage.  The  last 
debt  or  mortgage-debt  would  not  be  an  "antece- 
dent debt."  The  prior  debt  which  is  wipped  off 
is  the  antecedent  debt.  In  [.aljee  SaJioy  v. 
FnJieey  Cliaud  (18S0)  I.  L.  R.  6,  Cal.  135;  7 
C.  L.  R.,  97  Pontifex,  J.,  said  :  "  It  would  seem 
in  consequence  of  the  rulings  of  the  Privy 
Council,  we  are  bound  to  hold  that  the  payment, 
even  in  the  father's  lifetime,  of  an  antecedent 
debt  due  by  him  is  a  pious  duty  on  the  part  of 
the  son  ;  and  its  discharge  is,  therefore,  such  a 
necessary  purpose  as  to  give  validity  to  a  sale 
or  mortgage  by  the  father  as  against  his  minor 
sons  (but  not  against  his  adult  sons)  whether 
such  antecedent  debt  does  or  does  not  come 
within  the  words — "  If  a  calamity  affecting  the 
whole  family  requires  it,  or  the  support  of  the 
family  r^.-nders  it  necessary,  or  indispensable 
duties,  such  as  the  obsequies  of  a  father  or  the 
like,  make  it  unavoidable  ;  "  always  provided  that 
the  antecedent  debt  is  not  incurred  for  immoral 
purposes.  It  was  however  the  opinion  of  the 
Full   Bench,   that    the   antecedent  debt  spoken  of 

18 
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by  llie  Privy  Council  means  a  debl  antecedent  to 
the  transaction,  viz,,  the  sale  or  mortgage  pur- 
porting to  deal  with   the  property." 

But  if  the  property  is  dealt  with  by  a  decree  in  a 
suit  upon  a  mortgage  by  the  father  alone,  to  which 
suit  the  father  and  the  sons  are  parties,  it  follows 
from  the  Privy  Council  decisions,  that  as  against 
the  sons,  even  though  they  may  have  been  adult 
when  the  debt  (assuming  it  was  not  for  immoral 
purposes)  was  incurred,  and  notwithstanding  V  29; 
ch.  I.  sec.  I  and  V  10,  sec,  VI,  of  the  Mitakshara 
the  property  would  be  bound  not  indeed  by  virtue 
of  the  mortgage,  but  by  virtue  of  the  father's 
debt  antecedent  to  the  suit  being  enforceable 
against  the  joint  ancestral  estate,  and  there- 
fore against  the  mortgaged  property  as  part 
of  it." 

In  Khaliliil  Rahman  v.  Goh'ind  Persliad 
(1892)  I.  L.  R.  20,  Cal.  328,  Pigot,  J.,  on  p.  346 
after  quoting  the  above  observations  of  Pontifex, 
J.,  said  :  "  The  result  would  perhaps  seem  to  be 
that  *  antecedent  debt '  in  the  meaning  of  the 
Full  Bench,  means  with  regard  to  a  mortgage, 
'  debt  antecedent  to  the  transaction,'  and,  in 
the  case  of  a  proceeding  by  suit  '  debt  ante- 
cedent '  to  the  institution  of  the  suit.  "  Here 
Pigot,  J  ,  was  referring  to  the  Full  Bench  de- 
cision in  Liichmnn  Dass  v.  Giridhur  Chowdhry 
(1880)  I. L.R.  5,  Cal.  855.  See  'aXso  Sami  AyyaiKmr 
V.  Poniiammal  (1897)  I.  L.  R.  21  Mad,  28; 
and  Chinnayya  v.  Penimal  (1889)  I.  L.  R.  13 
Mad.  51. 

From  the  above  you  will  understand  that  if 
the  antecedent  debt  is  not  tainted  with  immorality, 
any  alienation — mortgage  or  sale — made  by  the 
father  or  any  other  member  of  the  family  to  repay 
such  debt  would  be  binding  on  the  family,  even 
though    such    debt    may    not    have  benefited    the 
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family.  But  if  there  is  no  antecedent  debt  and 
the  father  (not  any  other  member)  conveys  or 
mortgages  coparcenary  property  to  raise  money 
for  his  own  purposes  which  are  not  immoral  the 
sons  by  reason  of  tlieir  habihty  to  pay  their 
father's  debts  may  be  made  hable  for  the  con- 
sideration money  of  the  conveyance  or  for  tlie 
mortgage  debt  to  be  reahzed  from  the  whole  of 
the  ancestral  property  though  the  conveyance  or 
mortgage  by  the  father  not  having  paid  off  any 
pre-existing  debt  would  not  be  enforced  as  such, 
Luchmiin  Das  v.  Giridhur  Chowdhory  (1880) 
I.  L.  R.  5  Cal.,  855  ;  Kishuii  Pershad  ClioivdJiry 
V.  7^i/)an^Pers/iad  Si/ior/i  (1907)  I.  I..  R.  34  Cal, 
735;  II  C.  W.  N.  613  and  Klialihd  Rahman 
v.    Gohiud    Pershad   (1892)    I.    L.    R.    20    Cal., 

328.  .       . 

While    on    the    subject    of  legal    necessity,   it    ^H'^fl'^ 
should    be    observed    that    in    almost   all  cases  of    evidence  of 
alienations,  the     deeds     contain     recitals     of    the    necessity, 
purpose  for    which  the  money  was  wanted.     Now, 
the  law  as  to  recitals  in  a  deed    is    that    they    are 
some  evidence  that  the  fact  recited  was  present  to 
the  minds  of  the  parties    to    the   transaction,    but 
they     are    no    evidence    to     establish     the     facts 
so     recited — Sikher   Cliuud   v.    Diilputty    Singh 
(1879)  I.   I..   R.,  5,  Cal.  :M\     5  C.  L.   R.,  374. 
Rajbinisee    Lall    v.     Juddoobnns    Suhaye  (1868) 
9  W.   R.,   285.     Raj  Liikhee    Dahea    v.     Gokool 
Chnnder     Choivdhrv.     (1869)     13   M.    1.   A.    209, 
3  B.    L.    R.    P.    C.    s7  ;    12    W.  R.  R  C.  47  i 
Makuudi  \.  Sarabsukh.   (i88^)   I.   L.    R.    6    All. 

417- 

It    remains    for   me   to  consider  whether  when 

a    purchaser    fails    to    establish    the    existence  of 

the   alleged  legal   necessity   or   to   show   that   he 

made  any  enquirv    on    the  question  of  necessity, 

the  sale    should    fall    through    in    tola    or    should 
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hold    good    to    the    extent    of   the  Interest  of  the 
Cases  seUiniJ:   member.       The    answer   to    this    question 

alienation  would  be  different  in  different  Provinces.  As 
would  not  ^yg  have  already  seen  according  to  the  law  as 
family-pro-  adopted  in  Bengal  and  the  N.-W,  Provinces 
pertybut        {j^^    Courts    wou^ld     hold    the    sale     to     be     bad 

would  be  .  ,         ,  f       1  i->        •  1  • 

good  in    toto ;     whereas    the    law    01    the     Presidencies 

againsttiie      ^f    Bombav    and    Madras     would    hold    the    sale 

interest  of  a  ■'  .  ,  ^  ... 

coparcener,  good  as  to  the  sliare  ot  the  selling  coparce- 
ner. If,  on  the  other  hand,  the  sale  was 
held  in  execution  of  decree,  it  would  be 
good  in  respect  of  the  share  in  all  the  pro- 
vinces. 
Decree  in  In    cases    where    at    a    sale    in   execution   of 

caseswhere  decree,  the  purchaser  is  deemed  entitled  to  a 
is  entitled  member's  interest  the  decree  ought  to  declare 
to  a  copar-      j^j^,^    possession     should    remain     with    the    ioint 

C6ne r  s  ^  .        -^ 

interest.  family  and  the   purchaser    should    be    entitled    to 

the  interest  of  the  member  whose  share  he 
has  purchased  and  that  such  share  should  be 
ascertained  by  partition  of  the  family  property. 
See  Deen  Dyal  Lai  v.  Jag  deep  Narain  Singh 
(1877)  I.  L.  R.,  3,  Cal.  198  ;  L.  R.,  4  I.  A. 
247  ;  I  C.  L,  R.  49,  (where  father's  interest 
was  sold)  ;  Rai  Narain  Dass  v.  Nownit  Lai 
(1879)  1.  L.  R.  4,  Cal.  809  ;  4  C.  L.  R.,  67 
(where  a  son's  interest  was  sold)  ;  Pnrsid 
Narain  Singli  v.  Honooman  Sahay  (1880) 
I.  L.  R.,  5,  Cal.  845  ;  5  C.  L.  R.  576.  In 
Mohabeer  Persad  \.  Ramyad  Singh  12  B.  L.  R., 
80  ;  20  W.  R.,  192  Justice  Phear  in  setting  aside 
the  sale  of  ancestral  property  by  a  co-sharer  on 
the  ground  that  no  legal  necessity  was  proved 
declared  that  the  property  should  be  held 
in  defined  shares  and  that  the  shares  of  the 
members  who  expressly  or  by  implication  effected 
the  sale  should  be  subject  to  the  lien  of  the 
purchaser.      The   Privy    Council   in    the    case    of 
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Dccndyal  Lai  V.  /iigdecp  Nam  in  Siiii^h  (1877) 
I.  L.  R.,  3  Cal,  198,  determined  the  mode 
in  which  the  decree  in  such  cases  should  be 
drawn. 

So  much  for  private  ahenation,  includine;  mort-    Sale  in 

•f^  11  f  i      1  I  execution 

gage,  gitt  and  sale,  ol  ancestral  property,  by  of  decree, 
single  members  on  behalf  of  the  family.  I^et  us 
now  consider  the  law  as  to  compulsory  sales  of 
such  property  in  execution  of  decrees.  We  know 
that  whatever  is  capable  of  being  privately  alie- 
nated is  ordinarily  saleable  in  execution  of  decree, 
and  further  that  the  circumstances  which  would 
justify  a  private  alienation  would  also  justify  a 
sale  in  execution.  The  law,  that  we  have  hitherto 
considered  in  respect  of  private  alienation  would 
therefore,  equally  apply  to  sales  in  execution  of 
decrees.  But  in  cases  of  sales  in  execution  of 
decrees  there  are  certain  circumstances  which 
throw  doubt  as  to  the  extent  of  the  property 
purchased.  In  the  first  place,  the  decrees  in 
execution  of  which  the  properties  are  sold,  are 
generally,  against  some  members  only  of  the  family, 
and  the  question,  which  therefore  frequently  arises, 
is  whether  the  sales  conveyed  only  the  personal 
interest  of  the  judgment-debtors  on  the  record  or 
their  interest  as  representing  the  family.  In  the 
second  place,  the  sale  certificates  which  are 
granted  to  purchasers  at  such  sales  are  generally 
vague  in  their  terms,  and  the  proceedings  leading 
up  to  sale  throw  no  light  on  the  question  ;  they 
may  be  construed  to  convey,  either  only  the 
interest  of  the  judgment  debtors  on  the  record  or 
the  family-property  itself.  Let  us  consider  both 
these  points  in  the  order  in  which  tlu^-  have  been 
here  stated.  ,.„    , 

Whether"  the 

I.      Whether     the     sales     convey     only     the    interest  of 
personal  interest  of  the  judorment-debtors  on   the    jut^gn^ent- 

^  .  J       &  debtors 

record.  only  pass. 
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Conflicting  ^^    0116    time   the    law   on    this  point  was  un- 

settled, that  is,  while  some  decisions  held  that  the 
names  of  the  debtors  on  the  record  were  the 
index  as  to  what  passed,  others  held  that  the 
purchaser  miglit  go  behind  the  names  and  show 
that  the  original  debt  was  binding  on  the 
family. 

Thus  in  Subrantaniyayan  v.  Subrainaniyayn 
(1879),  I.L.R.,  5  Mad.  p.  125,  Justice  Innes, 
in  delivering  the  judgment  of  the  Full  Bench  is 
reported  to  have  said  :  ''It  would  be  strange 
and  novel  to  find  that  a  decree,  by  reason  of 
the  terms  in  which  it  was  drawn  up,  to  the 
effect  that  the  property  should  be  sold,  could 
affect  the  interests  of  parties  other  than  those 
made  liable  by  the  decree.  But  it  was  argued 
before  us  that  we  should  look  not  to  the  decree 
or  to  the  capacity  in  which  first  defendant 
was  sued,  but  to  the  nature  of  the  transaction. 
If  the  debt  was  Incurred  for  family  pur- 
poses, and  one  who  is  the  managing  member 
was  sued  personally  upon  the  obligation,  all 
the    members    of    the    family    it    was     said,     are 

liable. 

"But  if  Sauiiiiadliayyan  elected  to  enforce 
his  remedy  against  first  defendant  alone,  plain- 
tiff was  not  bound  to  come  forward  and  ask 
to  be  made  a  party  and  to  be  allowed 
to  take  part  in  the  liability  upon  the  bond. 
The  decree  being  a  decree  against  first 
defendant  alone,  all  that  passed  by  the  sale 
in  execution  was  the  interest  of  first  defen- 
dant."     In  Pursid   Narain    Si/ii^'  v.    Honooman 

Sahay  (1880)  I.  L.  R.,  5  ^^^1-  §45;  5 
C.  L.  R.,  576,  Pontefex,  J.  Said  :  "We  find 
no  authority  for  saying  that  a  judgment- 
creditor  of  the  father  in  respect  of  the  father's 
own  separate  debt,  can,  either  in  the  father's  life- 
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lime,  or  aftorw.irds,  altacli  or  take  any  speciflf 
portion  of  the  ancestral  property  beyond  thr 
father's  own  proportionate  right  in  it,  without 
having  made  the  otiier  members  of  the  family 
parties  to  his  suit.  The  case  of  Decndyal  Lai  v. 
fiiordccp  A'nraiii  Siiili  is  an  authority  of  the  Privy 
Council  for  holding,  in  a  case  wiiere  no  necessity 
is  shown  to  have  existed,  that  execution-proceed- 
ings by  a  judgment-creditor  on  a  bond  given  by 
a  Alitaksiiara  father  against  property  not  hypothe- 
cated by  the  bond,  and  when  the  father  alone 
had  been  made  a  defendant  to  the  suit,  cannot 
affect  the  interests  of  the  other  co-sharers  of  the 
family.  Indeed,  if  it  were  otherwise,  there  would 
be  an  end  virtually  of  the  Mitakshara  family,  for 
a  father  would  onlv  have  to  borrow  for  purposes 
not  immoral  and  submit  to  a  decree,  and  the 
family  might,  in  execution  of  that  decree,  be  de- 
prived of  the  most  cherished  portion  of  the  an- 
cestral property  without  any  opportunity  of  re- 
deeming it."  In  Ahilak  Roy  v.  Riihbi  Roy  (18S5) 
I.  L,  R.  II  Cal.  293,  Mitterrand  Field  J.'  J.,  fol- 
lowed the  above  judgment  and  in  noticing  its 
effect  observed  "  that  in  a  case  where  the  elder 
brother  acting  as  a  manager,  executes  a  mort- 
gage bond,  if  a  decree  be  obtained  against  the 
executant  of  the  bond  and  not  against  his  other 
brothers  as  well,  the  interest  of  the  brothers  who 
are  not  parties  to  the  suit  would  not  be  affected 
by  the  decree  and  the  execution  sale,  although 
the  mortgage  itself  might  be  binding  on  them." 

The  principles  of  the  above  decisions  were 
adopted  in  Dorasniiii  Wijappavvar  v.  Atiratra 
Dikslintnr  (1S83)  I.  L.  R.  7' 'Mad.  136.  In 
Decndyal  Lai  Y.  Jiigdecp  Xarahi  SJ/io/i  [iSj^/) 
I,  L.  R.  3,  Cal.  198,  Sir  James  Colvlle  said  : 
"  whatever  may  liave  been  the  nature  of  the  debt, 
the  appellant  can  not  be   taken  to    have    acquired 
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by  the  execution  sal-'  ?iioi<-  than  tlie  right,  title, 
and  interest  of  the  jiulsjment-debtor.  If  he  had 
sought  to  go  further,  and  to  enforce  his  debt 
against  the  whole  property  and  the  co-sharers 
therein  who  were  no  parties  to  tlie  bond,  he  ought 
to  have  framed  his  suit  accordingly  and  have 
made  those  co-sharers  parties  to  it."  His  Lord- 
ship referred  to  the  cases  of  Nugejidcrcliundev 
GJiose  V.  Kami  nee  Dossee  ii  M.  I.  A.  241  ;  and 
Baijiin  Doohey  v.  Brij  BJiookun  Lall  Awnsii 
(1875)  I.  L.  R.  I  Cal.  133  ;  24  W.  R.  306  ;  L.  R. 
2,  I.  A.  275.  To  the  same  effect  see  Hardi 
Naraiii  Sahn  v.  Ruder  PcrkasJi  Misser  (1883) 
I.  L.  R.  10.  Cal.  626;  L.  R.  i  r.  I.  A.  26.  These 
decisions  would  seem  to  lav  down  that  only  the 
interest  of  the  debtor  as  named  in  the  decree 
would  pass  to  the  purchaser  at  a  sale  in  execution 
and  that  it  was  not  open  to  the  Court  in  a  regular 
suit  to  go  behind  the  decree  to  see  what  might 
have  passed. 

But,  side  by  side  with  these  decisions,  there 
were  others  in  which  the  Courts  went  behind  the 
decrees  and  held  that  not  only  did  the  interest 
of  the  parties  on  the  record  pass,  but  the  entire 
interest  of  the  family  was  purchased  by  the 
purchaser.  In  Bissessu)'  Lall  Sahoo  v.  Liichmessar 
Sin^h,  (1879)  L.  R.  6.  I.  A.  233  ;  5  C,  L,  R.  477- 
the  purchaser  was  held  to  have  purchased  the 
entire  interest  of  the  family  notwithstanding  that 
the  decree  was  against  one  of  the  several 
members  of  the  family,  on  the  ground  that  the 
debt  was  a  family  debt  for  rent.  The  same 
principles  were  adopted  in  Deva  Singh  v.  Rain 
Maiw/iar  (1880)  \.  L.  R.  2,  All.  746;  in  /^am 
Sevak  Das  v.  Rai^kiibar  Rai  (1880)  I.  L.  R.  3  All. 
72  ;  in  Radha  Kishen  v.  Bachhaman  (1880)  I. 
L.R.  3,  All.  118;  in  Gay  a  Din  v.  Raj  Bansi  Knar 
(1880)  I.  L.  R.  3,  All.  191  ;  in  Ram  Narain    la  I 
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V.  B/idwa/n'  Prasad  (\8Si)  1.  L.  R.  3,  All.  443 
in  'J-aiyam  BajahasJiet  v.  Joina  Kondia  (1886), 
I.  L.  R.  II,  Boni.  361  ;  in  SJieo  Perskad  Siiii^li 
V.  SaJieb  La/ {iSg2)  1.  L.  R.  20  Cal.  453  ;  De^y'i  v. 
Samb/in  ( [Sgo)  I.L.R.  24  Bom.  135. 

But  whatever  doubts  may  have  existed  at  Doubt 
one  time  on  the  question,  they  have  been  set  at  p^c^de/ 
rest  by  the  decisions  of  the  Privy  Council  in  cisions. 
Nanomi  Bahuasiu  v.  Modhuu  Moliuu  (1885) 
I.L.R.  13,  Cal.  21  ;  L.R.  13,  I.  A.  i  ;  and  in 
Daulat  Ram  v.  Mchr  C//^//./  ( 18S7)  I.L.R.  15,  Cal 
70;  L.R.  14  LA.  187,  In  the  former  of  these 
cases,  Lord  Hobhouse,  in  delivering  the  judg- 
ment of  the  Judicial  Committee,  observed  :  "Their 
Lordships  do  not  think  that  the  authority  of 
Deendyal's  case  bound  the  Court  to  hold  that 
nothing  but  Girdhari's  coparcenary  interest  passed 
by  the  sale.  If  his  debt  was  of  a  nature  to 
support  a  sale  of  the  entirety,  he  might  legally 
have  sold  it  without  suit,  or  the  creditor  might 
legally  procure  a  sale  of  it  by  suit.  All  the  sons 
can  claim  is  that,  not  being  parties  to  the  sale 
or  execution  proceedings,  they  ought  not  to  be 
barred  from  trying  the  fact  or  the  nature  of  the 
debt  in  a  suit  of  their  own.  Assuming  they  have 
such  a  right,  it  will  avail  them  nothing  unless  they 
can  prove  that  the  debt  was  not  such  as  to  justify 
the  sple.  If  the  expressions  by  which  the  estate 
is  conveyed  to  the  purchaser,  are  susceptible  of 
application  either  to  the  entirety  or  to  the  father's 
coparcenary  interest  alone  (and  in  Deendyal's 
case  there  certainly  was  an  ambiguity  of  that 
kind)  the  absence  of'  the  sons  from  the  proceed- 
ings may  be  one  material  consideration.  But  if 
the  fact  be  that  the  purchaser  has  bargained  and 
paid  for  the  entirety,  he  may  clearly  defend  his 
title  to  it  upon  any  grouud  which  would  have 
justified    a    sale    if    the   sons  had  been  brought  in 

'9 
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to  oppose  the  execution  proceedings."  In  the 
latter  case,  some  of  the  members  of  a  joint 
family  executed  a  mortgage  of  an  entire  family 
estate.  The  mortgagee  obtained  decree  upon 
the  mortgage  against  the  mortgagors  only,  and 
in  execution  of  the  decree  caused  the  property 
to  be  sold.  The  purchaser  being  obstructed 
by  the  other  members  of  the  family  in  taking 
possession  of  his  purchased  property,  brought  the 
action  out  of  which  the  appeal  arose.  The  other 
members  did  not  dispute  that  the  mortgage  was 
binding  on  the  family,  but  insisted  upon  the 
circumstance  that  the  purchaser  had  purchased 
only  the  interest  of  the  debtors  on  the  record. 
Sir  Barnes  Peacock,  in  delivering  the  judgment 
of  the  Judicial  Committee,  observed — "It  appears 
from  the  cases  that  have  been  cited,  that  notwith- 
standing the  defendants  were  not  made  parties 
to  the  suit,  still  as  the  suit  was  brought  on  the 
mortgage  to  recover  the  mortgaged  property,  and 
the  plainciff  in  the  suit  obtained  adecree,  and  ex- 
ecuted that  decree  by  seizing  the  mortgaged  pro- 
perty, the  question  would  be  whether  the  mortgage 
included  the  interest  of  all  parties,  or  only  the  right, 
title  and  interest  of  the  two  parties  who  were 
made  defendants. ••■" 

It  follows  from  what  has  been  stated  above  that 
the  description  of  the  debtors  in  the  decree  would 
not  debar  the  purchaser  from  showing  (if  that  is 
a  fact)  that  the  interest  of  persons  other  than 
the  debtors  has    also  passed. 

You  must  have  seen  from  the  observations  of 
Lord  Hobhousein  Na7?(wn' BabuastJi's  case  quoted 
above,  that  persons  other  than  the  debtors  on    the 


*  The  above  cases  were  followed  in  Hari  Vit/inl  v,  Jairam  Viihal 
(1890)1.1.  R.  14  Bom.  597,  and  in  Slieo  Pershad  Sitieli  v  Saheb  T al 
(1892)  I.  I..  R.  jD,  Cal.  453. 
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record  would  have  the  right  to  question  the  title 
of  the  purchaser  as  regards  their  own  interest.  It 
would,  therefore,  be  always  advisable  for  a  creditor    Suit  should 

,•  I  '•  1  <•         -1  be  against 

u'ltending  to  proceed    agamst  the    tamily-[)roperty  all  copar- 
to  make  parties  to  the    suit  all  persons  entitled  to  ceners 
the  property, especially  in  cases  where  some  mem- 
bers only  mortgage  the  family-property.  That  this  ^^  ^  ^, 
course   is    allowable     would  appear    from    Badri  the  mort- 
Prasad  V.  Madan  Lall  [i^c^'x)  1.  L.  R.  !>,  All.  ys-  e^e^'f  . 

\       v<j/  ^J1  10       executed 

In  this  case  a  Full  Bench  of  the  Allahabad  High  by  one. 
Court  held  that  upon  a  mortgage  executed  by  the 
father,  a  suit  could  be  instituted  against  the  father 
and  the  sons,  if  the  plaintiff's  case  was  that  the 
mortgage-money  benefited  the  father  and  the 
sons.  In  Liichniun  Dass  v.  GiridJiiir  Choii'dhry 
(1880)  I.  L.  R.  5,  Cal.  855,  a  Full  Bench  of  the 
Calcutta  High  Court  held  that,  where  the  mort- 
gage-debt was  not  shown  to  have  benefited  the 
family,  the  suit  would  not  lie  against  the  family, 
and  that  it  might  lie  against  the  mortgage  alone 
if  the  law  allowed  an  alienation  by  undivided 
coparcener  of  his  interest  in  joint  property.  For 
the  same  reasons  in  the  case  of  an  unsecured 
debt  contracted  by  a  single  member  of  a  joint 
family,  a  suit  would  lie  against  the  whole  body 
of  coparceners,  if  it  could  be  shown  that  they  all 
were  benefited  by  the  loan. 

2.     Let  us  now  come  to  the  second  disturbing    Enquiry 
element  which  is  peculiar  to  sales  in  execution  of    has°been^^ 
decrees — I  mean  the  ambiguity    that  arises    from    actually 
the  imperfect  description   given  in  the  certificates    ^"""^  ^^^ 
of  sale  which  form  the    title-deeds    of    purchasers 
to  the  properties  purchased. 

In  cases  of  mortsiage,  gift  and  private  sale,  the    Voluntary 

.  .  i    J  f.  •  ■         ii      •        alienations 

instruments  executed  are    otten    precise    in    their    of  family- 
terms,  as  to  the  property    intended    to    be    mort-    property, 
gaged,  given  or  sold.     Indeed,  under    the    Hindu 
law,  a  gift  can  not  be  complete  without  the  donee 
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being  put  into  possession  of  the  property.  No 
question,  therefore,  arises  in  such  case  as  to 
whether  the  mortgagee,  purchaser  or  donee  in- 
tended to  bargain  for  the  entire  coparcenary 
interest,  or  a  fractional  part  thereof. 

But  in  cases  of  sales  in  execution  of  decree, 
courts  are  frequently  called  upon  to  consider  not 
only  whether  the  circumstances  relied  upon  would 
justify  a  sale  of  the  entire  property,  but  whether 
as  a  fact    the  entire  propeity  was  sold. 

Now,  we  all  know  that  when  a  debtor  is  entitled 
to  a  valuable  property,  it  is  competent  to  his 
creditor  to  cause  a  sale  of  such  valuable  property 
in  its  integrity.  But,  in  the  generality  of  cases, 
either  because  the  creditor  thinks  that  his  dues 
are  small  compared  with  the  value  of  the  property 
or,  for  other  reasons,  he  causes  a  sale  of  some 
smaller  interest.  In  such  a  case,  even  if  the  terms 
of  the  sale-certificate,  the  title-deed  of  the  pur- 
chaser, should  favour  the  inclusion  of  the  bigger 
interest,  it  would  not  be  just  to  allow  the  purchaser 
to  take  possession  of  it.  I  have  here  said  "even 
of  saie^^'^^  if  the  terms  of  the  sale  certificate  would  favour" 
vague.  the  purchaser's  claim  ;    for,  under  the    Civil    Pro- 

cedure Code,  the  only  description  given  in  the 
certificates  is  that  the  right,  title,  and  interest  of 
the  debtors  on  the  record  in  the  property  attached 
are  sold.  These  terms  may  mean,  either  the  share 
that  upon  a  partition  of  the  family-property  may 
be  allotted  to  the  debtor,  or  the  entire  family-pro- 
perty as  the  interest  of  the  managing  member, 
the  debtor.  In  every  case  of  sale,  therefore,  the 
Court  would  have  to  examine  the  antecedent  cir- 
cumstances, with  a  view  to  determine  if  they  would 
justify  a  sale  of  the  w'hole  property.  If  upon 
such  enquiry,  the  Court  finds  that  the  circum- 
stances would  not  justify  a  sale  of  the  entire  fami- 
ly-property, it  need  not   pursue  its  enquiry  further. 
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But  should  il  lincl  that    the   circumstances    might 
warrant  a  sale  of  the   whole,  it  should    then    pro- 
ceed to    determine    whether    as    a  fact  ••■  the    pur- 
chaser bought    the   whole   or  a  fraction.      In  com- 
ing  to  a  finding  on  this  question,  the    Court    may 
interpret  the  action  of    the  creditor    in    suing    one 
member  alone  as  an    indication    of    his    desire    to 
seek"!"  the  smaller  relief.      It    may   take    into    con- 
sideration, the  price    paid    for    the    property.       It 
may  construe  the  proceedings  in    execution    of    a 
mortgage-decree    as    evidencing    an    intention    to 
sell  the  entire  mortgaged  property.      It  may    look 
upon  any  order  of  Court  in  the  execution  depart- 
ment refusing  exemption    of    any    portion    of    at- 
tached  property  at  the  instance  of  sons,  as    indi- 
cating an  intention  to  sell    the    entire    family-pro- 
perty.      Mahahir   Pcrshad   v.     Moheswar   Nath 
Sa/iai  {iS8g)  I.  L.  R.,  lyCal.  584;  L.  R.,  17  I.  A. 
II.     In  every  case,  the  question,  vis.,  whether  the 
purchaser  is  entitled    to   the    whole    or   a    partial 
interest,  is  one  of    mixed  law  and  fact.      In    every 
case  the  court  has  to  see  what  the  purchaser  paid 
and  bargained  for  i.  e.,  what  he  could    reasonably 
think  he  was  buying. 

The  result  of  the  above  discussion  is,  that  very 
frequentlv  what  is  actually  sold  is  less  than  what 
was  capable  of  being  sold,  and,  therefore,  you 
should  not  infer  a  sale  of  a  particular  interest, 
merely  because  such  interest  was  capable  of  being 
sold.  Thus,  from  what  we  have  already  observed 
though  in  execution  of  a  decree  for  debt  against 
a  father,  the  whole  ancestral  property  is  saleable, 
courts  have  to  determine  upon  the  evidence  what 
interest  was  actually  sold. 


•  Mahahir  Pershad  v.  Mohesu-ar  Nath   Sahai  (1889)  f.  L.    R.    17,    Cal 
584  ;  L.  R.  17,  1    A.  II. 

+  Si»ih/iH>ialh  Pandcw   Gopal  Sin;:/i    (i.SS?)!.!..    R.    U-    Cal.    57^  : 
L.  R.  14,  I.  A.  77,  wliich  was  an  action  againbt  ihe  lalhci 
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It  is  not  always  easy  to  interpret  the  sale  cer- 
tificates. In  A'dnouii  Bahnasin  v.  ModJiun  Mo- 
hull   (1885)    I.    L.    R.,    13    Cal.    21;    L.    R.,    13 

I.  A.,  I,  the  terms  in  the  sale  certificate  were 
"  8  annas  11^  gundas  out  of  the  entire  16  annas 
the  right  and  interest  of  the  judgment-debtor  in 
mouza  Rampur  Bhatkhera."  Now  the  fraction 
mentioned  was  the  whole  of  the  family-property 
and  accordingly  their  Lordships  of  the  Privy 
Council  in  speaking  of  the  Subordinate  Judge 
who  originally  tried  the  case,  said  ;  "  he  was 
clear  that  the  language  of  the  execution  and  sale 
proceedings  was  such  that  the  purchaser  must 
have  thought  that  he  was  buying  the  entirety. 
It  is  equally  clear  that  all  parties  thought  the 
same." 

In  Mahahir  Pershad  v.  Mohesivar  Nath  Sahai 
(1889)  I.  L.  R.,  17    Cal.    584;    L.   R.,    17    1.    A. 

I I,  their  Lordships  observed:  *'The  sale  certi- 
ficate was  issued  on  the  6th  February  1875  ^^ 
the  vakil  of  Chowaram,  the  decree-holder.  After 
stating  that  all  the  'right,  interest  and  connection 
which  the  judgment-debtor  had  in  the  property,' 
had  been  purchased  'from  the  decree-holder'  and 
'that  in  future  the  certificate  shall  be  considered 
as  a  good  evidence  of  transfer  of  the  right  and 
interest  of  the  judginent-debter,'  it  describes  the 
property  thus — 'five  annas  4  pie  of  mouza  Udoy- 
pore  alias  Maharajgunge  Pcrgunnah  Cherand 
which  belonged  to  the  Judgment-debtor,  Rai 
Moheswar  Nath,  is  sold  for  Rs.  10,000.'  The 
Procedure  Code  at  that  time  required  that  pro- 
perty sold  in  execution  should  be  described  as 
the  right,  title  and  interest  of  the  judgment- 
debtor,  and  it  has  been  held  in  many  cases  that 
the  presence  of  these  words  in  the  sale  certificate 
is  consistent  with  the  sale  of  every  interest  with 
the  judgment-debtor  might  have    sold,    and    does 
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not  necessarily  import  that  when  the  father  of  a 
joint  family  is  the  judgment-clebtor  nothini^  is 
sold  but  has  interest  as  a  co-sharer.  It  is  a 
question  of  fact  in  each  case  ;  and  in  this  case 
there  Lordships  think  that  the  transactions  of  the 
4th  and  5th  January  1875  (certain  petitions  by 
the  sons  praying  that  their  ancestral  property 
which  was  the  property  of  the  whole  family  and 
wliich  was  put  up  for  sale  might  be  exempted  from 
sale,  or  time  granted  to  them)  and  the  description 
of  the  property  in  the  sale  certificate  are  conclu- 
sive to  show  that  the  entire  corpus  of  the  estate 
was  sold." 

In  Basa  Mal\.  Maharn]  Singh  (1885)  I.L.R. 
8  All.  205  the  court  construed  the  sale  certi- 
ficate in  execution  of  a  money  decree  as  covering 
the  entire  interest  of  the  family. 

In  Sit  a  Ram  v.  Zaliyji  Siugli  (1886)  I.L.R.,  8 
All.  231  the  question  arose  before  the  execution 
sale  as  to  whether  the  entire  family-property  or 
merely  the  interest  of  the  debtor  (father)  was 
saleable.  The  Court  finding  that  the  debt  was 
not  of  an  immoral  nature  directed  sale  of  the 
entire  property. 

In  Balhir  Singh  v.  Aj  11  dJiia  Prasad  (i^^G) 
I.  L.  R.,  9  All.  142,  also,  the  question  arose  be- 
fore the  execution  sale.  There  were  two  decrees 
— one  upon  mortgage  and  the  other  a  simple 
money-decree  and  both  against  the  father  The 
Court  finding  that  the  mortgage  was  binding  on 
the  family  held  that  the  entire  property  covered 
by  it  was  saleable,  but  as  regards  the  money- 
decree,  the  creditor  having  proceeded  only  against 
the  father  as  a  personal  debt,  was  not  entitled  in 
execution  to  sell  the  entire  familv-property. 

In  Jagabhai  Laluhhai  v.  I'ijbhiikaijdas 
Jagjivaudas  (1886)  I.  L.  R.  11,  Bom.  37,  the 
sons,  suing  for  release  of    their    shares,    had    pre- 
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vlously  made  an  infructuous  attempt  in  the 
execution  department  to  get  their  interest  re- 
leased from  sale,  and  the  High  Court  held  that 
under  the  circumstances,  and  as  father  was  sued 
as  the  head  of  a  firm,  the  entire  property  was 
sold. 

In  jfairam  Baj a  basket  v.  jfonia  Kondia  (1886) 
1.  L.  R.,  II  Bom.  361,  the  High  Court  of  Bombay 
finding  that  the  decree  for  money,  though  passed 
against  one  member  of  the  family,  was  really 
against  the  whole  family,  the  other  members  of 
which  were  minors,  and  on  the  authority  of  Bis- 
sessin-  Lai  Salioo  v.  Maharaja  Luclinicssur  SiugJi 
held  as  a  fact  that  the  entire  property  had  been 
sold.  It  remanded  the  case  to  the  Lower  Court 
to  find  whether  what  was  actually  sold  could  be 
validly  sold,  regard  being  had  to  the  allegations 
of  the  plaintiffs. 

In  KrisJuiaji  Lakslinian  v.  Vithal  Ravp 
Rciige  (1887)  I.  L.  R.,  12  Bom.  625  the  Court 
found  that  the  debts  were  contracted  for  immoral 
purposes  within  the  knowledge  of  the  lenders, 
and  therefore,  though  the  decree  was  one  upon 
mortgage  held  that  the  purchaser  had  acquired  a 
valid  title  only  to  the  father's  interest. 

In  SijiibhiiiiafJi  Paudc  v.  Golap  BiugJi  (1887) 
I.  L.  R.,  14  Cal.  572;  L.  R.,  14  I.  A.,  77,  a 
father  borrowed  money  upon  a  single  bond — the 
obligation  being  simply  on  the  part  of  the  father. 
When  he  was  subsequently  sued  upon  this  bond 
he  admitted  his  liability  and  agreed  that  his  right 
and  interest  in  mouza  Kindwar  should  be  the 
security  for  the  decree-debt.  In  execution  of  the 
decree,  the  right  and  interest  of  the  father  in 
mouza  Kindwar  was  sold  and  purchased,  and  the 
sale  certificate  described  the  property  sold  as  the 
right  and  interest  of  the  father  in  the  mouza. 
Under    such    circumstances    the     Privy  Council 
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held  the  purchaser  entitled  to  the  father's  interest 
only.  Their  Lordships  said — "  They  conceive 
that,  when  a  man  conveys  his  right  and  interest 
and  nothing  more,  he  does  not  prima  facie 
intend  to  convey  away  also  rights  and  interests 
presently  vested  in  others,  even  though  the  law 
may  give  him  the  power  to  do  so.  Nor  do  they 
think  that  a  purchaser  who  is  bargaining  for 
the  entire  family  estate  would  be  satisfied  with 
a  document  purporting  to  convey  only  the  right 
and  interest  of  the  father.  It  is  true  that  the 
language  of  the  certificate  is  influenced  by  that 
of  the  Procedure  Code.  But  it  is  the  instrument 
which  confers  title  on  the  purchaser.  Its 
language  like  that  of  the  certificate  in  Hiirdai 
Narain's  case  is  calculated  to  express  only  the 
personal  interest  of  Luchmun.  It  exactly  ac- 
cords with  the  expressions  used  in  the  decree  of 
August  1869,  founded  on  Luchmun's  own  verna- 
cular expressions,  which  the  High  Court  construe 
as  pointing  to  his  personal  interest  alone.  The 
other  circumstances  of  the  case  aid  the /Wwm 
facie  conclusion  instead  of  counteracting  it,  for, 
the  creditor  took  no  steps  to  bind  the  other  mem- 
bers of  the  family,  and  the  Rs.  625  which  he  got 
for  his  purchase  appears  to  be  nearer  the  value  of 
one-sixth  than  of  the  entirety." 

The  case  last  considered  was  followed  by  the 
Bombay  Court  in  Kai^ai  Gaiipaya  v.  Maiijappa 
(1888)  I.  L.  R.,  12  Bom.  691. 

In  Mariiti  Sakliaram  v.  Bahaji  (1890)  I.L.R., 
15  Bom.  87,  the  Court  held  that  when  the  mort- 
gage was  of  the  whole  family-property,  the  Court 
in  execution  ought  to  be  held  to  have  sold  the 
entire  property,  and  in  the  case  of  a  money- decree 
against  a  single  member  ( including  the  father ) 
the  presumption  would  be  that  the  debtor's  inter- 
est only  was  sold,  though  it  would    be  open  to  the 

20 


154  MITAKSHARA    LAW.         [CHAP.    lU. 

purchaser  to  rebut  the  presumption  by  showing 
the  existence  of  circumstances  leading  to  the 
inference  that  the  entire  property  was  sold  as  a 
fact. 

In  Daiilat  Ravi  v.  Mehr  Chand  (1887)  I.L.R., 
15  Cal.  70;  L.  R.,  14  I. A.,  187  the  decree  against 
the  managing  member  was  upon  a  mortgage  of 
the  entire  family-property  and  it  was  this  pro- 
perty that  was  eventually  sold  in  execution  of 
the  decree.  There  was  no  doubt,  therefore,  as  to 
what  was  actually  sold,  and  the  Court  had  simply 
to  consider,  whether  w^hat  was  actually  sold  was 
capable  of  being  sold  i.  c,  whether  the  mortgage 
was  valid  and  binding  on  the  family-property. 
The  defendants  did  not  contest  that  it  was  not 
binding  and  so  the  Judicial  Committee  held  the 
whole  estate  had  passed. 

In  Bhaghut  Per  shad  Singh  v,  G'lrja  Koer 
(1888)  I.  L.  R.,  15  Cal.  717;  L.  R.,  15I.A., 
99  the  mortgage  was  of  the  entire  family-pro- 
perty by  the  father  and  it  was  this  property 
that  was  eventually  sold  in  execution  of  decree. 
The  sons  having  failed  to  show  that  the  loan  was 
for  immoral  purposes,  the  Judicial  Committee  held 
that  what  was  actually  sold  was  also  validly  sold. 
They  further  held  that  in  the  particular  case  it 
was  not  necessary  for  the  purchaser  to  prove  the 
existence  of  family  necessity,  or  that  he  made  any 
enquiry. 

In  Narasanua  v.  Giirappa  (1886)  I.  L.  R.,  9 
Mad.  424,  there  was  no  question  as  to  the  nature 
of  the  debt  while  it  was  admitted  that  the 
purchaser  actually  purchased  the  entire  estate. 
Under  these  circumstances  the  High  Court  of 
Madras  held  that  though  the  father  only  was  the 
debtor  named  in  the  decree,  the  whole  estate 
passed. 

In    Minakshi    Navudii    v.     Immudi   Kanaka 
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(i888)  I.  L.  R.,  12  Mad.  j 42  there  was  in  the 
execution  department  an  infructuous  attempt  by 
the  sons  to  hmit  the  sale.  Lord  Fitzerald  said  : 
"  Upon  the  documents  their  Lordships  have  ar- 
rived at  the  conclusion  that  the  Court  intended 
to  sell,  and  that  the  Court  did  sell,  the  whole 
estate  and  not  any  partial  interest  in  it.  On  this 
point  see  also  Jaiikibai  v.  Mahadcv  (  1893  ) 
L  L.  R.,  18  Bom.  147. 

In  this  connection  allow  me  to  observe  that    a    P'ff"erence 

D6tW66n  tn6 

purchaser  in  execution  of  a  decree  for  money  due  positions  of 

from    a    father   either  upon   a     mortP:ae:e    of    the  *."  execu- 

family-property   by    the    father,  or  otherwise,  was  chaser  and 

heretofore  in  a  better  position    than  the  purchaser  ^  purchaser 

,  ^  '  at  a  private 

at  a  private  sale.  sale  accord- 

The  money  for  which  the  decree  was  passed  '"g.^?  °'^ 
was  considered  an  antecedent  debt,  i.e.^  a  debt 
due  by  the  father  in  a  transaction  previous  to  the 
auction-sale,  and  the  purchaser,  if  he  was  a  per- 
son other  than  the  decree-holder,  was  taken  to  be 
a  bojia  fuic  purchaser  for  value.  The  law  did  not 
require  the  purchaser  to  look  beyond  the  decree. 
In  Junmik  Kisliorce  Koouzvur  v.  Raghu  Nioidiin 
Singh  I.S.D.A.  Rep.  Beng.  186 1  p.  213  the  Judges 
said  :  "  We  are  clearly  of  opinion  that  the  plain- 
tiff has  been  unable  to  show  that  the  expenses 
for  which  those  decrees  were  passed  were,  looking 
to  the  decrees  themselves  (and  we  cannot  now 
look  beyond  these)  immoral  and  such  as,  under 
Hindu  law,  the  son  would  not  be  liable  for."  In 
Gh'dharce  Lallw.  Kantoo  Lall  (1874)  22  W.  R., 
56;  14  B.  L.  R.,  187;  L.  R.  1,  I.  A.,  321,  Sir 
James  Colvile  said:  "A  purchaser  under  an  exe- 
cution is  surely  not  bound  to  go  beyond  the  de- 
cree to  ascertain  whether  the  Court  was  right  in 
giving  the  decree,  or,  having  given  it,  in  putting 
up  the  property  for  sale  under  an  execution  upon 
it.     It  has  already  been  shown  that  if    the   decree 
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Later  deci- 
sions   give 
sons  power 
to  try   in 
their  suit 
the  nature 
of  the  debt. 


But  sons 
must  show 
debts  were 
immoral   to 
purchaser's 
knowledge. 


was  a  proper  one,  the  interest  of  the  sons  as  well 
as  the  interest  of  the  fathers,  in  the  property, 
although  it  was  ancestral,  were  liable  for  the  pay- 
ment of  the  father's  debts.  The  purchaser,  under 
that  execution,  it  appears  to  their  Lordships,  was 
not  bound  to  go  further  back  than  to  see  that 
there  was  a  decree  against  those  two  gentlemen 
(the  fathers) ;  that  the  property  was  property  liable 
to  satisfy  the  decree,  if  the  decree  had  been  given 
properly  against  them  ;  and  having  enquired  into 
that  and  having  bona  fide  purchased  the  estate 
under  the  execution,  and  bona  fide  paid  a  valuable 
consideration  for  the  property,  the  plaintiffs  were 
not  entitled  to  come  in,  and  to  set  aside  all  that 
has  been  done  under  the  decree  and  execution, 
and  recover  back  the  estate  from  the  defendant." 
But  this  was  attributing  to  the  decree  a  value 
which  it  did  not  deserve.  If  the  law  stood  as  laid 
down  in  these  cases,  a  father,  intent  upon  dis- 
sipating family-property,  had  simply  to  borrow 
money,  suffer  a  decree  to  be  passed  against 
him  and  in  execution  cause  a  sale  of  the  family- 
property.  Accordingly  in  Nanomi  Babuasin  v. 
Modhun  Mohiin  L.  R,  13  I.  A.,  p.  i  (I.  L.  R., 
13  Cal.  p.  21)  their  Lordships  of  the  Privy 
Council  said  .-  "  All  the  sons  can  claim  is  that,  not 
being  parties  to  the  sale  or  execution  proceedings, 
they  ought  not  to  be  barred  from  trying  the  fact 
or  the  nature  of  the  debt  in  a  suit  of  their  own." 
It  would  thus  appear  that  the  importance  attached 
to  the  decree  in  execution  of  which  the  sale  took 
place  has  been  completely  taken  away.  But,  if  on 
the  other  hand,  the  law  as  laid  down  in  Nanomi 
Babiiasins  case  had  stood  alone,  it  would  not  have 
been  safe  for  any  person  to  purchase  at  an  execution 
sale.  A  son  might  set  aside  bona  fide  purchases  for 
value.  To  prevent  this  state  of  things,  the  condition 
laid  down  by  their  Lordships  of  the  Privy  Council  in 
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Siwaj  Dmis'is  case  must  be  established  vi2.^  that 
it  would  not  do  for  a  son,  seeking  to  avoid  a  sale 
by  his  father,  to  show  merely  that  the  debt  for 
which  the  sale  was  held  was  contracted  for  im- 
moral purposes;  he  must  also  show  that  such  debt 
was  immoral  to  the  knowledge  of  the  purchaser. 

If  in  any  case,  a  Court  comes  to  the  conclusion 
that  the  debt,  for  which  a  sale,  purporting  to  convey 
the  entire  interest  of  the  family,  took  place  in  execu- 
tion of  decree  against  the  father  alone,  was  a  debt 
which  under  the  law  the  son  was  under  no  obliga- 
tion to  pay,  and  that  the  purchaser  was  aware  of 
the  character  of  the  debt,  the  sale  of  the  entire  pro- 
perty would  not  stand.  But,  as  in  such  a  case 
the  father's  share  could  be  proceeded  against 
for  his  own  debt,  and  the  sale  took  place  in  ex- 
ecution of  decree^  it  would,  under  the  ruling  in 
Deen  Dyal's  case,  stand  good  as  to  such  share, 
and  the  proper  decree  to  be  passed  would  be  to 
declare  that  the  purchaser  had  acquired  the  rights 
of  the  father,  leaving  him  to  get  such  rights  deter- 
mined by  partition  proceedings.  This  was  sub- 
stantially the  form  of  decree  in  Dcen  Dyal's  case. 

From  what  I  have  already  said  on  the  subject, 
you  may  have  seen  that  unless  the  sale,  in 
execution  of  decree  against  a  father  for  debts  of 
an  immoral  character,  actually  takes  place  during 
the  father's  lifetime,  i.  e.,  while  yet  he  has  an 
interest  in  the  undivided  property,  the  decree- 
holder  cannot  get  any  benefit  from  his  decree. 
For,  immediately  upon  his  death,  the  sons*  would 
take    by   survivorship,    and    the    father's  interest 


When  the 
debt  is  im- 
moral, or 
illegal,  the 
father's 
share  is 
liable. 


If  the  debt 
is  immoral, 
creditor 
would  have 
no  remedy 
against  son 
after 
father's 
death. 


*  Balbhaday  v.  Bis/ies/iar  (i%^6)  I.L.R.,  S  .All.  495  ;  Madho  Parshad 
V.  Mehrban  Svigh  C1890)  I.  L.  R.,  18  Cal.  157  (L.  R.  17  I.  A.  194). 
Venkatarama  v.  Senthivelu  1890  I.  L.  R.,  13  Mad.  265  ;  ^ragannath 
Prasad  V.  Sita  Ram  (1888)  I.L.R.,  II  All  302.  See  also  Butrxari  Lai  v. 
Daynstaikur  Misser  (1909)  13  C.W.N,  815.  when  the  coparcener  died  after 
decree  though  before  execution  of  it. 
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So  also 
where 
father  mort- 
gaged. 


would  not  be  assets  in  the  hands  of  the  heirs. 
This  is  the  law  in  all  the  provinces.  It  is  true 
that,  in  Bombay  and  Madras,  the  power  of  aliena- 
tion of  the  interest  of  single  coparceners  is  recog- 
nized, while  such  power  is  not  recognized  in  Bengal 
and  the  United  Provinces.  But  as  regards  the 
principles  of  survivorship^  which  we  are  now  con- 
sidering, the  law  is  the  same  everywhere.  Indeed, 
it  is  one  of  the  fundamental  principles  of  the 
Mitakshara;  and  if  the  son  is  under  a  legal  liability 
to  pay  his  father's  debts,  it  is  not  to  pay  all  debts 
indiscriminately. 

I  have  said  above  that  unless  the  sale  in  exe- 
cution takes  place  during  the  father's  lifetime,  the 
decree-holder  gets  no  benefit  under  his  decree. 
This  is  true  only  when  the  decree-debt  was  con- 
tracted for  immoral  purposes  to  the  knowledge 
of  the  lender,  and  even  then,  it  should  be  under- 
stood with  certain  reservations.  In  the  case  of 
Siiraj  Bunsi  Koer'^  where  the  debt  was  found 
to  be  of  an  immoral  nature,  and  the  purchaser 
was  shown  to  have  known  that  it  was  so,  the  sale 
had  actually  taken  place  after  the  father's  death. 
But  because  the  attachment  in  execution  had 
taken  place  while  yet  the  father  was  alive,  their 
Lordships  of  the  Privy  Council  held  that  a  valid 
charge  had  been  created  on  the  father's  share. 
For  the  samef  reasons,  where  the  decree  against 
the  father  was  a  decree  upon  mortgage  of  father's 
share  in  the  Provinces  where  such  mortgage  is 
legal  and  the  decree-holder  was  allowed  to  sell  the 
property  after  the  father's   death    in  the  presence 


•   I.  L.  R..  5  Cal.  148  ;  4.  C,  L.  R.  226  ;  L.  R.  6  I.  A.  88. 

See  also   Rai  Balkishen  v.    Rai  Situ  Ram  (lUi)  \.  L.  R.  7    All.    731; 

Jagamiath  Prasad  v.  Sita  Ram  (1881)  I.  L.  R.,  II  All'  302  ;  Be/ii  Fen/iad 
V.  Parbaii  Koex  (1892)  I.  L.  R.  20  Cal.  895. 

t  Rangayana  Shrinivasappa  v.  Ganapahlialla  {\i()\)  I,  L.  R.,    15   Bom. 
673;  Sivagiri  Zamindar  V.  TiruvengadA  {\'6iJ,)  1.  L.   R.,  7  Mad.  339. 
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of    his   heirs,    the    purchaser   was     held    to    have 
acquired  a  valid  title  to  the  father's  share. 

The  attachment  mentioned  in  the  preceding 
paragraph  must  be  one  after  decree  ;  for,  attach- 
ment before  decree  will  not  have  this  effect.  See 
Ramanayya  v.  Raugappayya  (1893)  I.  L,  R., 
17  Mad.   144. 

But  if  the  debt  be  one  for  which  the  sons  can    [fthedebt 
be  legally  made  liable,    the    death    of    the    father    moral  or 
after  a  decree  has    been  passed  ae:ainst  him    and    'J'^eaithe 

1     /•  •     1         I  :     1       1        1  1  1-  death  of  the 

before  it  has  been  executed  should  not  discon-  father  does 
cert  the  decree-holder.  In  such  a  contingency,  "i°*^-^^u5*f 
a  suit  ae;ainst  the  sons,  on  the  basis  of    the   ante-    his  creditor 

•  •  •  u 

cedent  decree-debt,  may  be  mstituted  by  the  against  the 
creditor  for  recovery  of  his  money,  from  the 
whole  of  the  ancestral  estate.  See  Karnntaka 
Ilanumantlm  v.  Anditkuri  Hanumayya  (1882) 
I.  L.  R.,  5  Mad.  232  ;  Udaram  Sitaraiii,  v.  Raini- 
Panduji  (1875)  ^'  Bom.  H.  C,  R.,  p.  76;  and 
Lachmi  Narain  v.  Kunji  Lai  (1894)  ^-  L.  R. 
16  All.  449. 

I  have  up   to    this   time    considered   cases    of    '^  P'^j.^^.t® 

,      .  ^  .  f   J  1  •    I        1         I  sale  failing 

sale  m  execution  ot  decree  as    to   which    the    law    as  to  entire 
is  the  same  in  all  the  provinces.     As    regards  the    ["^^^aild"^^^ 
law  of  private  alienations    of    the    interest    of  an    as  to  a  co- 
undivided    coparcener,    the   law     in    Bengal   and    fnT*resr^ 
the  United  Provinces  is,  as  we  have  already  seen, 
different  from  that  of   Bombay  and    Madras.       In 
Bengal    and    the    United    Provinces  no  individual 
member    can     privately     alienate     his    undivided 
interest  in  the  family-property.   And,  accordingly, 
if  a  father  purporting  to  sell  for  a  valid  antecedent 
debt  sells  the  entire  interest  in  an  estate  for  what, 
after  all,  turns  out  to  be  an  immoral   debt    to   the 
knowledge   of   the    purchaser,  the  alienation,  if  in 
Bengal  or  the  United  Province,  would  fall  through 
in    toto ;  but  in  Madras  and  Bombay,  it  would  be 
good  as  to  the  father's  share. 
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After-born  In  this  part  of  our  subject,  we  have    been  con- 

®°"^"  sidering  the  rights  of  sons  to  question   alienations 

made  by  their  fathers.  But  it  is  \^ell  to  re- 
member that  it  is  only  those  sons  who  were  in 
existence  at  the  date  of  the  alienations  that  have 
the  right  to  question  them.  Previous  to  their 
birth,  the  father  was  independent  of  them  and 
their  rights  arose  only  on  their  birth.  If  the 
father  had  any  sons  previous  to  the  alienation, 
such  pre-born---  sons  and  their  father  represented 
the  entire  coparcenary,  and  if  they  together  made 
the  alienation,  it  cannot  be  questioned  by  the 
after-born  sons.  For  the  same  reasons,  if  the 
father  had  no  son  at  the  date  of  the  alienations 
the  purchaser  from  the  father  would  take  an 
indefeasible  title.  It  is  true  that  the  original  texts 
speak  of  the  ''yet  unbegotten "  sons  but  the 
case-lawf  on  the  point  has  settled  the  question  to 
the  effect,  that  the  texts  contemplate  only  the 
case  of  a  son  in  the  womb  at  the  time  of  the 
alienation. 
Ratification.  In  several  cases,  sons  who  can  question  alie- 

nations made  subsequent  to  their  births  are  subse- 
quently made  to  ratify  them  by  consent.  In  such 
cases  the  consent  of  after-born  sons  i.  e.,  of  sons 
born  after  the  alienation  in  question  and  previous 
to  the  ratification  should  be  obtained,  along  with 
the  consent  of  the  other  sons  who  did  not  ratify 
the  transactions  ;  for,  it  has  been  held  that 
alienations  which  are  invalid  as  against  some 
sons  are  also    invalid    against  others    who    came 


*  Raja  Ram  Te^vary  v.  Liiclmiun  Pers/iad(lS6'j)8  VV.  R.  15  ;  B.  L.  R. 
Suv.  Vol.  n^  ;  Gnd/iaree  Lall  V.  Kantoo  La// {1S74)  22  W.  R.  56;  14 
BLR  187;  L.  R.  I  L  A.  321.  B/iolanat/i  Khettry  v,  Kartkli  Kissen 
ijas  ' Khettry  (1^0^)  I.  L.  R.,   34  Cal,  872  ;  il  C.  W.  N.  462, 

+  Yekeyamian  v.  Agniswarian  (1869)  4  Mad.  IL  C.  Rep.  307.  L  L.  R.„ 
3  Cal.  214;  Sabapat/ii  v,  Somasii>u/aram  (1882)  L  L.  R,,  16  Mad.  76. 
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into  existence    before  tlie   alienations  •■  were  made 
valid  by  subsequent  ratification. 

It  remains  for  me  tn  notice  the  cases  in  which    Equities 

1  •   •  ■         .\      ^     .\  i^'  -If  which  arise 

the  equities  require  that  the  setting  asidf  ol  a  on  setting 
sale  shouUI  be  attended  with  certain  conditions.  aside  sales 
In  cases  of  sales  in  execution  of  decrees,  No  refund 
where  it  is  doubtful  what  interest  the  purchaser  '"  cases  of 
has  acquired  by  his  purchase — the  doubt  arisinj^,  sales, 
either  because  one  of  the  members  was  sued,  or 
because  of  the  imperfect  description  of  the  pro- 
perty in  the  sale-certificate — and  the  court  de- 
termines that  though  the  purchaser  thought  he 
was  purchasing  too  much,  he  has  become  entitled 
by  his  purchase  to  a  smaller  interest,  the  court 
merely  construes  the  sale  proceedings  and  does 
not  set  aside  a  sale,  wholly  or  in  part.  In  such 
a  case  the  purchaser  can  have  no  claim  to  a 
refund  of  any  portion  of  the  purchase  money 
paid  by  him.  And  this  is  so,  because  the  pur- 
chaser paid  for  what  he  bargained,  or, what  he 
thought  he  bargained.  We  may  therefore  leave 
these  cases  out  of  our  consideration  on  the 
present  occasion.  So  in  Madras  and  Bombay 
where  private  alienations,  of  the  interest  of 
individual  members,  not  consented  to  by  the 
other  members,  are  recognised,  in  the  event  of 
a  private  alienation  of  the  entire  famliy-pro- 
perty  by  a  single  member  for  an  alleged  necessity 
being  questioned  by  the  other  coparceners,  the 
alienee  can  have  no  equitable  claim  to  refund  of 
any  portion  of  the  purchase  money  from  the 
plaintiff-copaiceners  who  derived  no  benefit  from 
the  transaction.  If  in  any  case,  the  alienor 
deceives  the  alienee  into  believing  that  he  has 
a  right  to  convey  a  bigger  interest  than  he    really 


*  S  .e    Iliiiflifool  N'liai'i  Siiig/i   v.  Beer  Naraui  Siji^/i  (1869)   11   \\.  R. 
21 
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possesses,  tlie  purchaser,  upon  Ills  purchase  being 
limited  to  a  smaller  interest,  may  have  a  claim 
for  compensation  against  the  alienor,  but  none 
whatever  against  the  person  whose  interest  was 
Bui  con.         not  affected  by  the  sale.     But  if   in  such  a  case  it 

mone*y'°"  ^^  ^^^^  ^^^Y  ^^  ^^^^  coparcener  seeking  to  have 
must  be  the  sale  set  aside,  wholly  or  partially,  to  pay  such 

by  plaintiff  compensation  i.e.,  the  compensation  which  his 
if  he  should  coparcener,  the  alienor  was  bound  to  pay,  courts 
wtseiiaWe  '^""^Y.  '^'""^  ought  to,  declare  that  the  sale  be  set 
for  it.  aside,  in  part  or  wholly,  only  upon  the  condition  of 

such  coparcener-plaintiff  paying  the  compensation. 
Thus,  in  Bengal  where  a  private  sale  of  the  entire 
coparcenary  property  by  a  single  coparcener    can 
take  place  only  for  legal  necessity,    including    the 
payment  of  an  antecedent  debt,  if  in  any  case  the 
plea  of  legal  necessity  is  not    made  out,    the  sale 
must  under  Sadabart's  case,  be  set  aside   7/1  ioto. 
But  if  the  alienor  be  the  father,  then    whether    he 
be  alive  or  not  at  the  setting  aside  of  the  sale,  the 
consideration  received  by  him    would    be    a    debt 
binding  on  the  sons,  unless  it  was  spent  by  him  for 
immoral  purposes  ;  and  the  Court,  in  setting  aside 
the  sale  at  the  instance  of  the  sons,  may  provide,  as 
a  condition  precedent,  that    the    purchase-money 
should  be  paid.     But,  if  the  consideration    money 
were  spent    for  immoral  purposes,  and  the  sale    is 
set  aside  after  the  father's  death,  the  decree  should 
be  without  any  conditions.      For,  upon   the    deatli 
of  the  father,  the  ancestral  property  by    survivor- 
ship became  the    property   of  the    sons,   and    the 
creditor,  by  the  death  of  his  debtor,  lost  all  remedy. 
On  the  other    hand,   if    the    consideration    money 
were  spent  for  immoral  purposes,  and  the  sale  set 
aside    during    the    father's    lifetime,   the    creditor 
would    be     competent     to    proceed    immediately 
against  the  father  and  sell  his   interest    in    execu- 
tion of  decree.      In  such  a  case,  therefore,  a  Court 
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of  equity  may,  as  in  the  case  of  Maliabcer  PersaU 

\'.  Ramyad  Singk    (1873),    ^-    ^'    ^-    ^'    9^ ;   20 

W.  R.  192,    order    that    the    property    should    be    J.^eTen 

thenceforth  possessed  in  defined  shares,   and    that    of  pur- 

the  shares  of  the  vendors  should  be  subject    to    a    ^^^^^^^  °" 

lien  for  the    return    c»f  the    purciiase    money.      So    aside  a 

also,    if    the    alienation    be    made    by    any    other    ^*'®' 

member,  and  if  at  the  date  of  the  setting  aside  of 

the  sale  such  member  be  alive,  then  it   would    not 

be  equitable  to  set  aside  the  sale  and    allow   such 

member  to  receive  his  share  discharged  of  the  lien 

for  the  purchase  money.     The  decree  ought  to  be 

made  as  in  the  case  of  Mahabeer  Persad,  cf  which 

the  decision  was  approved  by  the  Privy  Council  in 

Madho  Parsliadw.  Mehrban  Singh  (i^go)  I.L.R., 

18  Cal.  157  ;    I.  R.  17  I.  A.  194.  But  if  the  vending 

coparcener  be  dead  at  the  time  of  the  setting  aside 

of  the  sale,  the  creditor  would  have    no   claim    to 

lien  or  to  refund.      See  the  judgment  in    the    case 

of  Madho  Persad  above  cited. 

In  lamuna  Par  shad  v.  Ganga  Pershad  Singh 
(1892)  I.  L.  R.,  19  Cal.  401  two  out  of  three  co- 
parceners executed  a  mortgage  of  some  joint 
properties  in  favour  of  one  person,  and  then  all  the 
three  executed  a  motgage  of  the  same  properties  in 
favour  of  another  person.  The  prior  mortgagee 
after  the  creation  of  the  second  mortgage  sued 
all  the  three  coparceners  and  obtained  a  decree. 
The  second  mortgagee  thereafter  instituted  suit 
against  all  the  three  mortgagors  and  obtained  a 
decree,  and  in  execution  thereof  the  plaintills  pur- 
chased the  mortgaged  property.  After  the  plaintiffs' 
purchase  in  execution  of  the  second  decree,  the 
previous  mortgage-decree  was  executed,  and  the 
defendant  purchased  the  property.  The  plaintiffs, 
who  were  the  purchasers  in  execution  of  the  decree 
upon  the  mortgage  by  all  three  coparceners,  then 
sued   the    defendant    for    a    declaration    that    the 
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mortgage    by    two    out    of  three  coparceners  was 
inoperative,  and  that  the  defendant  had   acquired 
no    lien    by    his    purchase   in  execution  of  decree 
upon  the    mortgage.     The    Court    held    that    the 
mortgage   by  the  two  coparceners  was  not  proved 
to  have  been  for  legal  necessity    and    was,    there- 
lore,  according  to  the  law  as  interpreted  in  Bengal, 
invalid  :   but    as    an  unconditional  setting  aside  of 
the  mortgage  would  enure  to    the    benefit    of  the 
two  coparceners,  and  through  them  to  the  plaintiffs, 
the  Court  in  accordance   with    the    principle    laid 
down    in    Maliabecr    Pcrsad    v.    Raniyad    Siiigli 
(1873)  '2  B.L.R.,  90  declared  that  the  first  mort- 
gage-debt was  a  charge  on  the  shares  of  the  mort- 
gagors which  the  plaintiffs   had    purciiased.      See 
also    Biniivnri  Lai  v.  Dayasiinkar   Misser   (1909) 
13  C.W.R    1815. 
Hindu  law  It  lias  been  observed  in    Chapter    I    that    the 

not  to  deter-    p^j-gQ^^i  i^^ys  of  suitors  liave  only  to   be    adminis- 

mme  son  s        ',,,,,.         ^  ,    -'  . 

liability.  tered  by  the  Indian  Courts  to  determme  questions 

relating  to  succession,  inheritance  and  marriage. 
Our  courts,  therefore,  have  not  to  administer  the 
pure  Hindu  Law  for  determining  the  liability  of  a 
Hindu  under  that  law  to  pay  the  debts  of  his  father 
or  grandfather.  It  is  true  that  in  all  civilized  coun- 
tries the  payment  of  debts  of  a  deceased  ancestor 
by  a  person  who  inherits  his  assets  is  considered  a 
moral  and  a  legal  duty  and  this  principle  is  also 
recognized  by  statute  in  the  case  of  Hindus  in 
the  Probate  and  Administration  Act  V  of  1881. 
But  as  under  the  Mitakshara  law  a  son's 
interest  in  ancestral  property  is  coordinate  with 
his  father's  and  a^  no  individual  member — 
including  the  father  has  before  partition  any 
defiiiile  share  in  the  property  it  cannot  be  said 
that  the  father  at  his  death  leaves  any  assets. 
In  this  state  of  things,  three  views,  Mr.  Mayne 
says  in  his  'Hindu  Law  and    Usage'    7th    Edition 
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p.  393  might  be  taken  of  the  son's  habihty  :  "first 
that  it  only  attached  to  the  separate  or  self  ac- 
quired property  of  the  father  which  the  son 
strictly  took  as  his  heir  :  secondly  that  it  attached 
to  that  share  of  the  joint  property  which  accord- 
ing to  the  rulings  on  Madras  and  Bombay,  a 
father  can  dispose  in  his  lifetime  ;  thirdly  that 
it  applied  to  the  whole  property  in  the  hands  of 
the  father  as  representing  the  joint  family.'' 
After  some  conHict  of  decisions  the  last  view 
has  been  decided  lo  be  the  correct  one.  Poiuiappa 
V.  Pappiivayyaiigar  I.  L.  R.  4  Mad.  i.  Sheo  Pro- 
shad  \.  /ling  Bahadur  (1882)  I.L.R.  9  Cal.  389  ; 
Govind  Krishna  Gujar  v.  Sakharani  Narayan 
(1904)  28  Bom,  383  :  Unied  Hatisingh  v.  Goman 
Bhaiji  (i'S>g^)  20  Bom.  385.  The  British  Courts 
were  unable  to  adopt  in  their  entirely  the  texts 
which  enjoin  a  son  to  pay  his  father's  debts,  as 
if  they  were  his  own  debts.  Thus  it  has  been 
held  that  the  person  of  the  son  cannot  be  pro-  Son  not 
ceeded  against  for  his  father's  debt,  Pranhullahh  nlbiefor^ 
V.  Deocristin  Bom.  Sel  Repts.  4.  Narasimharav  father's 
V.  Antaji  2  Bom.  H.C.R.  64. 

On    the    same     principle    a    creditor    cannot 
enforce   payment    of     the    father's    debt    against    Neither 
property   allotted  to   the  son   on  partition.    Rama    son's  share 
Chandra  Padayachi    v.    Kondayya    Chetti    (1901)     rs^iable**""' 
I.L.R.    24    Mad.    555   though  the  result  would  be 
otherwise,  if  the  partition   were  effected   to    avoid 
payment    of     such    debts.     Knshnasanii  Konan 
V.  Raniasami  Ayyar  (1099)  I.L.R.  22  Mad.  519. 

It  is    worth  observing    here    that    until    lately    Liability 
the  Bombay  Courts  had  adhered    strictly    to    the    co"parcen°ai-y 
Hindu  law  and  held    that  a  son  was  boutid  to  pay    property, 
his   fathers'    debts  even    though    he    inherited  no 
assets.      But    in     1S66    Act    VI 1    was    passed    to 
limit    the    son's  liability  to  the  assets  inherited  by 
him  from   hib  father. 
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Mitakshara  jhc    Reports     teem     with     decisions    of    the 

decisions  .    r  _  . 

irre  con-         Several    High    Courts    and    of  the    Privy  Council 
ciiabie.  Qj-j     j|.j^     several     questions     considered    in    this 

chapter.  1  have  not  attempted  to  reconcile 
them  all,  and  indeed  such  an  attempt  would 
have  been  fruitless.  That  the  decisions  are  so 
irreconcilable  appeared  to  the  Judicial  Committee 
itself.  In  Naiiomi  Bahuasiii  v.  Modhun  Mohiin 
(18S5)  I.  L.  R.,  13  Cal.  21,  Lord  Hobhouse  is 
reported  to  have  said  (p.  35).  "There  is  no 
question  that  considerable  difficulty  has  been 
found  in  giving  full  effect  to  each  of  the  two 
principles  of  the  Mitakshara  Law,  one  being  that 
a  son  takes  a  present  vested  interest  jointly  with 
his  father  in  ancestral  estate,  and  the  other  that 
he  is  legally  bound  to  pay  his  father's  debts,  not 
incurred  for  immoral  purposes,  to  the  extent  of 
the  property  taken  by  him  through  his  father. 
It  is  impossible  to  say  that  the  decisions  on  this 
subject  are  in  all  points  In  harmony,  either  in 
India  or  here."  So  in  Laljcc  Sahov  v.  Fakcer  Chand 
(1880)  1.  L.  R.,  6  Cal.  135 '(p.  137)  Justice 
Pontifex,  in  delivering  tiie  judgment  of  the  Court, 
said  :  "This  appears  to  us  to  be  one  of  those 
fraudulent  cases  on  the  part  of  a  Mitaksliara 
father  and  son  which  have  led  to  the  late  fluctuat- 
ing devolopments  of  Mitakshara  law." 

The  following  summary  of  the  discussions 
in  the  preceding  pages  may  be  useful. 

1.  When  all  the  coparceners  are  adults,  any 
coparcenary  property  or  any  portion  thereof  may 
be  sold,  mortgaged  or  even  given  away  by  all  the 
coparceners  joining  in  the  conveyance,  mortgage 
or  gift.  But  if  some  of  the  coparceners  be  minor 
a  gift  will  not  be  permissible,  and  the  intending 
purchaser  or  mortgagee,  before  entering  upon  the 
transaction,  must  satisfy  himself  by  a  bonajide 
enquiry  that  the  sale  or  mortgage   is  necessary  to 


Summary. 
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meet  a  legal  necessity  of  the  family  or  Is  bene- 
ficial to  tiie  minors  and  if  so  satisfied  (but  not 
otherwise)  must  get  the  conveyance  or  mortgage 
executed  by  the  adults  for  themselves  and  for 
the  minors  ante  pp.  IJS — ^-^• 

Explanation  i. — In  reference  to    the  coparce-     25  aii.  407 
narv    property,    the    kartn,     or    manager    of     the     (4i5)  or  30 

r       "•!  I  "^   I  •  i       /  1       I  *l  •         lA.  165(l69i 

family,  where  there  is  a  karia,  and  where  there    is  ^^  7  c.w.n. 

no  yfe^;'/(7,  the  adult  members  would   represent    the  681(687,. 
minors.      But  the    kartn    or    the    adult    members 

would  have  no  power  to   l)ind   the    minors    perso-  oriQCai. 

nally  or    outside  the  coparcenary    |)roperty,    ante  507.  34C.tI 

"  '  892. 

p.    I2S. 

Explanation  2. — Payment  of  the  debts  of  the 
ancestors  (including  those  of  the  father  who  may 
be  alive  and  managing  the  affairs  of  the  family) 
provided  such  debts  are  not  incurred  for  immoral 
purposes  is  a  legal  necessity  and  a  conveyance 
or  mortgage  of  ancestral  property,  made  by  any 
coparcener  for  the  payment  of  such  antecedent 
debts  would  be  valid  and  binding  on  the  copar- 
ceners, ante  p.p.  ii^j — 128. 

2.  In  Bengal  and  the  United  Provinces  no 
undivided  coparcener  can  alienate  his  interest 
in  coparcenary  property.  If  he  should  do  so,  the 
alienation  will  not  affect  the  coparcenary  property. 
ante  pp.  /oj — /08. 

But  in.  the  Presidencies  .of  Bombay  and 
Madras  an  undivided  coparcener  may  alienate 
his  own  interest  in  any  coparcenary  property 
though  the  purchaser  would  not  be  competent 
to  seek  partition  of  the  individual  property  con- 
cerned but  must  seek  a  general  partition  of  the 
entire  family  property,  ante  pp.  log — ///. 

When  therefore  a  father  in  Bengal  or  the 
United  Provinces  alienates  an  ancestral  property, 
not  for  the  payment  of  any  antecedent  debts  but 
for  his  own  purposes  which  are  not     immoral,    the 
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alienation  would  be  invalid  and  not  affect  the 
coparcenary,  though  the  sons  by  reason  of  their 
pious  duty  to  pay  their  father's  debts  would  be 
hound  to  repay  the  consideration  for  the  aliena- 
tion as  a  debt  due  by  the  father.  But  in  the 
Presidencies  of  Bombay  and  Madras,  the  aliena- 
tion in  the  circumstances  mentioned  above  would 
be  operative  on  the  father's  interest — the  liability 
of  the  sons  in  respect  of  the  consideration  for  the 
alienation  being  proportionately    reduced. 

3.  In  Bengal  and  the  United  Provinces  as 
regards  private  alienations  of  coparcenary  pro- 
perty, the  suits  are  either  by  alienees  to  enforce 
alienations  of  the  entire  coparcenary  interest  in 
any  property  or  by  coparceners  who  were  no 
parties  to  the  alienations  and  who  seek  to  have 
the  alienations  set  aside  /;/    toto. 

In  suits  by  alienees,  they  have  to  prove  the 
factum  of  alienation  and  of  their  being  satisfied 
of  the  existence  of  legal  necessity  for  the  alie- 
nation ante  pp.  132—133. 

In  suits  by  coparceners  they  have  to  prove 
that  there  existed  no  legal  necessity  for  transfer. 
When  the  alienations  are  impeached  on  the 
crround  that  the  debts  for  the  payment  of  which 
the  transfer  took  place  were  immoral,  the 
coparceners  must  prove  that  the  debts,  were 
immoral  to  the  knowledge  of    the  transferee,    ante 

PP-  J33—J35-  .         . 

When  an  alienation  of    family   property    made 

by  a  coparcener  on  the  avowed  ground  of  legal 
necessity  is  set  aside  at  the  instance  of  another 
coparcener,  Courts  should,  when  setting  aside  the 
alienation  order  that  the  property  should  thence- 
forth be  held  in  defined  shares  and  the  shares  of 
the  transferrers  should  be  subject  to  the  lieu  of 
tlie  transferees  for  the  return  of  the  purchase 
\T\oney.  ante  pp   161 — 16^. 
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It  should  be  noted  tliat  in  Bengal  and  the  Unit- 
ed Provinces  in  suits  relating  to  private  alienations 
courts  have  not  to  decide  whether  the  entire  in- 
terest of  all  the  coparceners  or  the  undivided  in- 
terest of  some  out  of  several  coparceners  passed. 

4.  In  the  Presidencies  of  Bombay  and 
Madras,  the  suits  relating  to  private  alienations 
of  coparcenary  property  are  either  by  alienees  or 
by  coparceners.  In  suits  by  alienees,  they  seek'to 
enforce  alienations  either  of  the  entire  coparcenary 
interest  in  any  property  or  of  the  undivided 
interest  of  some  of  the  coparceners.  On  the 
other  hand  in  suits  by  coparceners  other  than  the 
alienors,  the  plaintiffs  seek  to  have  the  alienations 
as  relate  to  their  interest  set  aside.  In  all  such 
suits  the  instrument  of  transfer  being  proved,  the 
interests  of  the  transferors  are  held  to  have 
passed.  But  in  order  to  determine  whether  the 
entire  interest  passed  or  not  the  Courts  are  called 
upon  to  dicide  (i)  whether  the  transferors  had 
the  authority  to  transfer  the  entire  interest  of  the 
coparceners  and  (2)  whether  having  the  authority 
the  transferors  as  a  matter  of  fact  transferred  such 
entire  interest.  The  rules  for  interpretation  of  sale 
certificates  (pp.i48-i55)may  be  use  fully  referred  to. 

5.  In  every  part  of  India,  the  interest  of  an 
undivided  coparcener  under  the  Mitakshara  Law 
can  be  attached  and  sold  in  execution  of  decree 
against  him.  But  as  such  undivided  coparcener 
may  not  only  represent  the  interest  of  his  own 
self  but  of  the  entire  coparcenary,  courts  have 
frequently  to  decide  whether  the  decree  against 
him  was  not  in  his  character  as  representative 
of  the  family.  In  order  to  determine  this  ques- 
tion, Courts  will  hav(;  to  find  whether  the  debt 
was  to  meet  a  legal  necessity  of  the  family. 
Having  found  on  this    question,   Courts   will    next 
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liave  to  lind  what  Interest  was  actually  put  up 
to  sale  and  sold — whether  the  entire  interest  of 
the  family  or  a  smaller  interest — the  interest  of 
the  debtor  on  the  record. 

Explanation  i. — -When  in  execution  of  a  decree 
upon  a  mortgage  of  ancestral  property  passed 
against  any  coparcener  (father  included),  the 
mortgaged  property  is  sold,  the  sale  should  be 
held  to  have  passed  the  entire  family  property  or 
the  interest  of  the  debtor  onlv,  accordinor  as  the 
mortgage  might  be  held  binding  on  the  family 
property  or  on  the  mortgagor's  interest  only. 

Explanation  2. — When  in  execution  of  a  simple 
decree  for  money  passed  against  a  father  or  any 
other  member,  the  interest  of  such  debtor  is  sold, 
the  sale  should  be  presumed  to  be  a  sale  of  only 
the  interest  of  the  debtor  named  in  the  decree. 
But  it  would  be  open  to  the  purchaser  to  show  (1) 
that  the  entire  family-property  was,  as  a  fact, 
bargained  for  and  sold,  and  (2)  the  existence  of 
circumstances  which  would  support  a  sale  of  such 
entire  property.  11  I.  A.  26  or  10  Cal.  626;  14 
1.  A.  77  or  14  Cal.  572  ;  15  Bom.  87. 

Explanation  3. — If,  in  the  case  last  supposed 
the  father  be  the  debtor,  and  the  purchaser 
should  show  that  he  actually  bargained  for  the 
entire  property,  then  the  purchaser  would  be 
entitled  to  the  entire  property  unless  the  sons 
should  show  that  the  debt  for  which  the  decree 
was  passed  against  the  father  was  of  an  immoral 
nature  to  the  knowledge  of  the  purchaser. 

Explanation  4.- — But  if  any  other  member  be 
the  debtor  then  the  purchaser  would  be  entitled 
to  the  entire  property,  only  upon  showing  (i) 
that  he  bargained  for  the  same  and  (2)  that 
the  debt,  was  incurred  for  a  legal  necessity,  or, 
that  he  enquired  and  was  satisfied  that  the  debt 
was  required  for  a  legal  necessity. 
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6.  When  an  alienee  is  entitled  to  an  entire 
coparcenary  property  either  by  private  alienation 
or  by  purchase  in  execution  of  decree,  the  transfer 
may  be  viewed  as  an  act  of  all  the  coparceners 
and  the  alienee  would  be  entitled  to  recover 
possession  of  the  property,  but  should  the  alienee 
be  entitled  only  to  the  interests  of  some  of  the 
undivided  coparceners  in  a  particular  property 
he  would  not  be  competent  to  seek  a  partition 
of  the  particular  property  concerned  but  must 
seek  a  general  partition  of  the  entire  family  pro- 
perty unless  the  coparceners  other  than  those 
whose  interests  have  been  transferred  consent. 
ante  pp.  11  j  — 114, 

7.  A  creditor  who  has  advanced  money  to 
a  Mitakshara  father  living  in  coparcenary  with 
his  sons  for  being  spent  in  immoral  purposes, 
cannot  after  the  death  of  the  father  proceed 
against  the  sons  to  recover  his  money.  But  in 
the  Presidencies  of  Bombay  and  Madras  he  can, 
for  the  money  advanced,  obtain  from  the  father 
a  conveyance  of  his  undivided  interest  in  any 
ancestral  property.  In  every  part  of  India,  the 
creditor  can  sue  the  father  for  a  personal  decree 
and  having  obtained  such  a  decree  realize  the 
same  while  the  father  is  alive  by  selling  the 
undivided  interest  of  the  father  in  any  ancestral 
property  or  by  selling  his  self-acquired  property, 
if  any.  Should  the  father  die  after  attachment 
has  been  made  in  execution  of  the  decree,  the 
sale  would  not  be  infructuous.  ante  pp.  157 — 159. 

8.  That  after  born  sons  have  no  right  to 
question  alienations  made  before  their  birth, 
ante  p.  160. 

9.  That  when  a  sale  is  set  aside  in  part 
or  ///  toto  the  decree  may  provide  for  refund  of 
entire  consideration  money  or  a  part  thereof  as 
the  equities  of  the  case  may  require. 
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Joint  Property  UiNder  the  Dayabhaga. 

We  have  already  seen  that  in  British  India, 
Hindu  law  is  the  personal  law  of  a  Hindu  by  birth 
and  religion,  and  I  presume  you  know  that  a 
family,  governed  by  the  special  doctrines  of  any 
particular  school  of  Hindu  law,  may  migrate  from 
one  province  to  another  and  yet  continue  to  be 
governed  by  the  doctrines  of  its  own  school/ 
This  may  seem  to  imply  that  there  is  no  locality 
or  territory  which  generally  is  governed  by  the 
doctrines  of  any  particular  school.  But  the  fact 
is  otherwise.  In  Bengal,  the  majority  ,'of  the 
inhabitants  are  governed  by  the  Dayabhaga  of 
Jimutvahana  and  prima  facie ^  therefore,  every 
Hindu  resident  in  Bengal  must  be  presumed  to 
be  subject  to  the  Dayabhaga  law,  until  he  is 
shown  to  be  subject  to  a  different  school  i^Ram 
Das  V.  Chandya  Dassia,  (1892)  I.  L.  R.,  20 
Cal.  409).  This,  you  must  remember,  is  a  pre- 
sumption of  fact  and  the  strength  of  the  pre- 
sumption will  depend  upon  the  facts  of  each  case. 
Thus,  in  a  commercial  town  like  Calcutta,  where 
people  of  different  nationalities  and  religious  per- 
suasions reside,  side  by  side,  the  presumption 
will  be  very  weak.  It  may  be  rebutted  by  prov- 
ing that  the  domicile  of  the  family  is  a  Mitak- 
shara  territory,  or,  that  the  family  originally  mi- 
grated from  a  Mitakshara  province  and  in  its  new 
abode    has    continuously    observed     the   peculiar 


'  Rulchepulty  Dtitt  Iha  v,  Rajunder  Narain  Rae  (1839)  2  M  I.  A.  132 
Byjnnth  Pershad  v.  Kopilmou  Singh  (1875)  24  W.  R.  95.  Soorendranatli  Roy 
V.  Hiramonee  Burmoneah,  (1868)  12  M.  I.  A.,  81  ;  i  B.  L.  R.,  P.  C,  26  ; 
10  VV.  R.,  P.  C.  35.  Srimutty  Dibeahv.  Koo7id  Luta  {\'i,\^')  4  .M.  I.  A. 
292  ;  7  W.  R.  P.  C.  44.  Manik  Ciiand  G>lec/ia  v.  Jagal  Settani  (1889]  I. 
L.  R.,  17  Cal.  518.  Puditiavuii  v.  DooLir  Sing  (1847)  4  M.  I.  A.,  259  ', 
W.  R.  P.  C,  41. 
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rites  of  the  Mitakshara  in  marriages,  births  and 
deaths  {Ravi  Broino  v.  Kaniinee  6  W.  R.,  295). 
With  these  prefatory  remarks  I  shall  confine  my 
attention  for  a  time  to  the  law  of  joint  property 
under  the   Dayabhaga. 

The  Dayabhaga  conception  of  joint  property 
is  very  different  from  the  Mitakshara.  Under  the 
latter,  as  regards  ancestral  property,  the  sons  and 
grandsons  acquire  a  right  by  birth,  with  their 
father  and  grandfather.  Under  the  former  the 
father  is  the  absolute  owner  of  all  ancestral,  not 
to  mention  of  his  self-acquired,  property.  Under 
the  Mitakshara,  partition  is  one  of  the  modes  of 
acquisition  of  property  like  inheritance,  seizure, 
etc.,  and  before  partition  no  one  can  predicate 
what  his  share  would  be  at  the  partition  when 
made;  but  under  the  Dayabhaga,  partition  is  mere- 
ly the  outward  manifestation  of  previously  exist- 
ing separate  interests.  Under  the  Mitakshara, 
there  may  exist  joint  families  consisting  only  of 
a  father  and  sons  and  grandsons,  and  in  such 
joint  families  the  rights  of  the  members,  as  regards 
the  ancestral  property  of  the  family,  will  be  co-or- 
dinate, but  under  the  Dayabhag  such  families 
will  not  come  under  the  denomination  of  a  joint 
family — the  sons  being  absolutely  dependent  on 
the  father. 

It  is  usual  to  compare  a  coparcenary  under 
the  Mitakshara  with  an  English  joint-tenancy,  and 
family-property  under  the  Dayabhaga,  with  an 
English  tenancy-in-common.  But  though  the 
analogy  between  a  coparcenary  and  a  joint-tenan- 
cy is  not  so  close,  the  analogy  between  a  Daya- 
bhaga joint  family  and  tenancy-in-common  is 
marked.  I  have  said  that  a  joint-tenancy  and  a 
coparcenary  under  the  Mitakshara  do  not  bear  a 
very  close  resemblance  to  each  other.  A  word  is 
necessary  to    explain  my  meaning.     Joint-tenants 
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have  unity   of    possession,    as    we    have    seen    in 
Chapter  I.,     So  have    the  members  of   a    Mitak- 
shara   coparcenary    unity    of     possession.       In    a 
joint-tenancy,    there    is    no    descent    of     interest 
upon  the  death  of  any  joint-tenant,  but  the  survi- 
vors take  up  his  interest.      So,    in    a    Mitakshara 
family  consisting  of  a  father  and  sons,    upon    the 
death  of  one  of  the  sons,    the    survivors    take    up 
the  interest  of  the  deceased.     Should  one  of    two 
joint  tenants  convey  his  interest  in  the  tenancy  to 
a  third  person,  the  nature  of    the   tenancy    would 
be  changed  into    that    of    a    tenancy-in-common. 
So,  in  Madras    and  Bombay,  should   one   of    two 
coparceners  alienate  his  undivided  interest,    or   in 
any  province  should  an    execution  sale  take  place 
in  reference  to  the  interest  of  such    member,    the 
coparcenary  would  be  changed  into  a    tenancy-in- 
common.     But  here  the  resemblance  ceases.     In 
a  joint-tenancy,  while   the    tenancy    continues    as 
such,  none  but  the  original    tenants,  or  the    survi- 
vors   of    them,     can     have    any    interest    in    the 
tenancy,    and    by    deaths    the    interests     of     the 
survivors  go  on  continually  increasing.     But  in    a 
Mitakshara  coparcenary,  new    members    are    con- 
tinually added  to  the  original    number    by    births. 
The    resemblance     between    joint-tenancy  under 
the  English  law  and  a  Mitakshara  coparcenary  is, 
therefore,  not  very  close.      But   the    resemblance 
co^mmon'"'      between  joint  property  under  the    Dayabhaga  and 
and  Daya-       the  English  tenancy-in-common  is  striking, 
bhaga.  Tenancy-in-common  under    the    English    law, 

has  been  described  in  Chapter  I  [ante  p.  8.) 

We  shall  now  see  how  a  joint  property  or 
ownership  is  created  under  the  Dayabhaga.  I 
presume  you  know  that  under  the  Dayabhaga  of 
Jimutvahana  if  a  man  should  die  intestate  leav- 
ing sons,  grandsons  by  predeceased  sons,  and 
great-grandsons  whose  fathers    and  grandfathers 
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predeceased  liiin,  ihe  inheritance  would  devolve 
on  the  sons,  grandsons,  and  great-grandsons 
— the  grandsons  and  great-grandsons  taking 
respectively  the  shares  of  their  predeceased 
fathers  and  grandfathers  along  with  the  sons.  It 
is  optional  with  the  sons,  grandsons  and  great- 
grandsons  to  divide  among  them  the  inheritance, 
according  to  their  several  shares  as  above  indi- 
cated. But  if  they  do  not  divide  the  inheritance 
they  live  together  as  members  of  a  joint  family. 
During  the  time  that  they  so  live  jointly,  their 
shares  are  defined.  Fresh  births  in  the  family  do 
not  reduce  their  shares,  though  deaths  bring  them 
in  new  shares  by  right  of  inheritance.  They  can 
dispose  of  their  shares,  entirely  or  partially,  by 
sale,  gift,  or  devise.  They  can  by  partition,  made 
voluntarily  or  under  decree  of  Court,  transform 
their  joint  estate  into  several  estates.  See  Soorjee- 
money  Dossee  v.  Denohiindoo  M 11  Hick  (1857)  6  M. 
I.  A.  526  (553)  also  paras  14  and  18  of  Chapter 
I.  Dayabhaga. 

You  will  now  understand  the  analogy  between 
joint  ownership  under  Dayabhaga  and  tenancy- 
in-common  under  the  English  law.  In  both  there 
is  unity  of  possession.  In  both  none  of  the  mem- 
bers knows  his  own  severalty  and  all  of  them 
therefore  occupy  promiscuously.  Both  the  estates 
are  dissolved  under  the  same  circumstances  and  to 
neither  does  the  principle  of  Jus  accresceiidi  apply. 

1  have  said  above  that  under    the    Dayabhaga 
the  son  has  no    interest    in    his    father's   property    in  father's' 
so  long  as  the  father  is  alive.     A   word    is    neces-    ac°ufreci  or 
sary  to  explain  this  :  Jimutvahana'    "  defines    the    ancestral, 
term    heritage"    as  "wealth,    in    which    property,    fa^thTr^s 
dependant  on  relation  to  the  former  owner,    arises    lifetime, 
on  the  demise  of  that  owner."     He  quotes    Manu 

'  Ch  I.  para,  5. 
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Book  9  sloka  104,  which  runs  in  these  words; 
"  after  the  death  of  the  father  and  the  mother 
the  brethren,  being  assembled  must  divide  equally 
the  paternal  estate  :  for  they  have  no  power  over 
it,  while  their  parents  live." 

Apprehending  that  his  opponents  might  seek  to 
apply  the  above  text  of  Manu  as  a  prohibition 
against  partition  during  the  lifetime  of  the  parents, 
Jimutvahana  in  para.  18,  fortifies  himself  with  a 
text  of  Devala  which  runs  thus  : — "  When  the 
father  is  deceased,  let  the  sons  divide  the  father's 
wealth  :  for  sons  have  not  ownership  while  the 
father  is  alive  and  free  from  defect."  The  con- 
clusion come  to  by  the  author  is  thus  stated  in 
para.  30  :  "  Hence  the  texts  of  Manu  and  the 
rest  (as  Devala  para.  18)  must  be  taken  as  showing, 
that  sons  have  not  a  right  of  ownership  in  the 
w'ealth  of  the  living  parents  but  in  the  estates  of 
both  when  deceased".  The  conclusion  is  very 
clearly  expressed. 

It  is  amusing  to  note,  how  the  texts  of 
Mitaksh?.-  Yajnavalkya,  which  form  the  groundwork  of  his 
explained  theory  of  equal  rights  of  father  and  son  in 
away  by  property    ancestral,    have  been  explained  away  in 

va'ha^na.  ^'^t:    Dayabhaga.     Jimutvahana    in   ch.    II,    para. 

9,  speaking  of  the  text,  "  The  ownership  of  father 
and  son  is  the  same  in  land  which  was  acquired 
by  his  father  or  in  a  corrody  or  in  chattels," 
explains  it  in  these  words :  "  when  one  of  two 
brothers,  whose  father  is  living,  and  who  have 
not  received  allotments,  dies  leaving  a  son  :  and 
the  other  survives ;  and  the  father  afterwards 
deceases ;  the  text,  declaratory  of  similar  owner- 
ship, is  intended  to  obviate  the  conclusion,  that 
the  surviving  son  alone  obtains  his  estate  because 
he  is  next  of  kin.  As  the  father  has  ownership  in 
the  grandfather's  estate  :  so  have  his  sons,  if  he 
be  dead.     There  is  not  in  that  case,    any   distinc- 
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tion  founded    on    greater    or  less  propinquity  ;  for 
both  equally  confer  a   benefit  by  offering  a  funeral 
oblation  of  food,  as  enjoyed  at  solemn  obsequies." 
in  the  same  way  the  text,   "the    father   is    master    '^^^}*  ^   .. 
of    the   gems,    pearls,   and  corals  and  of  all  other    nation  of 
movable  property,  but  neither  the  father   nor   the    ^^o'e  p^o- 
grandfather  is  so  of  the  whole  immovable  estate,"    "^  "^  ^" 
has    been  explained    in    ch.    II,    para    24,   in  the 
following  words  : — "  The  prohibition  is  not  against 
a  donation    or    other   transfer   of  a  small  part  not 
incompatible  with  the  support  of  the  family.     For, 
the    insertion    of    the    word  '  whole '  would  be  un- 
meaning   if   the   gift    of   even    a    small  part  were 
forbidden."     We  might  multiply    instances.     But 
it  is  sullicient  to  note  that  the   Dayabhaga    draws 
a    distinction    between    moral  and  legal  precepts. 
To  render  my  meaning  clearer,    I  shall  quote  here 
paragraphs    28-30   of    ch.  II.     They  run  in  these 
words : — 

"  28.  But  the  texts  of  Vyasa  exhibiting  a 
prohibition,  are  intended  to  show  a  moral  offence: 
since  the  family  is  distressed  by  a  sale,  gift  or 
order  transfer,  which  argues  a  disposition  in  the 
person  to  make  an  ill  use  of  his  power  as  owner. 
They  are  not  meant  to  invalidate  the  sale  or 
other  transfer. 

"  29.  So  likewise  other  texts  (  as  this, 
*  though  immovables  or  bipeds  have  been  acquired 
by  a  man  himself,  a  gift  or  sale  of  them  should 
not  be  made  by  him,  unless  convening  all  the 
sons  ')  must  be  interpreted  in  the  same  manner. 
For  here  the  words  "  should "  be  made,  must 
necessarily  be  understood. 

"30.     Therefore,  since  it  is  denied,  that  a  gift    Doctrine 
or   sale    should    be  made,  the  precept  is  infringed    of^"'^"""'"' 
by    making    one.      But    the  gift  or  transfer  is  not 
null :    for   a    fact    cannot  be  altered  by  a  hundred 
texts  "     This  is  the  doctrine  of  ''factum  valets 

2\ 
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The  Mitakshara  makes  a    distinction    between 

ancestral    and    self-acquired    property,     but     the 

Dayabhaga  observes  no  such  distinction   in    con- 

sideringr  the  right  of  sons  to  their  father's  wealth. 

jviode  of  Yhe  mode  of  living:  in  joint  families  under    the 

livinsr  in  ^^ 

joint  fami-       Dayabhaga  is  the  same  as  under  the  Mitakshara. 

lies  under  '|"|-,g  members  live  joint  in  food,  worship,  and 
estate.  But  in  a  Dayabhaga  family,  unlike  what 
we  have  seen  in  a  Mitakshara  family,  the  father  is 
the  absolute  owner  of  all  ancestral  and  self- 
acquired  property,  and  his  sons  and  grandsons 
are  mere  dependants  on  him.  When  treating  of 
the  question  of  maintenance  under  the  Mitak- 
shara,  we  saw  that,  independently  of  the  posses- 
sion of  joint  property,  a  father  is  bound  to  main- 
tain his  infant  sons,  his  unmarried  daughters,  his 
wife  and  his  parents.'  This  observation  applies 
equally  to  a  Dayabhaga  family  and  as  a  logical 
inference  a  father  is  not  bound  to  maintain 
his  adult  son  or  grandson.  But  in  a  Mitakshara 
family,  the  sons  and  grandsons,  being  joint 
owners  with  the  father  and  grandfather  in  an- 
cestral property,  have  every  right  to  maintenance 
from  out  of  such  property.  In  several  Daya- 
bhaga families,  the  members  separate  in  food 
and  worship,  and  as  to  property  they  allow 
it  to  be  managed  by  a  common  manager, 
and  divide  the  nett  income  among  themselves. 
But  this  is  properly  one  mode  of  partition  or 
separation.  There  is,  in  Bengal,  another  class  of 
families  in  which  the  ancestral  property  con- 
sists mostly  of  a  dwelling  house  or  other  pro- 
perty yielding  no  income,  and  the  members  live 
abroad  for  earning  their  livelihood  by  service  or 
profession.  These  famlies  are  also  to  be  deemed 
separate,  except  as  regards  the  ancestral  property. 

'  Ante  p.  58. 
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But  we  are  now  considering  the  case  where  the 
members,  though  they  have  separate  interests, 
choose  to  hve  together  with  one  purse  and  under 
the  management  of  one  of  them  as  the  kiirta. 
In  such  cases,  no  separate  accounts  of  the 
incomes  of  the  different  members,  or  of  their 
separate  expenditure  are  kept  and  expenses  of 
education,  maintenance  and  marriages  are  de- 
frayed according  to  the  actual  wants. 

In  a  previous  Chapter,    I  considered  the  ques-    Mainten- 
tion  of  maintenance  to   which    some    of    the    de-    ^"*^®- 
pendents  may  be  entitled  under    the    Mitakshara, 
irrespective  of  the   possession    of   any    joint    pro- 
perty.'   We  saw   that  under  the  Hindu  law  (Daya- 
bhaga  as  well  as  Mitakshara)  the  wife,  infant  sons    ^^     ..    . 

=>  .    .-'        ,  ,'  ...      Of  wife,  in- 

and  aged   parents    are    enjomed    to    be    provided    fant  sons. 

for.     Under  the  Mitakshara    unmarried  daui^hters    a^d  aged 
1  1    •  r         I  7      1  •  •  parents, 

have  a  claim   to  a    fourth    share    at    a    partition, 

and  hence  we  inferred  that  under  that  law  they 
have  also  to  be  provided  for,  so  long  as  the 
family  continues  in  the  possession  of  its  joint 
property.  We  also  saw  that  a  mother's  claim  to 
maintenance  rested  on  several  grounds.  We 
quoted  positive  texts  from  Manu  as  to  the  main- 
tenance of  the  mother,^  wife  and  infant  sons. 
These  texts  are  equally  binding  under  the  Daya- 
bhaga.  As  to  the  unmarried  sisters,  when  the 
family  is  possessed  of  ancestral  property  there  is 
a  positive  declaration  in  the  shastras  for  a  por- 
tion being  allotted  to  her  (see  Dayabhaga  ch. 
III.,  sec.  II,  para  34).  Moreover  her  right  has 
to  be  respected  because  it  was  the  duty  of  her  Right  to 
father  to  support  her,  and  a  fortiori^  after  the  mainten- 
death  of  the,  father,  it  becomes  the    duty    of    her    unmarried 

sisters. 

'•  Ante  p.  58. 

*  Mitalc.  ch.  I,  sec.  Vll.  para  5. 

'  Ante  p.  56, 
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brolhers,'  who  inherit  their    father's    property    for 
his  spiritual  benefit,  to    provide    her    with    proper 
food  and  raiment. 
Of  widowed  ^  widowed  dauehter-in-Iaw  is  in  a  better  posi- 

dauKnter-m-  i         ,       n*-      i     i  i  i  i         t~v 

law.  tion  under  the  Mitakshara  than  under    the    Uaya- 

bhaga.     In  a  Mitakshara  joint    family    by    reason 
of  the  undivided  interest  of  her  deceased  husband 
lapsing  to  the  survivors,    these    latter   are    bound 
to  maintain  her.     But    under    the   Dyabhaga    she 
has  no  legal  claim  on    her    father-in-law  for  main- 
tenance.     Vide  P^uU    Bench    decision  in  Khetra- 
mani  Dasi  \.  Kashinath  Das  (1868)    2  B.  L.  R,, 
15  A.  C;  10  VV.  R.   F.    B.,    89    which    laid    down 
that  she  had  only  a    moral    claim    on    her    father- 
in-law  which  could   not  be  enforced  in    a    court  of 
justice.     This  is  the  leading  case  on    the  subject. 
In    Kaviiiii  Dasec   v.     Chandra     Pode     Mondle 
(1889)  I.    L.    R.,    17    Cal.    373,    Justice    Banerji 
held     that    a    man    might    be    legally    bound    to 
maintain    his     widowed    sister-in-law     ( brother's 
widow)     if      he     inherited     property     from      his 
father  who    was    morally    bound  to    maintain  her. 
Whether  a  sister-in-law  possessed  of   wealth    can 
claim    maintenance   from  her  brother-in-law  is  an 
open  question. 
Of  mothers  ^^  ^^  ^j^^  rights    of  mothers    to    maintenance 

at  partition.  1      t-\         1  1  c   t^    1        T\r   ±1 

under  the  Uayabhaga,  see  the  case  or  Kcdar  Natli 

Coondoo  Choii'dhry  \.  Ileniaiighii  Dassi  I.  L.  R., 
13  Cal.  p.  336;  in  appeal  to  the  Privy  Council 
Ilemangint  Dassi  v.  Kcdar  Nath  Kiindu  ClioziJ- 
dhry  (1889)  I.  L.  R.,  16  Cal.  p.  758  or  L.  R.  16 
I.  A.,  p.  115.  In  this  case  the  Judicial  Com 
mittee  held  that  the  share  allotted  10  a  mother 
on  partition  is  in  lieu  of  maintenance,  and  that 
so  long  as   the  estate  remains  joint  and  undivided 


'    Kamini   Dassee   v.    Chundra    Pode    Mondle  (1889),  I.  L.  R.  17,  Cal. 
373- 
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the  maintenance  of  the  mother  is  a  charge  on 
the  liiliole  estate ;  but  where  a  partition  takes 
place  among  sons  of  (fijfcroif  mothers  eacli  mother 
is  entitled  to  maintenance,  only  out  of  the  share 
or  shares  allotted  to  her  son  or  sons.  Thus,  if  a 
man  dies  leaving  two  widows  and  seven  sons,  of 
whom  two  are  by  one  widow  and  the  remaining 
five  by  the  other,  the  inheritance  will  be  divided 
into  7  shares  among  the  sons,  and  the  widow  who 
is  the  mother  of  two  sons  will  receive  'j^  of  "/vths 
share,  and  the  other  widow  %  of  ^/Uhs  share  of 
the  inheritance.  If  the  sons  of  the  same  mother 
choose  to  remain  joint  after  seperation  from  their 
half-brothers,  then  the  mother's  claim  to  mainte- 
nance attaches  only  to  the  share  allotted  to  her 
sons,  and  not  to  the  share  allotted  to  her  stepsons. 

As  to  disqualified  members,  except  the  out-  °ed^^^^*'" 
cast  and  his  sons,  the  others  would  be  entitled  to  bers. 
maintenance  from  those  who  would  take  what 
would  have  been  their  just  inheritance  but  for  the 
disqualification,  (see  Dayabhaga  ch.  \^  para,  i  i). 
Such  disqulified  members,  when  their  father  is  the 
owner,  would  have  a  legal  claim  on  him  for  main- 
tenance, and  after  his  death,  on  his  heirs.  Their 
wives  and  unmarried  daughters  would  also  be 
entitled  to  maintenance  from  those  who  take  their 
shares. 

We  shall  in  a  subsequent  chapter  see  who 
are  the  several  persons  who  have  been  declared 
disqualified  to  inherit. 

Vi  L-  \     ^\  '    I  •  1  Whether 

1  he  question  whether  maintenance  is  a  charge    mainten- 
on  property  has  been  fully  considered    when    dis-    ^"ce  is 

•  »i       •       -J       »         c  •    ■    I  I  J        tu        charge    on 

cussing    the  incidents   of  joint  property  under  the    property. 
Mitakshara    law,'      The    same    discussions    you 
will     consider     applicable    to    cases    under    the 
Dayabhaga. 


'  Ante  pp.  6S-70. 
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The  observations  of  Justice  Markby'  in  con- 
trasting a  Dayabhaga  family  with  a  partnership 
concern  have  been  quoted  in  a  previous  Lecture. 
In  that  connection  you  will  also  remember  the  dis- 
cussion that  we  made  as  to  the  power  which  a 
managing  member  or  kurta  possesses  in  a  joint 
family.  In  a  Dayabhaga  family,  as  well  as  in  a 
Mitakshara,  he  will  be  liable^  to  account,  and  that 
on  the  same  principles;  i.c.^  no  member  would  be 
competent  to  take  exception  to  any  expenditure 
bona  fide  incurred  on  behalf  of  any  member  in 
excess  of  the  legitimate  share  of  the  income  of  the 
latter.  At  a  partition  too,  the  existing  assets  are 
only  to  be  divided,  and  if  any  family-property  has 
been  sold  away  during  the  time  of  joint  ownership 
such  property  would  go  out  of  the  entire  coparce- 
nary property,  and  what  has  been  consumed  by  a 
co-heir  over  and  above  his  due  proportion  he 
should  not  be  required  to  make  good. 

In  Bengal,  as  elsewhere,  the  minor  members  of 
a  family  are  represented  by  their  elders.  But,  un- 
like what  we  see  in  a  Mitakshara  territory,  if  a 
mortgage  or  a  sale  has  to  be  effected  of  the  entire 
family-property,  the  mortgage  or  the  conveyance 
is  executed  on  behalf  of  all  the  members  of  the 
family  entitled  to  the  property.  Similarly  if  a 
suit  has  to  be  instituted  by  or  against  the  whole 
family  in  respect  of  any  coparcenary  property,  all 
the  members  of  the  family  interested  in  the  pro- 
perty are  made  plaintiffs  or  defendants  to  the  suit. 
And  in  all  cases  of  mortgages,  sales  and  suits  the 
minors  are  represented  by  their  elders  when  they 
have  no  conflicting  interest. 

It  would  have  considerably  simplified  the 
Mitakshara  law  of  alienations  of  joint  property,  if 


'   Anle  p.  72. 
*  Anle  p.  76-79- 
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in  all  cases  of  legal  necessity,  where  the  intending 
mortgagee  or  purchaser  wished  to  acquire  an 
interest  in  the  whole  property,  he  had  insisted 
upon  all  the  persons  entitled  to  the  coparcenaty 
being  joined  as  executr^nts  of  the  mortgage  or 
conveyance,  and  if,  similarly,  the  creditors, 
intending  to  proceed  against  the  whole  copar- 
cenary property,  had  made  all  the  persons  entitled 
to  the  coparcenary^  defendants  to  their  actions. 
But  as  we  saw  in  the  preceding  chapter  this  is 
seldom  done.  And  our  courts  of  law  which  have 
to  administer  equitv  are  obliged  to  lay  down  in- 
consistent principles  to  meet  the  exigencies  of 
particular  cases. 

Let  us  next  see  whether  if  an  adult  co-sharer 
does  not  join  with  the  managing  member  in  the 
execution  of  a  mortgage  or  conveyance,  such 
mortgage  or  conveyance  would  bind  him,  and  if  so, 
under  what  circumstances. 

The  adult  members  of  a  family  have  as  much    When  adult 
right  as  the  managing  member  to  look    after    the    ^o^u"nd^b'^ 
management.      If  they  choose  to  allow  the  manag-    managing 
inc;  member  to  look  after  the  affairs  of  the  family,    "^ember's 
such  managmg  member  acts  as    their   agent    and 
he  can  bind  them  by  his    acts,    performed    within 
the  ordinary  scope  of  his  agency.     Of   course,    if 
the  manager  acts  in  contravention  of  the  express 
or  implied  wishes  of  any  adult  member,  such  acts 
would  not  bind  such    member.     Then    again,    we 
have    seen    that    in    several    families    there  exist 
ancestral  trades  which  often   are    very    profitable 
sources    of    income.     These   trades  are  generally 
placed  under  the  management  of  single  members, 
and  they  can  not  go  on  unless  the  managing  mem- 
bers would  have  the  power,  in  cases  of  emergency, 
to  contract  loans  and  mortgage  properties  without 
consulting  their  co-sharers.  Thus,  by  the  necessity 
of  circumstances,  the  acts  of  the  manager  would  be 
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prima  facie  binding  on  the  adult  members,  even 
without  their  being  parties  to  the  transaction.  On 
this  point  see : — Sarazxina  Tevau  v.  Miiitayi 
Anuiial  (1S71)  6  Mad.  \\.  C.  Rep  371  ;  Bewola 
Dossce  V.  Mohnn  Dossee  (1S80)  I.  L.  R.,  5  Cal. 
792  ;  Ramlal  TJialutrsidas  v.  Lakmichand  Muni- 
ram  (1861)  I  Bom  H.  C.  R.,  App.  57  ;  Trimbak 
Anant  v.  Gopahhet  (T863)  i  Bom.  H.  C.  Rep.  A. 
C.  J.,  27;  Johiirra  Bibee  v.  Sreegopal  Misser 
(1876)  I.L.R.,  I  Cab,  470;  Miller  v.  Riiuga 
Nath  Moulick  (1885)  I.L.R.,  12  Cal  389  ;  Ratnam 
V.  Govindarajulu  (1877)  I.  L.  R.,  2  Mad.  339. 
Sheo  Per  shad  Singh  v.  Saheh  Lai  {\%^2)  I.  L.  R., 
20  Cal.  453 ;  Asaji  Kant  Ravuitar  v.  Soma- 
sundaram  Chettiar  (1908)  I.  L.  R,,  31  Mad.  206. 
Adult  mem-  jf  ^,-,  adult  member  of  the   coparcenary    finds 

ber  can  de-  ^      ,        ,.         ■•    c     i       •*!    *u  i.    i 

mand  parti-    reason  to  be  dissatisned  with  the  management,  he 
tion.  may  at  once  demand  partition.     His  rights  are  co- 

ordinate with  those  of  the    other   members,    and, 
each  of  them  therefore  would  have    the    right    to 
a  partition. 
Minor  too  ^0''    ^^'^'^    the    existence    of  any  minor  share- 

can  demand  bolder  prevent  the  division  being  made.  The  Hindu 
pai  I  ion.  j^^^  contemplates  such  divisions  during  the  mino- 
rity of  some  of  the  members,'  as  is  evident  from  the 
following  text  of  Katyayana — "Let  them  deposit 
free  from  disbursement  in  the  hands  of  kinsmen  and 
friends  the  wealth  of  such  as  have  not  attained 
majority  as  well  as  of  those  who  are  absent."  At 
the  present  time  managers  appointed  on  behalf  of 
minors  take  care  of  their  property,  and  when  a 
partition  is  effected  under  orders  of  a  court  of 
justice,  the  Court  has  to  examine  the  allotments 
and  sanction  them,  as  we  shall  see  in  a  sub- 
sequent chapter.  As  regards  the  minor  members 
of  the  coparcenary,  their   guardians  may  on  proof 


'  Dayabhaga  ch.  III.  sec.  I,  para.  17, 
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of  malversation  demand  a  partition,  though  other- 
wise,  according  to  the  present  state  of  authorities' 
a  minor  cannot  seek  a  partition. 

Jimutvahana  devotes  a  whole  chapter  (  Chap. 
VI  )  to  the  consideration  of  the  various  sorts 
of  effects  and  acquisitions  exempt  from  partition. 
While  dealing  with  the  Mitakshara  law  of  joint 
property,  we  saw  that  even  while  a  family  con- 
tinued joint,  individual  coparceners  thereof  might 
enjoy  their  self-acquired  properties  which  were 
exempt  from  partition  /.  c,  which  would  not  be 
divided  at  a  general  partition  of  the  coparcenary 
property.  We  also  saw  that  some  only  of  the 
members  of  a  coparcenary  might,  as  among  them- 
selves, own  such  property,  and  it  would  not^  be 
divided  at  a  general  partition  of  the  coparcenary 
property,  though  it  would  be  divisible  among  its 
separate  owners.  The  same  observations  apply 
to  separate  acquisitions  in  a  Dayabhaga  family. 

jimutvahana  enumerates  properties  not   liable    ^^'^f*l. 
-*      .  .        .       ,       ,   ,,       .  1  "lOt  liable 

to  partition  in  the  toUowing  order : —  to  partition. 

(A)  Grains    of   science    including  (i)  prize  for    Gains  of 
the  solution  of  a  difficulty,  (2)  fee    for  instructing    ^^'^"^^• 
a    pupil,    (3)    fee    for   officiating  at  religious  rites, 
(4)  reward  for  solving   a    question,    (5)  reward  for 
clearing    a    doubtful    point    or  for  deciding  a  liti- 
gated question,  (6)  reward  for  disphy  of   science, 

(7)  prize  gained    or  stake   won  in  a  disputation,    Gifts  of 

(8)  prize    for   reading,   (9)    the    gain   of    a  skilful    affection, 
artist  and  (10)   a    stake    won   by  skill  in  play ;  (B) 

gifts    of    affection ;   (C)     nuptial     presents ;     (D)    Marriage 
clothes    (personal  apparel)  and  raiment  intended    presents. 


'  Clickkalingam  Pillai  v.  Svaviiyar  Pillai  (1862)  I  Mad.  H.  C.  R, 
105  ;  AUmelatnmal  v.  Aftuia-c/iellam  'Pil/ni  (1866)  3  Mad.  H.  C.  K.  69  ; 
A'atna/:s/it  Amtiial  v.  ChidamLara  Reddi  (1866)  3  Mad.  H.  C.  R,  94  • 
Damoodur  Misser  v.  Senahntty  Misrain  (1882)  I.  L.  R.  8  Ca'.  537  ;  10 
C.  L.  R.  401;  Ma/iadev  Bahant  v,  I.akshmaii  Balvant  (1894)  1.  I..  R. 
19  Bom.  99. 

*     Ante  p,  41. 
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to  be  worn  at  assemblies,  vehicles  ( carriages  and 
horses  and  the  like),  ornaments  (rings  and  so 
forth ),  prepared  food  (sweetmeats  &c.),  water 
(contained  in  a  pond  or  well  as  suited  to  use ), 
-women  (other  than  female  slaves  ),  and  furniture 
for  repose  or  for  meals,  ( beds  and  vessels  used 
for  eating  and  sipping  and  similar  purposes  );  (E) 
gains  of  valour,  as  spoil  taken  under  a  standard  ; 
and  (F)  ancestral  property,  except  land,  re- 
covered by  any  member  without  detriment  to 
ancestral  wealth.  As  to  ancestral  land  recovered 
by  a  member  by  his  own  exertions,  the  law  is 
that  a  fourth  part'  should  be  allotted  to  the 
acquirer  and  then  division  made  equally. 

The  law  of  presumptions,  as  to  (i)  whether  a 
family  is  joint  or  separate  and  (2)  whether  a  parti- 
cular property  is  the  joint  property  of  the  family 
or  the  separate  property  of  any  of  its  members,  is 
the  same  under  the  Dayabhaga  as  that  under  the 
Mitakshara.  Here  also,  as  in  the  Mitakshara,  no 
inference  can  be  drawn  as  to  the  ownership  of 
any  property  from  the  fact  of  the  title-deeds  of 
such  property  standing  in  the  name  of  any  single 
member  of  the  family.^ 

The  shares  of  the  coparceners  in  a  joint  Daya- 
bhaga family  being  definite  and  known,  any  one 
of  them  can  convey  a  valid  title  to  a  person  by 
sale,  gift  or  mortgage.  Upon  such  transfer  the 
vendee,  donee  or  the  mortgagee  acquires  a  good 
title  to  the  share  of  the  coparcener,  and  he  may 
demand  a  partition  by  metes  and  bounds.  When 
considering  the  question  of  alienation  of  the 
undivided  interest  of  one  out  of  several  members 
of  a  joint  Mitakshara  family,  we  saw  that  where 
such  alienation  was  valid,  the    purchaser  acquired 


'   Daynbhaga  ch.  VI,  sec.  II,  para.  ?8, 
*  See  Ante  pp.  &1-82. 
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the   right    of  the  vendor  to  demand  partition,  and    ^j^h'^^'^jo^'^'"'^ 
as  partial  partition  was  not  allowable,  except  with    demand 
the   consent  of  all  the  coparceners,  the  purchaser    Partition 
had  to  seek  partition  of  the  entire  family  property, 
in  the  presence  of  all  the  parties  interested.     The 
purchaser   of   the    undivided  interest  of  a  member 
of  a  Dayabhai!;a  coparcenpry  in   a    particular  pro- 
perty   ]-A    in    the    same    position.      He    may    seek 
partition,  by  metes  and  bounds,   only   of   the   pro- 
perty in  which  he  is  interested  and  if  ihe  co-sharers 
do  not  object  the  partition  may  be  effected. 

In  a  Mitakshara  joint  family,  females  cannot 
be  coparceners  with  males,  though,  in  a  case  of 
partition  they  may  share  together  ;  as,  when  a 
mother  shares  with  her  sons  &c.  But  in  a  Daya- 
bhaga  family  they  often  share  with  the  males. 
Thus,  suppose  of  two  brothers,  living  together  in 
possession  of  joint  property,  one  were  to  die  leav- 
ino-  two  sons,  and  the  other,  a  widow  and  no  son. 
In  this  case  the  family  property  under  the  Daya- 
bhaga  would  belong — one  moiety  to  the  widow 
and  the  other  to  her  two  nephews  jointly,  so  that 
the  aunt  and  her  nephews  would  be  the  coparce- 
ners, or,  more  properly,  co-shares.  But  if  the 
family  be  governed  by  the  Mitakshara  law,  the 
two  nephews  would  be  the  exclusive  owners  of 
the  coparcenary,  and  the  aunt  would  be  simply 
entitled  to  maintenance. 

Under  the  Hindu  law  in  all   the    provinces  ex-    Woman's 
cept    Bombay,    the    rights    of    all    female  heirs  in    property 
property    inherited    by    them    are    of    a     peculiar    inherited, 
nature.      In  Bombay,  ilie   decisions   recognize   the 
heirship  of  sisters  to  the  proper! v  of  their  brothers,'    j"  B.o"],bay 

'^  .     .         .  '       law  IS  dif- 

and  draw  a  distinction  between  the  natnre  of  rights    ferent. 
enjoyed    by    female  heirs  who  belong  by  marriage 
to  the  ^t'/zv?  of    the    propositus    and    the    Interest 


'  Riiitial>ai  v.  A>iac//nrya  (1890)  I.  L-  R.  15  Bom.  206, 
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of  those  who  by    marriage    belong   to    a    different 

i^her[fin        gotvii.'     Thus,    a    daughter    and    a  sister,  who  by 

Bombay.         marriage     would     belong     to     a     different    gotra, 

would    according    to   the    Bombay   decisions  take 

an  absolute  interest  ;    but    a    widow,    mother    and 

grandmother    who  are  of  the  s'^mQ  gotra  with  the 

es1afe'^i*n**'^      propositus  would  simplv  be    entitled    to    what    we 

Bombay.         have  described  above  as  the  peculiar  estate. 

When    the    male    and    female    members    of   a 

family  governed  by  the   Dayabhaga   live   together 

as  a  joint-family  under  the  management  of  one  of 

themselves,  the   manager  generally    performs    all 

acts  necessary  for  the  well-being  of  the  family,  as 

if    he  were  the  constituted  agent  of  the  members. 

Now,  as  the  powers  of  a   female,   in   dealing  with 

the     family     property,     would     be     limited,     the 

manager    as    her    agent    would   not    have    higher 

powers. 

Guardians  We  have  seen  that  minor  co-sharers  are  gene- 

&  wards         ^^\\y   represented    by  their  elders  who  act  as  their 

guardians.       Sometimes     these    elders    constitute 

themselves    as     the    guardians    and     then     their 

actions,  unless  shown  to  be  grossly  negligent,  bind 

the   minors.^     In    other   cases,  Civil  Courts  in  the 

exercise  of  the  jurisdiction  conferred  on   them    by 

Act    VI II    of    1890    appoint  guardians  to  protect 

the    persons    and    property    of  minors,    and    then 

the  minors  are    under    the   protection    of    Courts. 

Sec  29  Act     Guardians    appointed    by    the    Courts    have   very 

Viiiof]890.    liiYiited  powers  conferred  on  them  by  Act  VIII    of 

1890.       Thus    they    cannot    by    acknowledgment 

extend    the    period    of   limitation    under  Sec.    19 

Limitation  Act.     They  have  no  power  to  sell    any 


'  Vijiarangam  v.  Lakshiiman  8  Bom.  H.  C.  Rep.,  O.  C.  244  ; 
Haribhat  v.  Dmnodarhhat  (1878)  I.  L.  R,  3,  Bom.  171  ;  Bulakhlias  v. 
Kc.shavlal  (1881)  I.  L.  R..  6  Bom.  85  ;  Bhagirthibai  v.  Ka/iuimmv  {1886) 
I.  L.  R.  II.  Bom.  285  F.  B.  Jatikibai  v.  Smidra  (1890)  I.  L.  R.  14  Bom. 
612  ;  Gulappa  V.  Tayawa  (1907)  I.  L.  R.  31  Bom.  453 

^  Nalhuram  v.  Shoma  Chhagan  (1890)  I    L.  R.  14  Bom.  562. 
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immoveable  property,  or  to  grant  a  lease    on    be- 
half of  their  wards  for  any   period  exceeding  five 
years.     H  it  be  necessary  for  them  to  grant  leases 
for  longer  terms  or  sell  properties,  they  can  do  so 
with  the    permission    of    the    Court.     As    to    the 
powers  of  guardians  generally  to  bind  their  wards, 
the   leading    case  is    that   of    Hunoomaupersaud 
Pandcyv.  MiDiraj  Koomveree  (1856)  6  M.  I.    A. 
p.  393;  18  W.  R.    81    note.       In    a    case    where 
the  managing    member    of   an    undivided    Daya-    ):l^^ll'!^^^  ^ 
bhaga    family   was     the    guardian    appointed    by    minor's 
Court  on  behalf  of  a  minor  co-sharer  in  the  same    ^^^H^J^ 
family,  a  lease  granted   by  him   of   an    estate  be-    along  with 
longing  to  the  joint-family  for  a    period  exceeding    l^uif^^set 
five    years    without    obtaining   permission    of  the    aside. 
Court   was  set  aside,  as   granted    in  excess  of  his 
powers.     See  Harendra  Navain  Singh  ChonHiliry 
V.  Moran   (1887)    I.   L.    R.,    15    Cal.   40,    where 
the  Judges  expressed  a  doubt  as  to    whether   the 
lease  was  not  void  in    respect    of    the  minor's  co- 
sharers  too.     See  also  Uina  Churn  Mahaldar   v. 
Narcndva    Nath    Basil   (1905)    I.  L.  R.    n^2>    Cal. 
273,    where    the  Judges  held  that  a   lease    which 
was    necessary    for   the  good  management  of   the 
ward's  property  was  not  vitiated  merely  by  reason 
of  the  absence  of  the  orders  of  the  Court. 
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Joint  Property  under  Mahomedan  Law. 

Among  the  Mahomedans  joint  property  is  either 
the  result  of  joint  acquisition  by  the  owners  or 
the  result  of  joint  succession  to  the  estate  of  a 
deceased  relative.  In  either  case  the  shares  of 
the  owners  are  definite  and  known  prior  to  actual 
partition. 

Now  the  Mahomedan  law  of  inheritance  allows 
both  males  and  females  to  inherit  simultaneously. 
The  result  is  that  coparcenaries  with  both  male 
and  female  coparceners  come  into  existence  as 
in  a  Dayabhaga  family,  with  this  difference,  that, 
whereas  under  the  Dayabhaga,  female  heirs  can- 
not be  absolute  owners  of  their  shares,  under  the 
Mahomedan  Law  there  is  no  restriction  in  the 
powers  of  female  heirs  to  deal  with  their  shares 
in  any  way  they  please. 

Among  the  Mahomedans  the  mode  of  enjoy- 
ment of  joint  property  oftentimes  depends  upon 
contract,  express  or  implied.  What  we  frequently 
find  is  that  upon  the  opening  out  of  a  succession, 
the  heirs,  without  effecting  a  partition  by  metes 
and  bounds,  allow  the  joint  property  to  remain 
under  the  management  of  a  common  manager, 
frequently  one  of  themselves,  and  divide  the  nett 
income  after  defraying  all  expenses  in  connection 
with  the  property  according  to  their  several  shares. 
Such  a  state  of  things  may  be  followed  by  a  per- 
fect partition  by  metes  and  bounds. 

In  several  instances  the  co-heirs  with  their  re- 
lations and  dependants  live  together  in  the  en- 
joyment of  joint  property,    which    perhaps    is    all 
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they  can  call  their  own,  much  in  tlie  style  in  which    ^^^^[^.^''^ 
Hindus  live  in  joint    families,    without    preserving    joint  when 
any  accounts  of  their    separate    expenditure    and    ni^-ysoiive 
income.     In  such    cases    the    expenses   of  main- 
tenance, marriages   and    education    are    defrayed 
according  to  actual  requirements  from  out    of  the 
total  income.     If  during  the    continuance  of  this 
state  of  things  any    liabilities    are    incurred,    any    How  par- 
savings  effected,  or   any   estates    purchased    with    be  effected 
such  savings,  it  is  only  reasonable    that    such    lia-    in  such 
bilities,  savings  or  estates  should  be  divided  among    *^^*^^' 
the  owners  at    a    general    partition    according    to 
their  original  shares.     Indeed,  any  other  mode    of 
division  may  be  not  only    impracticable    for    want 
of  accounts,  but  also  unfair   to    some    of  the    co- 
sharers.     This  mode    of  living    appears    to    have 
been  imitated  by  the  Mahomedans  in  some  places 
from  their  Hindu  brethren. 

By  what  I  have  said    above,    I    by    no    means 
Intend  to  convey  that  as  a  rule  the    Mahomedans,    No  pre- 
wherever  they  live  in  joint  families,  live    after    the    am^ng°" 
Hindu  style.     The  contrary  is    the    general    state    Maho- 
of  things,  and  if  they  live  in  family    groups,    they    ;rcq'ils"itions 
live  like  joint  boarders  in  order  to  keep  down  their    by  members 
expenditure — their  mutual  liabilities    being    deter-    are'for''^ 
mined  in  each  case  by  special   contract.     Accord-    family. 
ingly  in  the  case  of  Hakim  Khan  v.    Gool   Khan 
(1882)  I.  L.  R.  S  Cal.  826;   10  C.  L.  R.    603    the 
Judges  declined  to  presume  that  acquisitions  made 
by  the  members  of  a  Mahomedan  family  were  for 
the  benefit  of  the  joint  family.     In  Abdool  Adood 
V.  Mahomed  Makmil  (18S4)  I.  L.  R.  10  Cal.    562 
it  was  contended  that  though  the  property    stood 
in  the    name    of  one    member   of  a    Mahomedan 
joint  family,  the  presumption  was  that  it    was    the 
property  of  the  family.     But  M'cDonell  and  Field 
J.  J.  held  that  the  presumption   had    no    place    in 
a  Mahomedan  family. 
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What  is  You  will  observe  that  under    the    Mahomedan 

According  law,  as  under  the  Dayabhaga  the  jointness  of 
to  Maho-        property    consists    only     in     the     same     tanj^ible 

medan  Law      \  .  ^        -^      .  i-i^u*  .1  u'Tf 

thnig  or  incorporal  right  being  the  subject  ot 
ownership  by  several  individuals  ;  otherwise  the 
rights  of  the  owners  are  distinct,  in  such  a  case 
the  result  of  a  partition  is  only  to  mark  out  se- 
parate portions  of  the  property,  and  allot  such 
portions  to  the  exclusive  use  and  enjoyment  of  the 
Purchaser  Separate  owners.  Even  in  the  absence  of  a  parti- 
from  a  tion  any  of  the  joint  owners  can  transfer  his  share 

qui'res^t^he  by  Sale.  The  share  of  the  owner  being  definite 
share  and  and  known,  the  purchaser  acquires  that  share. 
right\o  By    his     purchase     he      becomes      entitled      to 

partition.        joint    possession  with    the    remaining    co-sharers 
and    can    also    demand    partition    by    metes  and 
bounds. 
Pre-em  One  of  the  incidents  of  joint  immovable    pro- 

'°"'  perty  under  the  Mahomedan  law    is    the    right    of 

pre-emption  (s/ioo/a)  which  a  shiireek,  (partner    in 
the  substance  of  the  thing)  or  a    khnleet    (partner 
in  its  appurtenances    and   appendages)    possesses 
Justice  under  certain  circumstances.   y\.x.  Justice  Mahinud 

Mahmud's      jp,    Gohiiid  Da\al  V.  Inayatullah  (i88s)   I.  L.  R. 

defmitior.  ...  ,  ■^  , -^P  ^  ^..  ., 

7  All.  775  (see  p.  799  deiines  pre-emption  thus 
"  Pre-emption  is  a  right  which  the  owner  of 
certain  immovable  property  possesses  as  such, 
for  the  quiet  enjoyment  of  that  immovable  pro- 
perty, to  obtain,  in  substitution  for  the  buyer,  pro- 
prietary possession  of  certain  other  immovable 
property,  not  his  own,  on  such  terms  as  those  on 
which  such  latter  immovable  property  is  sold  to 
Justice  another  person."  In  Ktuiratiilla  v.  Mahini Mohan 

Mit?er's  SIiaha{\%e^)  4  B.  L.  R.,  F.  B.    134,    Mr.  Justice 

de'fmi'tion.  Dwarkanath  Mitter  said  that  "a  right  of  pre-emp- 
tion was  nothing  more  than  a  mere  right  of 
repurchase  not  from  the  vendor  but  from  the 
vendee." 
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Under  llie  Alahomedan    law    three    classes    of    P'-e-emp. 

,  ,  •     ,  ,  ,  tion  amone; 

persons    iiave    the    right    to    pre-empt:      (ij    the    three 
s/iiircck  or  the  partner  in  the  land,  (2)  the   kJiulccl    classes  of 

,  .'       ,  .     ,  r  r  persons. 

or  the  partner  m  the  right  ot  way  or  or  water- 
course appurtenant  to  the  land,  and  (3)  the  iiioo/a- 
sik  or  contiguous  neighbour. 

All    these    three    classes    of    persons    must  be    Pre-emp- 
owners  and  not  tenants  of  the  property  which  gives    ?°''  "J"^* 
rise  to  this  right.       Behnree  Ram    v.    SJioohhudra    owner. 
(1868)  9  W.   R.    455;     Sak'n)a    Bibi.    v.    Amit-an 
(1888)   I.    L   R.    10   All.    p.    472.    477    See    also 
Ram    Copal  \.     Piarl    fjil   {\Sgg)    I.  L.  R.    21 
All.  441. 

A  Hindu  widow,  fully  representing  the  estate,  ^^.'"du 
has  been  held  entitled  to  the  right  of  pre-  pre-empt, 
emption.  PJiuImau  Rai  v.  Daui  Kitar'i  (1877) 
I.  L.  R.  I  All.  452  ;  but  see  Dila  Kitarl 
V.  /ao-criiafli  Kiiari  (1883)  I.  L.  R.  6  All. 
17.  where  her  right  was  denied  on  the  ground 
that  she  enjoyed  the  share  in  lien  of  main- 
tenance;     Karaii    Sino-    v.     Muhammad     Ismail    Jhe  bene- 

7'7  /       r.      o   X  r        r         V\  \ii        r>  ^  A  fiCialoWner 

khan    (1878).     I.  L.  R.    7    All    860.       A    secret    \nie,tami 
purchase      hciiami      does      not      constitute      the    pui^chase 
purchaser    a    co-sharer.     Beiii    SJianliaj'   Shclhat    empt. 
X.  Mahpal  Bhadiir  (1887)    I.    L.  R.  9    All.    480. 
But  in  the  present  Treatise  on  joint  property    we 
are  concerned  only  with  the  first  tw^o  classes — the 
sJiurcck  and  the  khulleet. 

Though    this    rie:ht    owes     its     origin     to    the    Mahomedan 
Mahomedan     law,     the     principle     on     which     it    ''"^w  deter- 

,,.,,'.  /  *^  .  r        r  mines  inci- 

is     established,     7'/j.,     the      prevention    ot     dis-    dents  of 
agreement  arising  from  having  a    bad    neighbour    pre-emption 

*     r  ^  ,  •  •  n  r       1  I         among 

or    irom     partnership,     is     generally    applicable,    Hindus  and 
and    even     more     so,     to     Hindus     on     account    'yi''\*l°'"^" 

f      I     •         1-    •    •  •  1  -V  r    I  dans. 

or  their  division  into  castes  than  to  :\laho- 
medans.  There  being  no  provision  in  the 
Hindu  law,  wherever  this  right  exists  among 
the  Hindus  by  reason  of   long    established  usage, 


^5 
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its  incidents  are  '  determined  accordini£  to 
the  Mahomedan  law,  unless  long  established 
custom  makes  the  incidents  different.  In  this 
connection  allow  me  to  observe  that  it  is  a  notice- 
able fact  that  in  Bombay  and  Madras  where  the 
Mahomedan  influence  was  the  least,  we  find  no 
trace  of  this  right.  In  Deokiiiaiidau  v.  S/i  Ram 
(1889)  I.  L.  R^,  12  All.  234  Mr.  Justice  Mahmud 
one  of  the  judges  composing  the  Full  Bench  said 
(see  p.  266), 
^re-  "Among  those  facts  is  a  proposition  which  can- 

opy where      iiot  be  controverted,  and  which  apparently  was  not 
Maho-  pressed  upon  the  attention  of  the    learned    judges 

influence  forming  the  majority  of  the  Full  Bench  from 
prevailed.  whom  Mr.  Justice  Roberts  dissented,  that  as  a 
matter  of  fact  and  not  one  of  theoretical  surmises 
or  hypotheses,  the  right  of  shiifa  or  pre-emption 
is  unknown  in  those  parts  of  India  where  Maho- 
medan jurisprudence  had  not  in  days  gone  by 
had  full  sway,  and  where  Mahomedan  influence 
was  not  felt  as  vigorously  as  in  this  part  of  the 
country  and  other  parts  of  Upper  India,  in  Ben 
gal  and  in  some  parts  of  the  Bombay  Presidency 
such  as  Guzarat.  F'or  instance  it  is  unknown  in 
the  Madras  Presidency,  where  the  High  Court  in 
Ihrahim  Saib  v.  Muni  Mir  Udiii  Sail)  (1870)  (6 
Mad.  H.  C.  R.  26)  have  gone  the  length  of  hold- 
ing that  even  in  the  case  of  Muhammadans  the 
doctrine  of  pre-emption  is  not  law  in  that  Presi- 
dency. Similarly  in  such  parts  of  the  Bon^bay 
Presidency  as  have  not  been  subject  to  Muham- 
madan  influence,  the  right  of  pre-emption  does 
not  prevail,  and  where  it  is  found  to  prevail  it  has 
been  distinctly  held  to  prevail  among  the  Hindus 
on  no  basis  other    than    their    acceptance    of    the 

(l)  See  Gordhandas  Girdharhhai  v .  Pranhor  (1869)  5  Bom.  H.  C.  Rep, 
263  ;  Fakir  Rawat  v.  Emanihahsh  (18^3)  B.  L.  R.  Sup.  \'ol.  p.  J5  ;  VV.  R. 
F.  B  ,  143,   Veokinanda)i\.  Sri  Ram  (1889'  I.  I..  R.  12  All.  23.^. 


C/lAI'.     \  .J  jUlNI     I'KOI'KUIV.  195 

Muhaniniadan  rule  of  pre-emption.  I'^or  this  the 
case  of  GordhaudiU  G'lrdJiarhJia'i  v.  Praiikor  (6 
Bom.  H.  C.  R.  263)  is  a  distinct  authority.  That 
was  a  case  entirely  between  Hindus,  and  the 
learned  judges  after  stating  that  there  had  been 
many  cases  disposed  of  by  the  Sadar  Diwani 
Adalut  of  that  Presidency,  went  on  to  say — 
"There  is  no  doubt  that  the  custom  in  Guzarat 
is  the  Mahammadan  right  of  pre-emption,  or 
link  shufa  ;  and  therefore  that  in  deciding  such 
a  suit  as  the  present,  it  is  to  the  particulars  of 
that  law  we  must  look  for  guidance." 

"If  it  were  a  correct  proposition  to  maintain  wanb-ui-ui^. 
that  the  law  of  pre-emption  as  contained  in  the 
JVasib-iil-iirj  is  an  offshoot  of  the  Hindu  law 
relating  to  joint  undivided  Hindu  families,  I 
should  have  expected  that  in  other  parts  of  the 
country  also,  such  as  Madras  and  Bombay,  where 
that  law  has  had  uninterrupted  and  full  operation, 
a  similar  doctrine  of  pre-emption  might  have  been 
evolved  by  village  communities  and  joint  Hindu 
families.  But  there  is  no  contention  that  any 
such  evolutionary  plienomenon  has  taken  place, 
and  its  absence  is  all  the  more  remarkable  be- 
cause so  far  as  the  joint  Hindu  family  system  is 
concerned,  those  parts  of  the  country  are  govern- 
ed by  the  Mitakshara  School  of  Hindu  law  in 
common  with  this  part  of  the  country.  Equally 
remarkable  is  the  circumstance  that  in  none  of 
the  numerous  cases  to  be  found  in  the  printed 
reports  has  any  attempt  been  made  to  engraft  on 
to  the  right  of  pre-emption  the  analogies  of  the 
Hindu  law  relating  to  legal  necessity  for  aliena- 
tions and  other  similar  doctrines  as  understood 
in  that  law.  it  is  also  a  fact  which  Fiiust  not  pass 
unobserved  that  so  far  as  the  pre-emptive  clauses 
in  this  part  of  the  country  are  concerned,  village 
communities  which  have  entered  those  clauses  are 
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as  often  mixed  coniinunities  of  Hindus  and  Mu- 
hammadans  as  they  are  unmixed  Hindu  or 
Muhammadan  communities,  and  yet  in  the  vast 
majority  of  cases  of  pre-emption  which  come  be- 
fore this  Court  the  terms  of  the  pre-emptive 
clause  are  similar,  and  this  fact,  upon  the  hypo- 
theses of  the  majority  of  the  Full  Bench,  leads  to 
the  conclusion  either  that  a  Hindu  law  of  pre- 
emption which  never  existed  or  an  evolutionized 
form  of  the  Hindu  law  as  to  joint  undivided 
families,  was  adopted  by  the  Muhammadans  in 
such  cases,  an  evolution  which  has  not  yet  been 
recognized  even  by  Hindus  themselves  in  respect 
of  sales  of  joint  immovable  property  such  as 
houses  and  other  buildings," 
Pre-emp-  j,^  /Vz^i/"  Raicot  V.  Emaiii  BaksJi  (1863)  B.   L. 

tion  among  t>       t7       ii  c'       d 

Hindus  K.  bup.  vol.  35  ;  W  .    K.,  r.    b.     143,    bir    Barnes 

founded  on      Peacock,    in    deliverinjj    the  iudoment  of  the  Full 

and  co-ex-  '  o  j       ;■> 

tensive  with  Bench,  said  :  "  We, therefore,  think  the  establish- 
ed law  upon  this  subject  is  clear  enough,  that 
a  right  or  custom  of  pre-emption  is  recognised  as 
prevailing  among  Hindus  in  Behar,  and  some 
other  provinces  of  Western  India;  that  in  districts 
where  its  existence  has  not  been  judicially  noticed, 
the  custom  will  be  matter  to  be  proved;  that  such 
custom,  when  it  exists,  must  be  presumed  to  be 
founded  on  and  co-extensive  with  the  Mahomedan 
law  upon  that  subject,  unless  the  contrary  be 
shown;  that  the  Court  may,  as  between  Hindus, 
administer  a  modification  of  that  law  as  to  the 
circumstances  under  which  the  right  may  be 
Preliminary  claimed,  wheu  it  is  shown  that  the  custom  in  that 
respect  does  not  go  the  whole  length  of  the 
Mahomedan  law  of  pre-emption,  but  that  the 
Reason  of  assertion  of  the  right  by  suit  must  always  be  pre- 
the  obser-  ceded  by  an  observance  of  the  preliminary  forms 
for"ml°^  prescribed   in   the   Mahomedan    law,  which  forms 

appear  to  have  been  invariably   observed    and    in- 


Mahome 
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forms. 
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sisted  on  through  the  whole  of  the  cases  from  ihc 
earliest  times  of  which  we  have  record.  in  this 
requirement  we  see  no  evil,  in  as  much  as  a  right 
of  pre-emption,  undoubtedly,  tends  to  restrict  the 
free  sale  and  purchase  of  properly,  and  it  is  desir- 
able, therefore,  to  encompass  it  with  certain  rules 
and  limits  lest  the  right  should  be  exercised  vexa- 
tiously."  In  Il'irn  v.  /w////  I.  L.  R.  7  All.  916 
(1885)  it  was  held  that  among  Hindus  the  right 
was  founded  on  contract  or  custom  and  that  where 
it  was  founded  on  contract  or  agreement  it  ceased 
on  a  transfer  to  a  stranger  to  the  agreement. 
Professor  folly  in  his  Tagore  Lectures  says : 
"There  exists  also  a  trace  of  a  right  of  pre-emption 
amonc  the  members  of  one  village  in  a  text  (Mit.     P>"e-emp- 

,  tion  6v6n 

ch.  I  sec.  I,  V,   31)    which    declares    the  assent  of    among 
townsmen,  of  kinsmen,  of  neighbours  and  of  heirs    f.'^^'^f'^* 

.    .  c  (    y        y     \  .-      Hindus. 

as  requisite  tor  any  transier   ot   landed    property. 
In  Joy  Koocr   v.  Snroop  N ami  11  'fhakoor    \\  ,    R. 
(1864)    p.    259;  Slieojnttuu    Ro\>    v.    A/r:car    Ali 

(1870)  13    W.    R.    189;   Ruin    Doolar    Misser    v.     Pre-emp- 
Ihumuck    Lull  Misser  (1872)    17    \V.  R.    265,    S    ^^'^^^\?^^^ 

B.  L.    R.     455    and    /(uhi   Lai    SaJiii    v.      fauki    districts 
Koer  (1908)     I.     I..     R.     35     Cal.     575.     it     was 

held  that  the  custom  of  pre-emption  was  re- 
cognized among  Hindus  in  the  province  of 
Bella r.  In  Surdharee  Lall  v.  Laboo  Moodee 
(2876)  25  \\\  R.  499  the  existence  of  the  custom 
was  a  recognized  in  Bhagulpur.  In  Gordhaudas 
Girdliarbhai     v.     Prankor    (1869)     6     Bom.    H. 

C.  Rep.  A.  C,  263  the  existence  of  the  custom 
was  recognized  in  Guzarat  and  it  was  held  that 
the  custom  was  regulated  bv  the  Mahomedan 
law.      In  Ahiiov  Ram  S/ialinjce  v.    Raui  Kant  Roy 

(1871)  13  W.  R.  223  it  was  admitted  that  in  the 
district  of  Svlhet  the  custom  t-xisted.  In  IbraJiini 
Saib  V.  Muni  Mir  I'd  in  Sail)  (1870)  6  Mad.  W.  C. 
Rep.  26  it  was  held  that  the   Mahomedan    law    of 


urz. 


198  MAIIOMKDAN    LAW.  [CHAP.    V, 

pre-emplion  did  not  apply  to  Madras.  In  Gobiiid 
Pre-emp-  Dayal  w  I iiayatullaJi  {\^^^)  1.  L.  R.  7  All.  775 
confined  to  the  Judges  of  the  Allahabad  Court  held  that  the 
cases  of  INIahomedan  law  was    applicable    not    only    where 

dan  CO-  the    vendor    and   vendee   were    Mahomedans    but 

sharers  cr       .^\^q  where  the  vendor  was  a  Mahomedan  and   the 

Manome-  ,  n  t     i  i  tvt  i     i 

dan  ven-         vendee  non-Mahomedan.  Nor  need  the  pre  emptor 
^^^^'  be    a     Mahomedan.      Balllie     in    his     Digest    on 

Mahomedan  law  says  : — "  Islam    on    the    part    of 
pre-emptor  is  not  a    condition,    so    that    siinmees 
are  entitled  to  the  right  of  pre-emption  as  between 
themselves  or  against  Mooslims." 
Wajib-ui-  In  Bengal  it  has  been  held  that  where  the  pre- 

emptor  and  the  seller  are  Mahomedans  and  the 
purchaser  a  Hindu,  the  Mahomedan  law  of  pre- 
emption should  not  be  applied  to  deprive  the 
Hindu  of  his  purchased  right.  Shekh  Kiidra- 
tulla  V.  Mohiiii  Mohan  Shalia  (1869)  48.  L,  R., 
F.  B.  134;  13  W.  R.,  F.  B.  21.  But  a  Full  Bench 
of  the  Allahabad  Court  has  lield  otherwise.  Go- 
bind  Dayal  w.  InayaUiUah  (1885)  I.  L.  R.  7  All. 
775.  In  Akhoy  Ram  Shahajee  v.  Ram  Kant  Roy 
(1871)  15  W.  R.  223  it  was  held  that  the  right  of 
pre-emption  does  not  attach  to  the  property. 

From  what  has  been  said  above  it  is  clear  that 
we  have  to  consider  the  Mahomedan  law  of  pre- 
emption as  regards  partners  in  substance  and 
})artn(irs  in  the  appartenances  and  our  observa- 
tions will  be  applicable  both  to  the  Mahomedans 
and  Hindus. 

But  before  discussing  the  law  let  me  state  to 
you  that  in  several  villages  in  the  N.-W.  Provinces 
we  find  Wajib-ul-urs  providing  for  the  various 
circumstances  under  which  the  right  is  to  accrue 
in  those  villages.  You  may  refer  to  the  following 
cases  which  contain  mentions  of  such  documents, 
(i)  Gokal  Singh  v.  Mannu  Lnl  (1885)  1.  L. 
R.  7  All.  772. 
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(2)  S/iKiii/  Suiuhxr  V.  Aninnau/  Ba^aiii  i  1S87) 
I.  L.  R.  9  All.  234. 

(  ^)  B  a  he  ail  t  Sim^/i  v.  Sub  h  an  /i//  (1887)  '• 
L.  R.   10  All.    107. 

(4)  Khnmaii  Sincrh  v.  //</r(/^// (1888)  1.  L.  K. 
II  All.   4r. 

(5)  Knar  Dai  Prasad Si?igli  v.  Nahar  Singh 
(1888)  I.  L.  R.  II  All.  257. 

(6)  Snfdar  Aliw  Dost  Mnlianinmd  (1880) 
I.  L.  R.   12  All.  42O. 

(7)  JasodaNnudw  Kand/iaiva    Lall   11891) 


I.  L.  R.  13  All.  373. 


The  report  of  this  last  case  contains  transla- 
tion of  a  Wajih-nl-urz.  In  all  cases  where  the 
conditions  upon  which  the  right  is  to  arise  have 
been  reduced  to  writing,  the  right  would  arise 
only  upon  the  happening  of  the  contingencies 
contemplated  in  the  document.  Under  such  an 
instrument  the  right  may  arise  not  only  upon  a 
sale  but  also  upon  a  mortgage  or  lease,  and  the 
observance  of  formalities  may  be  dispensed  with. 
Zani'ir  Ilnsa'in  v.  Daulat  Ram  (1882)  I.  L.  R. 
^  All.  I  10.  See  also  Ram  Prasad  v.  Abdul 
A'r?/7/;/(i887)  1    L.  R.  9  All.  513. 

The  right  of  pre-emption  under   the    Alahome-    Conditions 
dan  law  arises  under  the   following  conditions  : — 

(i)  There  must  be  a  sale  out  and  out  with- 
out any  conditions.'  In  Dcivanutnlla  v.  Kaoem 
Mo/la  (1887)  I.  L.  R.  15  Cal.  184  it  was  held  that 
where  a  co-proprietor  did  not  part  with  his  entire 
interest  in  land  by  an  absolute  sale,  but  merely 
granted  a  lease  of  it,  even  though  it  miijht  be  a 
mourasi  lease,  the  right  of  pre-emption  would 
not  arise.  In  this  connection  see  the  F.  B. 
decision    of     the    Allahabad    Court    in    Bcoam  v. 


underwhich 

pre-emption 

arises. 

(1)  Absolute 

sale. 


•   Ludun  V.    Bl'yro  Ram    (1867)    8  W     R.   255.      Ram    Golam    Singh  v. 
!\' II r stuff  Sa/ioy  (1875)  -5  ^^  ■  ^-  4  3 
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Mulianiiuad    Yakuh    (1894)    !•  ^'-  ^^     ^^  ^^^'-   344- 
U  Aja'ih  Naih  \\  Malhura    Pnisn</  (1S8S)    l.\..R. 
I  I    All.     164    and    Di^^-auihiir    Misser  v.  Ram  Lai 
inconditicn-    J^^^y    (1887)    I.  L.  R.  14  Cal.  761  it  was  held  that 
in  the  case  of  a  conditional   sale,    the  right  of  pre- 
emption   would    not     arise    until    the     foreclosure 
proceedings    made    the    sale    absolute,    and    that 
acquiescence  in   a    mortgage    by    conditional  sale 
would    not    deprive    the    pre-emptor  of    his    right 
to    pre-empt    when    the     sale     became    absolute. 
See  also  All  Abbas  v.  Kalka  Prasad  (1892)  I.L.R. 
14    All.    40^     Gnrd'ial    iMiiudar    v.    Tck  Narayan 
S'nigh  (1865)  B.  L.  R    Sup.    Vol.  p.   166;  2.  W.R. 
215.      Hajari    Ram     v.     Shaiikar    Dial     (1881) 
1.  L.    R.    3    All.    770       7'ara   K a  invar  v.  Mangri 
Mcca    (1871)    6   B.    L.    R.    A  p.  114.      \w  Buksha 
AH  V.  Tofcr  AH  (1873)  20  W.  R    216    and    Janki 
V.    Cjirjadat    (1885)     1.    1..    R.    7   All.    482  it  was 
Sale  must        held    that    the    sale    must    be  complete  before  the 
be  com-  rioht     can     arise.      See     Bci^am     v.     Malianiinad 

'^  Yakub  (1894)  1.  L.  R.  16  All.   344.      In    Fida  Alt 

V.  Muaaffar    All    (1882)  1.    L.  R.  5  All.  65  it  was 
held    that    a    sale    to    a    wife    in    liquidation   of  a 
Saieiniiqui-    portion    of   her  dower  was    within  the  meaning  of 
dation  of        ^]-,ig    condition.      It    follows    that   in    the    case    of 

dower.  ..,.,,.  ,  ,  .        .     ,        , 

girt,  charity,  inheritance  or  bequest  this  right  does 
Notincasjs  not  arise,  though  if  the  gift  be  hcba-ba-sliurt-ool- 
°I  ^'[*  iivas  or   with    a    condition  that    somethinor  should 

chanty  ...  ,  ,  ,  »      .         . 

inheritence      be    givcu    HI   exchange,  and    mutual  possession  is 
or  bequest.      ^^|^g,^  ^\^^  ^\^\^^  arises. 

(2)Saiemust  (2)      "The  sale    must    be  an  exchange  of  pro- 

be exchange  ^     t  ,  O      -C  111  •'    ^ 

of  property     perty  tor  property.      So  ir  one  should    emancipate 
for  pro-  a    .^lave    in    exchange    for    a    mansion  there  is  no 

right  of  pre-emption  "  Baillie.  Sale  is  defined  to 
be  exchange  of  property  for  property  by  consent 
of  parties,  and  therefore  where  property  was  trans- 
ferred for  dower  the  right  of  pre-emption  arose. 
Fida    AH    V.   Mnzaffar   AH  (1882.)  !.  I,.  R.  5  All. 


perty. 
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65.  In  such  cases  the  consideration  payable  by 
the  pre-emptor  is  the  estimated  value  of  the  pro- 
perty li^iven  in  exchange.  Scii'di-an/  \\  R'isnl 
Glwivdhry  i  Agra  144. 

C'^)     The    purchaser    must    not    himself    be    a    i3)  No  pre- 
co-sharer  with  the  seller  ;  that  is,    the    pre-emptor    against 
cannot  claim    the    right     against  a  purchaser  who    purchase  by 

C5  <j  A  CO"Snr.  PGr, 

is  a  co-sharer  like  himself.  Nowhut  Lall  v.  feicdii 
La//  (iS^S)  1.  L.  R.  4  Cal.  831  ;  2  C.  L.  R.  319. 
In  this  connection  it  should  be  noted  that  as 
regards  the  right  of  pre-emption  any  kind  of 
actual  partition,  private  or  public,  is  looked  upon 
as  complete  severance.  D'ii:^a}uhur  Misser  v. 
Rnni  La/  Roy  (1887)  1.  L.  R.'i4  Cal.  761. 

But  if  the  alienation  is  in  favor  of  a  co-sharer 
and  a  stranger,  the  purchasing  sharer  loses  his 
right  as  a  sharer  and  another  co-sharer  lias  the 
right  of  pre-emption.  B/iaicaui  Prasad  v.  Daiuru 
(1882)  I.  L.  R.  5AII.  J97;  Sa/igram  Sing/i  v. 
Raohuhardava/ {\'^%\)\.\^.^.  15  Cal.  224.  ]]  njid 
A/i    V.    S/iaban   (1908)     1.    L.^R.     31    All.    623. 

(4)     The    pre-emptor    must    be  a  co-sharer  of    (4)Pre- 
the    vendor.      When    therefore    there  has    been    a    niTlst°be  a 
separation  between  the  pre-emptor  and  the  vendor,    co-sharer 
the  former  would  have  no  claim  to  pre-empt.   The 
separation  here  contemplated  seems  to  be  separa- 
tion by  metes  and  bounds.      Hedaya    \'ol.    Ill    p. 
563  says  :  "  When  there  has  been  a    division    and 
the     boundarv    of    each     partner    is    particularly 
discriminated,  the  right  of  a  sJmJfa  can  no   longer 
exist."      Giircehoo/a  Kliau  v.    Kcbii/    Lm//   M'lttcr 
(1870)  \'\  W.  R.  I2S;  and  Koronia/'i  v.    Aiu'v  A/i 
(1868)  3  C.   L.    R.^  166. 

Of  the  three  classes  of  persons  entitled  to   the    fubltYn'^e 
right  of  pre-emption,  a  sharer  '    in    the    substance    has  the 

prior  right. 

,    Golim  All  Khan  v.  Agurjeft  Roy  (1872'   17  W.  R    343; 
26 
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is  preferred  to  one  who    is    only    a    sharer    \n    tlie 

rights  and  appurtenances  of    the    hinds  ;    and    lie 

again  to  one  who  is  only   a  neighbour.    Kariui    v. 

Next  to  Privo  Lai  Base  (iQOS)  1.  L.  R.  28  All.  127.   Sliould 

him  sharer        ,\      ''   \  •  i      ^  •  i  •  i     •  .1 

in  appurte-     the  sliarer  ui   substance    give    up    Ins    churn,    tne 
nances.  rii^lu  of  the  sharer  in  appurtenances   would    arise, 

Next  to  J      1         ij     1  1  • 

him  the  andsliou'dthe    sharer    m    appurtenances    resign, 

neighbour  the  right  of  the  neighbour  would  accrue.  But 
tile  sharer  must  be  one  between  whom  and  the 
seller  there  has  not  been  a  complete  severance. 
See  Byjiinth  Sing  v,  Dooly  Mali  toon  (1S69)  '  ' 
\V.  R,  215;  Gurreeboollah  Khan  v.  Kclml  La II 
Mitter  (1870)  13  W.  R.  125. 

"  Among  partners  in  appurtenances,  a  com- 
panion in  a  way  is  preferred  for  pre-emption  to  a 
companion  in  a  channel  of  water  when  the  place 
of  the  channel  is  not  his  property,"    Baillie  p.  480. 

So  also  the  owner  of  the  land  from  wliic'i 
waters  for  irrigation  are  received  has  a  preferential 
right  of  pre-emption  to  a  mere  neighbour,  Chaml 
Khan  v,  Naimal  Khan  (1869)  3  B.  L.  R.,  A.  C, 
296;  12  W.  R.  162  ;  Kariin  v.  Privo  Lai  Base 
(1905)  I.  L.  R.  28  All.    127. 

Baillie,  in  his  Digest  on  Mahomedan  Law, 
in  illustrating  what  has  been  said  above,  says: 
"  Take  the  case  of  a  mansion  which  is  situate  in 
a  street  without  a  thoroughfare,  and  belongs  to 
two  persons,  one  of  whom  sells  his  share.  The 
right  of  pre-emption  belongs,  in  the  first  place, 
to  the  other  partner  in  the  mansion.  If  he  surren- 
ders his  right,  it  belongs  to  the  inhabitants  of  the 
street  equally,  without  any  distinction  between 
those  who  are  contiguous  and  those  who  are  not 
so  ;  for  they  all  are  khulleets  in  the  way.  If  they 
surrender  the  right,  It  belongs  to  a  nioolasik,  or 
contiguous  neighbour.  If  there  be  another  street 
leading  from  this  street,  and  having  no  passage 
through  it,  and  a  house  in  it  is  sold,   the    right    of 
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pre-emption  belongs  to  tlic  inhabitants  ot  tliis 
inner  street,  because  they  are  more  specially  in- 
termixed with  it  than  the  people  of  the  other 
street.  But  if  a  house  in  the  outer  street  be  sold, 
the  right  of  pre-emption  belongs  to  the  people 
of  the  inner  as  well  as  to  those  of  the  outer 
street,  for  the  intermixture  of  both  in  the  right 
of  way  is  equal.  If  the  street  were  open,  with  a 
passage  through,  and  a  mansion  in  it  were  sold, 
there  would  be  no  right  of  pre-emption  except 
for  the  adjoining  neighbour.  In  like  manner,  when 
there  is  a  thoroughfare  which  is  not  private 
property,  between  two  mansions  (that  is,  when 
they  are  situate  on  opposite  sides  of  the  way), 
and  one  of  them  is  sold,  there  is  no  pre-emption, 
except  for  the  adjoining  neighbour.  If  the  road 
be  private  property,  it  is  the  same  as  if  it  were 
no  thoroughfare.  A  thoroughfare  which  does  not 
give  the  right  of^pre-emption  is  a  street  that  the 
people  residing  !<' it  have  no  right  to  shut.  In 
like  manner  as  to  a  small  channel  from  which 
several  lands  or  several  vineyards  are  watered, 
and  some  of  the  lands  or  some  of  the  vineyards 
watered  by  it  are  sold  :— all  the  partners  are  pre- 
emptors,  without  any  distinction  between  those 
who  are  and  those  who  are  not  adjoining.  But 
if  the  channel  be  large,  the  right  of  pre-emption 
belongs  to  the  adjoining  neighbour." 

Of    partners    in    the    substance    a    special    is     R's'^'s  of 
always  preferred  to  a    general    partner.     Thus    if    nud  a  gen- 
within    a    mansion    belonginii    to    several  owners    *^'"'^'  P''^'"* 
there  is  a  house   belonging    to    two    persons    and 
one    of  them    sells    his    share    in    it,   the  right  of 
pre-emption  belongs  first  to    the    partner    in    the 
house    and    then    to    the  partner  in  the  mansion. 
So  if  there  is  a    party-wall   between    two    houses' 

'  Piag   Dull   V.    Bandi  Hossein    (1871;    7  B.  L.  R.   42:   15  W.  R.  225 
and  en  review  Btindey  Ho^sein  v.  Puriag  Diitt  16  W    R.  no. 
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and  tlif  land  on  which  the  wall  stands  belongs  to 
the  owners  of  both  houses,  the  right  of  pre-emp- 
tion arises  when  one  of  the  houses  is  sold  to  a 
stranger.  But  unless  the  land  on  which  the  wall 
stands  is  the  joint  property  of  the  owners  of  the 
houses,  they  would  not  be  partners  though  they 
may  be  neii>hbours. 
Pre-emptor  Again    a    partner    in    the    substance  or  m  the 

whoie^pro-  appurtenances  must  as  a  rule  claim  the  right  of 
perty  sold,  pre-emption  in  respect  of  a//  that  is  sold,  or  bar- 
gained to  be  sold,  to  a  stranger.  It  would  not 
be  competent  to  him  to  claim  the  right  in  re- 
ference to  a  portion  only  of  the  subject  of  sale. 
Izzatalla  v.  BJiikan  Molla  (1870)  6  B.L.R.  386  ; 
14  W.  R.  46Q  ;  RagJinuandaii  Sing  v.  Majbath 
Slug  (1868)  '6  B.  L.  R.  ^.'^^^  Kashi  Nath  v. 
Mukhta  Prasad  (1884)  I.  L.  R.  6  All.  370.  In 
Diirga  Prasad  v.  Aliuisi  (1884)  I.L.R.  6  All.  423 
the  Court  on  the  authority  of  earlier  cases  held 
that  every  suit  for  pre-emption  must  include  the 
whole  of  the  property  subject,  to  the  plaintiff's 
pre-emption  conveyed  by  one  bargain  of  sale  to 
one  stranger,  and  a  suit  by  a  plaintiff  pre-emptor 
which  does  not  include  within  its  scope  the  whole 
of  such  pre-emptional  property  is  unmaintainable, 
as  being  incosistent  with  the  nature  and  essence 
of  the  pre-emptive  right.  This  case  was  follow^ed 
in  Ilu/asi  V.  Sheo  Prasad  (1884)  1.  L.  R.  6  All. 
455.  To  the  same  effect  see  Arjun  Suigh  v. 
Sarfaraz  Siiigh  <^\Z'i%)  \.  L.  R.  10  All.  182; 
Mil  ha  111  mad  Ullayaf  .Hi  Khan  v.  Abdul  Rab 
(r888)  I.  L.  R.  11  All.  108;  and  Surd/iarcc  Lall 
when'^Uo  V.  Laboo  Moodcc  (1876)  25  W.  R.  499.  I'he 
persons  Only  exceptions  to  this    rule    are    (1)    where    two 

under^same    persons    purchase    distinct  shares  from  one  under 
document.      the  same  document  and  (2)    where    the    purchase 
is  made  by  a  co-sharer  conjointly  with  a  stranger. 
In  the  first  of  these    cases,    the    pre-emptor    can 
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obtain  the  share  of  one  of  tlie  two  purchasers, 
and  in  the  second  case  if  the  purcliase  of  tlie 
stranger  can  be  separated,  he  can  have  the  share 
purchased  by  the  stranger.  Slicohliaros  Ra'i  v. 
Jiach  Rai  (1886)  1.  L.  R.  8  AH.  462,  and  Ram 
Nath  V.  Badri  Narain  (1896)  I.L.R.  19  All.  148. 

In  llarjas  v.  Kaiihya  (1884)  I.  L.  R.  7  All. 
I  18  the  Offg.  Chief  Justice  Straight  is  reported 
to  have  said.  "If  a  co-sharer  associates  a 
stranger  with  him  in  the  purchase  of  a  share, 
another  co-sharer  is  entitled  to  pre-empt  the 
whole  of  the  property  sold,  but  it  is  not  obligatory 
upon  him  to  impeach  the  sale  so  far  as  the  co- 
sharer-vendee  is  concerned  ;  for,  it  may  will  be 
that  he  has  no  desire  to  exclude  such  co-sharer." 

When    a    stranger     conjointly    with    a    sharer 
makes  a    purchase,  the  joining  co-sharer  loses  his    co-sharer 
riiiht  as  co-sharer,  so    that    another    co-sharer    is    '''"^/^'st''^"- 

^  .  ger together 

competent     to     pre-empt.        bali^raiu      !^iiig     v.     purchase. 
Raghiibar  Dya/  ^iSS)')  I.  L.  R.  15  Cal.  224. 

'  Under  the  Mahomedan  law'    co-sharers  of  the    Co-sharers 
same   class    irrespective    ot    the    extent    of    their    class  own- 
shares  are  equally  entitled    to    the    right    of    pre-    ghfres^'^'''*' 
emption.     Thus    if    A,    B,     C   and  D  be  the  joint    pre-empt 
owners'  of  a   property — their    shares    respectively    ®^"^"y- 
being    as   the    fractions  ' ',,  '/^,    '/s  and  Vg — and    if 
A  who  is  entitled  to  a  moiety  contract  to   sell    his 
share  to  a  stranger,  then  B,  C  and  D  will  each  be 
entitled  to  claim  the  right  of  pre-emption   equally 
and  unless  any  one  of  them   surrenders    his    right 
they  will  each  obtain  '^^th    share    of  the    [)roperty 
though  their  own  shares  in  the    properly    are    not 
equal.      So  if  B  surrenders  his  right  before  decree, 
C  and  D  will  each  obtain  a  fourth  share. 


Or  when  a 


'   Hedaya  Vol.  ill  pp.  562-567. 

'  See  Calcuua  Mohar.tj  Siiii;  v.  Lidla  Bluechuck  Ltlt  3  W.  R.  71  ; 
Ros/iun  Mii/io/ncd  v.  Ma/io»ud  Kultetn  7  W.R.  150;  Niiitdo  Penhuii  Thdktir 
V.    Gopal  Thuktir  {I'ii'i,)  1.  1..  K.  10  Cal.  lOOS. 
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In  case  of  Ifsomeof  the  shareis  liappcMi    (o    be    absent, 

absent  co-  i  •    i  r  •  i     i  i  i 

sharers.  the  light  ot   pre-emptioii    belongs    to    those    who 

are  present,  because  it  is  uncertain  wliether   those 

who  are  absent  are  inclined  to    make    us    of  their 

right  ;   but   when    the    absent    sharers    afterwards 

appear  and  claim    their    share,   they    are    entitled 

to  it.' 

Preiimina-  The  Mahomedan  law  enjoins  the   performance 

observed         ^^  Certain  preliminaries  as  essential    to    the    com- 

for  perfect-     pletion  of  the  right,  and  these  must  be  performed, 

right!'*'  except  where  the  Wajibtil-nr.':  dispenses  with  the 

Strict  ob-        observance    of     any    of    these     formalities.      iS'ee 

ofTorms         /^(iiii  Prasad  \.  Abdul  Karim  (1887)  I,  L.    R.,    9 

necessary.       All.    513.     /agdatu    SaJiai    V.    Mahahir    Prasad 

(1905)  i.  L.  R  ,  28  All.  60. 
vvhen  the  The    right    of     pre-emption    commences   when 

right  com-  .  nil  i   •        •  •  n         i  i 

mences.  the  Seller  declares    his    mtention    to    sell,    though 

it  cannot  be  enforced  until  after  the  sale.  Gohind 
Dayal  v.  Inayatullah  (1885)  I.  L.  R.  7  All. 
775.  If  the  vendor  does  not  then  inform  his 
co-sharers,  they  are  entitled  to  enforce  their 
right  as  soon  as  it  becomes  known  to  them  that 
the  property  has  been  sold.  Jadit  Lai  Sahii  v. 
faiiki  Koer^  (1908)  I.  L.  R.  35  Cal.    575  ;  Nando 

First  de-         Pershad  Thakur  v.  Gopal  Thakur  (1884)    I.  L.  R. 

mand.  10  Cal.   1008,     The  first    duty-   of  the   pre-emptor 

is  to  claim  his  right  immediately  on  learning  of 
the  sale.  The  Mahomedan  law  is  so  particular 
in  this  respect,  that  the  Hedaya  provides,  that  "  if 
a  pre-emptor  receives  the  information  of  a  sale 
by  letter^  and  the  information  is  contained  in  the 
beginning  or  middle  of  the  letter,  and  he  reads 
it  on  to  the  end   and    without    making    his   claim, 


'  Hedaya  Vol.  Ill  pp.  562-7. 

'  yiiootec  Singh  v.  Komul  Roy  (1S6S)  10  W.  R.  1:9  ;  Jar/an  Khan  v. 
Jcibliar  Meah  (1884)  I.  I,.  R.  10  Cal.  383  ;  All  Muhammad  v.  Taj  Muham- 
mad (1876)  I.  L.  k.  I  All.  283  ;  Ram  Charan  v.  Narhir  Mnhton  (1870)  4 
B.  L.  R  ,  A.C.  216;    13  W.  R.    259. 
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the  right  is  lost."      In  Ain'^atl  Hossciii   v.    K/iarno- 

Sen  Salui  (1870)  4  B.  L.  R.,  A.  C.  203  ;    13  W.  R. 

2QQ  a  Htlle  delay  which  was  necessary  to  ascertain     9^'''»y  '^ 

if  the  sale  had   really  taken  place  was  allowed  not 

to  interfere  with  the;  \'\iA\\.     This  first    demand    is 

called    "iulnb-iiioowaihnbiit.''      If    when    the    first 

demand  is  maJe,    witnesses    be    present    and    the 

demiind  made  in  the   presence    ot   the    purchaser, 

or  seller,  or  of  the  premises  which  are  the   subject 

of     the    sale,    the    pre-emptor   should      ask    these 

witnesses  to  attest  his  demand. 

After  the  first  demand  has  been  made  whether 
in  the  presence  of  witnesses  or  not,  the  pre-emptor 
should  as  early  as  practicable  make  what  is  known 
as  tulab-ish-liad  (or  demand  with  lli</  invocation 
of  witnesses)  also  called  iiihib-tukreer  or  con- 
firmatory demand.'  This  second  demand  should 
be  made  in  the  presence  of  witnesses  and  in  the 
presence  of  the  seller  or  purchaser'  or  of  the 
property  sold.  No  particular'  form  of  words  is 
necessary  for  the  demand.  The  pre-emptor  may 
say  "  I  do  demand  pr';-emption  of  such  premises 
(giving  boundaries  or  other  description).  Bear 
ye  testimony  ;  I  have  performed  the  ceremony  of 
tuliib-vioowatlinbiif''  or  words  to  that  effect.  See 
Jogdcb  SiiigJi  V.  Mahomed  Af2al  {igo^)  I.  L.  R. 
32  Cal.  982. 

If  the  pre-emptor  should  make    any    delay    in    second 
declaring  his  intention,  he    loses     his    right.      See    demand. 


'  Narb/icise  Singh  w  Luchmet  Naiain  Pooree  (1869)  11  W.  R.  307. 
Razeeooddeen  v.  Zeeuut  Bifiee  (1867)  8  \V  R.  463  ;  Prokas  Sing  v. 
Jogeswar  Sing  (186S)  2  H.  L.  R  ,  A.  C.  12  ;  y'adu  Sing  v.  Rajkutnar 
(1870)48.  L.  R.,  A.  C.  171  ;  13  VV.  R.  177  ;  Niiraddin  Mahomed  v. 
As^ar  AH  {\%i2)  12  C.  {..  R.  i\2  ;  ^r^imilan  v.  Latif  Hosstin  (1871)  8 
B.'L.  R.  160  !    16  W.  R.  V.  B.  13. 

*  Janger  Mahomed  w.  Ma/iomed  A ijad  (i^~(.))  I.  L.  R.  5  Cal.  509;  3 
C  L.  R.  370.     Chamroo    Pashan  v.  PuhluHxn  Hoy  (1871)  16  W.  R.  3. 

'  Ramdular  Misser  v.  Jhuniack  Lai  Misser  (1872)  8  R.  L.  R.  455  ;  I  7 
W.  li.  265  ;  Girdharee  Singh  v.  Roiiin  Singh  (1S75)  24  W.  R.  462  ;  Iviam- 
uddin  V.  Shah  Jan  Bibi  (1S70)  6  B.  I..  R-  1G7  noie — Rujjulj  Ali  Chofedai 
V.  Chundi  Chuyn  Bhadra  (1890)  1.  L    R.  17  Cal.  543. 
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A/i  Miilia>iiniii(i  v.  Tnj  Aliilin  iiiiiiiKil  [\'S']6)  I.  L.  R. 
I  All.  283;  B/iairo)i  Sing  v.  La/ man  (1884) 
I,  L.  R.  7  All.  23  ;  Siii-d/iaree  Lai  I  v.  La  boo  Moodee 
(1S76)  25  \V.  R.  499.  in  Korouial'i  v.  Ami)-  Alt 
3  C.  L.  R.  166  where  the  first  demand  was  made 
in  the  presence  of  the  purchaser,  the  seller  and 
the  purchased  premises,  and  with  invocation  of 
witnesses,  the  Court  held  that  the  second  demand 
was  not  necessary.  See  also  Jadiiiiuuduu  Singh 
V.  Dulpiii  Shig  (1884)  I.  L.  R.  10  Cal.  581. 
Suit  for  pre-  Should  the  seller  or  the  purchaser  object  to  the 

emption.  .        •     i  i  .  r 

pre-emptor  s  right,  the  pre-emptor  must  enforce 
his  claim  by  an  action,  and  under  the  Mahomedan 
law  the  action  must  be  instituted  within   a    month 

Limitation,  of  the  time  when  the  pre-emptor  first  became 
aware  of  the  sale.  But  under  the  Limitation  Act, 
(and  in  this  respect  the  provisions  of  the  Limita- 
tion Act  and  not  the  Mahomedan  law  will  deter 
mine  the  period),  the  pre-emptor  has  a  year' 
from  the  registration  of  the  conveyance,  or,  the 
taking  of  possession  by  the  purchaser,  within 
which  to  prefer  his  claim  in  a  court  of  justice. 

Valuation.  ^  gyjf  f^p  pre-cmptiou  ought  to  be  valued    for 

purposes  of  jurisdiction  at  the  value  at  which 
the  property  has  been  sold.  Nairn  Sin^Li  v. 
Rash  Behan  Sn/gh  (1886)  1.  L.  R.,  13  Cab  255. 
For  purposes  of  court  fees  the  valuation  of  the 
suit  should   be    made  according  to    Sec.    7    Sub, 

„    ,.     ,         Sec.  VI  of  the  Court  fees  Act  VII    of    1870.     To 

Parties  to  .  ' 

suit  such  a  suit  the  defendants    should    be    the    seller 

and  the  purchaser,  and  the  plaintiff  should 
prove  his  right  as  co-sharer  in  the  substance  or 
in  the  appurtenances,  as  the  case  may  be.  He 
should  also  prove  that  the  purchaser  purchased 
the  property  for  the  price  ascertained  by  him 
and  express  his  willingness  to    take    the    property 

'  Act  [X  of  i(jo8.     Sell.  1  .Alt.  10. 
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upon  llu;  same  terms  as  the  purchaser-defendant. 

It  would    not    be    necessary'    for    tlie    pre-emptor 

to  deposit  the  price  into   court    on    preferring    his    "^^^  neces- 

claim.      It  would  be  suHicient  if  he    would    pay    it    deposit 

when  his  ri^hl  has    been    declared    by    Court,    or    p^*^^ 

when  the  Court  would  require  him  to  pay  it.  But  if 

he  fails  to  pay  the  price  in  strict  compliance    with 

the  Court's  order,  he  loses    his    rights    under    the 

decree,      /a?  k'ishii  v.  Bhola  iVafli  (1892)  I.  I..  R. 

14  All.  529. 

In  several  of  these  suits  for  pre-emption,  a 
question  arises  as  to  whether  in  order  to  defeat 
the  right  of  pre-emption  a  considerably  higher 
price  was  not  entered  in  the  conveyance  than 
what  was  actually  paid  or  stipulated  for.  In  such 
cases  the  Court  is  called  upon    to    determine    not    couri  to 

...  ,      ,         .  f      ',  •  •  determine 

what  the  market  price  ot    the    premises    m    ques-    the  price 
tion  should  be,  but  what  was    the    real    price,    for    bargained 

1-11  •  ii^j.L  11        ^or  ^"d  not 

whicii  the  premises  were  contracted  to  be  sold,  market 
or  which  was  paid  by  the  purchaser.  \^ery  slight  P'''ce. 
proof  need  be  given  by  the  pre-emptor  on  this 
point.  He  is  not  expected  to  know  what  price 
was  fixed  upon  between  the  buyer  and  the  seller. 
If  he  gives  evidence  to  show  that  the  market 
price  of  the  premises  was  considerably  below  the 
sum  mentioned  in  the  conveyance,  the  purchaser 
should  be  called  upon  to  prove  by  strong  evidence 
what  price  he  actually  paid  or  agreed  to  pay.  On  O'^us  of 
this  point  see  B/ino-caii  Siiio'li  v.  Maliahir  Siiio-Ji 
(1882)  1.  L.  R.  5  All.  184;  Taivakkul  Rai\'. 
Arzr///;m//  A'rt?  (1884)  I.  L.  R.,  6  All.  344;  S/ico- 
pargasli  Dithc  v.  Dhauraj  Diibc  (1887)  I.  L.  R. 
9  All.  225  ;  Ai^ar  Si  ugh  v,  RngJiuraj  Singh  (1887) 
I,  L.  R.,  9  Ali.  471.  ^in  Ajnih  Nath  v.  ^ Mafhiira 
Prasad    (1888)    I.    L.   R.,     11    All.  164  where  the 

'  Khoffeh  Jan  Behee  v.  Mahomed  Mebdee  (1868)  10  W.  R.  211  : 
Hee^a  Lall  v.  M<w>iit  /.all  (1869)  11  W.  R.  2-]'^;  N undo  Penhad 
Thakur  v.  Gopal  Tliakur  (1S84)   1.  L.  R.  10  Cal.  1008. 

-/ 
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price  was  settled  by  compromise,  it  was  lu-ld  tliat 
the  consideration  payable  by  the  pre-emptor  was 
the  amount  specified  in  the  compromise.  In 
Ashik  A/i  V.  Mat  Intra  Kami  it  (1882)  I.  L.  R.,  5 
All.  187,  where  there  was  originally  a  mortgage 
by  conditional  sale,  the  court  held  that  the  entire 
amount  due  on  the  mortgage  was  the  considera- 
tion payable  by  the  pre-emptor. 
Resigna-  \\7 ^  have  Seen  that  the  rights    of    pre-emptors 

tion  must  ,     ,  ,  I  1      1  •  V  f   .  1 

be  before       of  the  same  class  are  equal    and  that  it  one  ot  the 

decree  in        ore-cmptors    resigns    his    right,    such    resignation 

co-sharer        enurcs  to  the  benefit  of   the  rest.      All  this  can  be 

may  benefit.    ^qx\q    before  dccree.      If    the    resignation   by  oiie 

co-sharer    be    made  after  decree,  the  entire  share 

sold  cannot    be    taken  up  by   the  other  co-sharers 

but  each  of    these  latter    must  take  according    to 

the  decree. 

The    same   rule    holds    in    the    case     of    pre 

emptors  of  different  classes.     Thus,  we  have  seen 

that  the  right  of  a  partner  in  substance  is  superior 

to    that    of   a    partner  in  the  appurtenances,  and 

that  if  a  partner    in    substance    should  resign,  the 

right   of  the    partner    in  the  appurtenances  would 

arise.      But    no    such    benefit    can    accrue  to  the 

pre-emptors  of  the  lower  class,  if    the    resignation 

be    made    after    decree.      So    also     a    pre-emptor 

claiming    in    one    right    cannot    get  a  decree  in  a 

different    right.     Sheo'ytttiitt    Rov   v.     Amvar   AH 

(1870)  13  W   R.    189. 

■-OSS  of  A  pre-emptor    may    lose    his    rijjht    by  laches' 

laches.  or  by  voluntary    act.      If    he    fails   to  comply  with 

the    the    preliminaries    in    due   time    he    loses  his 

right  by  laches.      Sometimes    also  a    pre-emptor  is 

seen  to  give  up  his    right  of  his  own    accord.       He 

may  do  so  by  acquiescing  in  the  sale,  or  by  taking 


'     Bhairon    v      Lalman    (1884)     I.  L.    R.  7  All    23  ;    Hal,i/j-nn-NifSa  v. 
Barkat  Alt  (18S6)  I,  L.  R.,  8  All.  275. 
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HH  M^reenu-nt  from  ihc' purchaser.    Ilah'ihmi  Nissa 
V.      Barkr/  Alli  (1886)  I.  i..  R.,  8  All.  275 

The  ceremonies  which   have    to    be   performed     ^"^yX^pe" 
by  a  pre-emptor  may  be  performed   by    an    agent,     lormed  by 
Wajid   Al'i     Khaii'w      f/niiitniaii  Prasnd  {\Mg)    '''S^"* 
4  B.  L.  R.,  A.  C,    139;     12  W.    R.    484;    Abadi 
Bci^ain  V.   /iiniii  Bci^ani  (1877)  I    L.  R.  i  All.  521. 
In  such  cases  the  same  effect    should  be  given  to 
the  manager's  acts  and  omissions  as   to    the    acts 
and  omissions  of  the     principal.      Har'iliar  Dat  v. 
Shco  Prasad  {x'^^^)  1.  L.  R.  7  All.    41.     See    Alt 
jMuhammad  Khan   v.   Muhammad   Said   Hiisaiu 
(1896)    1.     L.    R.     18    All.    309;    Munua  Khanx. 
Chheda  Singh    (1906)     I.    L.  R.  28   All.  691  ;  and 
/ad  11  Lai  SaJiit  v.  fanki  Kocr  (1908)    I.    L.  R.    35 

Cal.  575. 

The    right    of    pre-emption    according    to    the    ^^^"'.'e^* 

^  .'  '  1    •     I         f  1  which  had 

IMahomedanlaw  bemgapersonal  right  ot  a  co-stiarer  accrued 
ceases  upon  the  death  of  the  pre-emptor  after  the  ceases 
making  of  the  two  demands  and  before  taking  the 
premises  under  the  pre-emption.  For  the  same 
reason,  the  right  ceases  when  the  pre-emptor  dies 
before  decree  ;  but  if  he  dies  after  obtaining  a 
decree  and  before  paying  the  price  or  obtaining 
possession  of  the  property,  his  heirs  get  the  bene- 
fit of  the  decree  and  become  responsible  for  the 
price  (Baillie's  Digest  Vol.  1  p.  499).  In  this  connec- 
tion see  Wajid  A/i  v.  Shabaii  ( 1909)  I.L.R.  31  All. 
623  Kaunsilla  Kiiinvar  \.  Gopnl  Prasad  (1906) 
I.L.R.  28  All.  424  and  Muhammad  Yusuf  Ali 
Khan  v.  Dal  kuar  {i^g-j)  I.  L.  R.  20  All.  148. 

In    some    cases    the     pre-emptor    relinquishes    viv|s*u'pon 
his    right    upon    misinformation    of    the  price,  the    information 
purchaser,   or,    the   thing   sold.      If   in  such  cases    orthing*^^' 
upon    receipt    of     correct    information,    the    pre-    sold, 
emptor  should  wish  to  enforce    his  right  he  would 
be  at    liberty    to    do    so.      Rut  the    onus  would  lie 
very    heavily    on   him    to    prove    his  case  of  mis- 
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information    and    bona   fides.     I^yj(^     Prasad   v. 
Dchi  Prasad  (iSSo)  I.  L.  R.  3  All.  236. 
Surrender  I,-,  order  that  a  purchaser    may  reap  the    bene- 

must  be  af        ,,  ,  i  i        ,  i  ^  i 

ter  accrual-     tit    ot    a    surrender    by  the    pre-emptor,  such  sur- 
of  right.  render    must    be    shown    to  have  been  made  after 

the  accrual  of  the  right  of  pre-emption.  A  sur- 
render before  a  sale  is  not  effective.  Hut  in 
Braja  KisJior  Stir  ma  v.  Kirtl  Chandra  Surma 
(1872)  7  B.  L.  R.  19;  15  W.  R.  247.  the  correct- 
ness of  the  law  was  questioned  by  Justice  Onoo- 
cool  Chandra  Mookerjee.  On  this  point  see 
ToraJ  Komhar  v.  Auchhce  (18/3)  9  B.  L.  R.  253  ; 
18  VV.  R.  401  ;  Kooldeep  SiiigJi  v.  Ram  Dceri 
Singh  (1875)  24  W.  R.  198;  Ahadi  Begani  v. 
/nam  Begam  (1877)  I.  L.  R.  i  All.  521. 

When  the  purchaser  before  the  passing  of  the 
decree  has  made  improvements  on  the  property, 
the  pre-emptor  may  either  take  them  for  their 
value,  or  allow  the  purchaser  to  remove  them.  In 
such  cases  if  the  improvements  were  made  after 
the  pre-emptor's  demand  was  known  to  the  pur- 
chaser, and  if  the  removal  of  the  improvements 
would  deteriorate  the  land  in  value,  it  would  be 
competent  to  the  Court  to  order  possession  to  be 
given  to  the  pre-emptor  with  the  improvements 
without  his  having  to  pay  for  them.  A  purchaser 
Pre-emptor     i^nowintT    of  the  demand  should  therefore  abstain 

entitled  to  ^  .    '^        .  ,. 

deduction        from  incumng  any  expenditure  on   improvements, 
of  price  if       i>,^j^  j  f  j^j^^  property  has  been  deteriorated  in  value 

property  be  i  i  111  .-.i    j 

deterior-         l)v  the  purchaser,  the  pre-emptor  would  be  entitled 
ated  by  pur      ^^     ^     proportionate      deduction     in     the     value. 

(Baillie's  Digest  on  Mahomedan  Law  p.  498.) 
Pre-emptor  'The    pre-emptor    in    ordinary  cases  in  getting 

acquires         possession  of  the  property  would  get  it  void  of  all 
emfum-  encumbrances    that    may  have  been  created  on  it 

brances  by  the  purchaser.      Were    it    otherwise,    the    pur- 

pu^rchaser.      chaser    might    in    several    cases    defeat    the  pre- 
emption.     Nor  is    this    principle    likely    to    injure 
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any  party  if  the  equities  are  properly  worked  out. 
Tlie  price  paid  for  the  properly  by  the  pre-emptor 
would  represent  the  property  and  be  a  substitute 
for  it,  and  if  a  bona  fide  mortgage  had  been 
created  by  the  purchaser,  such  mortgage  should 
be  satisfied  out  of  the  price. 

When  property  is  sold  at  a  public  auction,  the  [lo^'^^^'^Jc- 
pre-emptor,  in  order  that  he  may  have  a  valid  tion  sale, 
right  of  pre-emption,  must  bid  for  the  property 
at  auction  up  to  the  highest  amount  for  which  it 
may  be  knocked  down.  See  Tej  Singh  v.  Gobiiid 
Singh  (1880)  I.  L.  R.  2  All.  850  ;  and  Hira  v. 
Unas  A/i  Khan  (1881)  J.  L.  R.  3  All.  827.  Sec- 
tion 310  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882),  which  the  Court  had  to  consider  in 
coming  to  the  above  conclusion  ran  in  these 
words  : — "When  the  property  sold  in  execution 
of  a  decree  is  a  share  of  undivided  immovable 
property,  and  two  or  more  persons  of  whom  one 
is  a  co-sharer,  respectively  advance  the  same 
sum  at  any  bidding  at  such  sale,  such  bidding 
shall  be  deemed  to  be  the  bidding  of  the  co- 
sharer."  Previous  to  the  passing  of  the  present 
Code,  the  law  was  contained  in  Sec.  14  Act  XXI 1 1 
of  1 86 1.  In  Ahditl  Jahcl  v.  Khelaf  Chandra 
Ghosc  (1868)  I  B.  L.  R.,  A.  C.  105;  10  W.  R. 
165,  the  High  Court  of  Calcutta  held  that  under 
Sec.  14  Act  XXIII  of  1 86 1  a  co-sharer  had  no 
right  of  pre-emption  in  case  of  public  sale  of 
an  estate.  In  the  C.  P.  Code  of  1908.  Order  21 
Rule  88  provides  "  svhen  the  property  sold  is  a 
share  of  undivided  immoveable  property  and  two 
or  more  persons  of  whom  one  is  a  co-sharer  res- 
pectively bid  the  same  sum  for  such  property  or 
for  any  lot,  the  bid  shall  be  deemed  to  be  the  bid 
of  the  co-sharer. 

The  right  of  pre-emption  has   been  secured    in 
several  instances  by  statutes.     Thus  in    the    case 
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of  sales  for  arrears  of  revenue  under  tlie  Land 
Revenue  Act  of  N.-W.  P.  (Act  III  of  1901)  a 
co-sharer  may  acquire  the  right  of  pre-emption 
under  the  provisions  of  Sec.  182  of  the  Act. 
This    section    takes    the    place  of  sec.  188  of  Act 

XIX  of  1873.  •'"'  ^''^'y  ^^'(^i^^  ^'-  ^^^^^  S^"g^^  (1*^90) 
I.  L.  R.  13  All,  224  the  court  recognized  the 
right  of  pre-emption  in  sales  for  arrears  of  rent. 
You  will  find  similar  provisions  in  the  Punjab 
Revenue  Act  X\'Il  of  1887  Sec.  87. 
Devices  to  It  is  amusing    to    note    the    devices    generally 

defeat  pre-  i    .       i  '  n  j  i  .^  j        .1 

emption.  resorlcd  to  by  sellers  and  purchasers  to  evade  the 
right  of  pre-emption.  Some  of  these  have  refer- 
ence only  to  the  rights  of  a  neighbour.  We  have 
no  concern  with  them.  The  devices  frequently 
used  to  deprive  co-sharers  of  their  just  rights  are 
(1)  to  transfer  properties  under  ostensible  deeds 
of  gift  ;  (2)  to  overstate  the  price  in  the  convey- 
ance with  a  view  to  scare  away  the  co-sharers  ; 
and  (3)  to  sell  under  the  same  document  other 
property  with  which  the  pre-emptor  has  no  concern. 
As  10  this  last  device,  see  Rowshun  Koer  v. 
Ramdihal  Roy  (1883)  13  C.  L.  R.  45. 
Form  of  As    to    the    form    of    decree    in  a  suit  for  pre- 

de^c^reefor       emption,  see  the  provisions  of    Order  XX  Rule  14 
emption  of"  the  Civil  Procedure  Code  of    1908    correspond- 

ing with  sec.  214  of  the  Code  of  1882.  The  Rule 
runs  as  follows  : — 

(])  "  Where  the  Court  decrees  a  claim  to 
pre-emption  in  respect  of  a  particular  sale  of 
property  and  the  purchase-money  has  not  been 
paid  into  Court,  the  decree  shall — 

(a)  Specify  a  day  on  or  before  which  the 
purchase-money,  shall  be  so    paid,  and 

(b)  direct  that  on  payment  into  Court  of  such 
purchase-money,  together  with  the  costs  (if  any) 
decreed  against  the  plaintiff,  on  or  before  the  day 
referred  to  in  clause  (a)  the  defendant  shall  deliver 
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possession  of  the  properly  to  the  plainlitl,  whose 
title  thereto  shall  be  deemed  to  have  accrued  from 
tlie  date  of  such  payment,  but  that,  if  the  pur- 
chase-money and  the  costs  (if  any)  are  not  so 
paid,  the  suit  shall  be  dismissed  with  costs. 

(2)  There  the  Court  has  adjudicated  upon 
rival  claims  to  pre-emption,  the  decree  shall 
direct^ — 

(a)  if  and  in  so  far  as  the  claims  decreed 
are  equal  in  degree,  that  the  claim  of  each  pre- 
emptor  complying  with  the  provisions  of  sub-rule 
(1)  shall  take  effect  in  respect  of  a  proportionate 
share  of  the  property  including  any  proportionate 
share  in  respect  of  which  the  claim  of  any  pre- 
emptor  failing  to  comply  with  the  said  provisions 
would,  but  for  such  default,  have  taken  effect ; 
and 

(b)  if  and  in  so  far  as  the  claims  decreed  are 
different  in  deorree,  that  the  claim  of  the  inferior 
pre-emptor  shall  not  take  effect  unless  and  until 
the  superior  pre-emptor  has  failed  to  comply  with 
the    said     provisions." 

See  also  Knslii Nath  v.  Muklita  Prasad  (1884)    '^a"'mInl^of 
1.  L.  R.  6  All.  370  and  Fnrshadi  Lal\.  Ram  Dial    pHce   to  be 
(1880)  I.  L.  R.  2  All.   744.      his  incumbent  that  a    ^^^^^'^^ 
time  should  be  fixed   in    the    decree    for    pa)  merit 
of  the  price. 

The  Appellate  Court  may  extend  such  time  /'rtr- 
s/iadi  La/  V.  Ra7U  Dta/(iS8o)  l.L.R.  2  All.  744.  See 
also  R/tp  Cliaiid  v.  Skamsliul  dehan  (1889)  II-. R. 
II  All.  346;  and  Bahnukand  \ .  Pancham  ti  888) 
I.  L,  R.  10  All.  400.  In  Nail  bat  Singh  v.  Kjshaii 
SinoJi  (1881)  I.  L.  R.  3  All.  753  it  was  held  that  a 
decree  for  possession  in  favour  of  a  pre-emptor 
might  be  made  conditional  upon  his  paying  a 
higher  sum  on  account  of  the  price  than  what 
was  first  offered  by  him.  In  Jai  Kis/iii  v.  Bliola- 
iiatli  (1892)  1.  L.  R.   14  -Ml    529  it  was    held    that 


2l6  MAHO-MRDAN    LAW.  CHAP.  \'.] 

if  the  pre-emptor  failed  to  pay  the  price  within 
the  time  mentioned  in  the  decree  he  lost  his  right. 
It  should  be  noted  that  a  pre-emptor  would  not 
be  able  to  claim  the  benefit  of  any  arrangement 
as  to  the  payment  of  price  by  instalments  made 
between  the  vendor  and  the  vendee.  Nihal 
Singh  V.  Kokale  Singh  (1885)  I.  L.  R.  8  All.  29. 
Pre-emptor  ^1  ^    Deo  Ddt  V.  Rani    Autnr    (1886)  I.  L.  R.  8 

not  entitled         ,  ,,  i      i  i    .1      .    ^i  j         • 

to  mesne         All.  502,  it  was  held  that  the  vendee  m  possession 
profits.  could    not    be    deemed    a  trespasser  and  that  the 

pre-emptor  would  not  be  entitled  to  mesne  profits 
from  him.  Tliis  principle  was  approved  by  the 
Full  Bench  in  Deoiunandan  v.  Sri  Ram  (1889) 
1.  L.  R.  12  All,  234.  These  cases  lay  down  that 
the  right  of  the  pre-emptor  to  possession  accrues 
from  when  he  completes  his  purchase  by  payment 
of  the  price. 

The    prevalent    doctrine    of    the   Shia'h  sect  is 

Pr6"6mp-  .... 

tion  that  no  right  of  pre-emption   exists  in  the  case    of 

among  the      nroperlv    owned    by    more    than    two    co-sharers. 

Shian  sect  " .  ,\  a   7-  nr  r,  1      r.or.\     II  7^  All 

exists  only      Ahhas  All  v.  Maya  Ram  (1888)  1.  L.    R.    12  All. 

between  ^^ 

two  CO-  --y. 

sharers 


CHAPJKR  VI 
Joint  Pkoperty  GiiNKRAU.Y. 

Heretofore  we  have  discussed  the  special  in- 
cidents of  that  class  of  joint  property,  which  is  the 
result  of  the  personal  laws  of  the  people  of  India. 
Let  us  now  consider  some  of  the  common  inci- 
dents of  joint  property  in  general. 

When  a  piect;  of  land  or  a  buildin£j  belongs    to    Disputes  as 

1  r   •    •     ^  •    .  1-  .  f.  •  ^o  mode  of 

a  number  ot  jomt  proprietors,  disputes  olten    arise    enjoyment 
amontj  them  in  reference  to    the    mode    of    enjov-    ^''^  deter- 

r->      .-,•         •      xi        1        .  f  •  mined  by 

ment.  Partition  is  the  best  means  ot  putting  an  partition, 
end  to  such  differences,  and  we  frequently  find  that 
the  owners,  who  before  partition,  did  not  care  to 
spend  any  money  on  the  improvement  of  their 
joint  property,  do  not  hesitate  to  improve  their 
separate  allotments  after  partition. 

The  secret   of    this    oftentimes    is    that     com-    why  co- 
paratively  larger  sums  have  to    be    spent    for    the    gener'aMy 
improvement  of  the  entire  property,  and  no  indivi-    -"^"ow  joint 

111  -I  4-         1  \.  1       1  property  to 

dual  sharer  wishes  to  lay  out  such  large  sums  run  into 
which  he  may  find  very  unpleasant  to  realize  from  waste, 
his  co-sharers.  It  is  true  that  the  sharers  may, 
before  undertaking  the  improvement,  contribute 
according  to  their  shares,  to  raise  the  sum  required; 
but  in  the  majority  of  cases,  the  comparatively 
needy  circumstances  of  some  of  the  share-holders 
stand  in  their  way.  Other  causes  also  tend  to 
check  improvements  of  joint  property. 

But    tiiough    under    such    circumstances     the     Dread  of 
sharers  may  desire  partition,    the    delay    and    the    suit""°" 
expenses  incidental   to    an    actual    separation    by 
metes  and  bounds  by  recourse  to  Court  are    sulFi- 
cient  to  deter  them  from    making    an    attempt    in 
that  direction.     Unless,  therefore,    tlie    co-sharers 

28 


subject. 
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can  nsree  amono;  themselves  as  to  separate  allot- 
nients,  or  can  avail  themselves  of  the  services  of 
some  common  friends  and  mediators,  they  are 
obliged  to  continue  in  joint  ownership,  in  this 
Division  of  Chapter,  I  intend  to  consider  some  of  the  statutes, 
case-law  and  principles  of  equity  which  govern 
the  relations  of  the  co-sharers  among  themselves, 
and  also  those  which  regulate  their  rights  and 
liabilities  in  reference  to  tliird  persons. 
Coniribu-  When  rent  or  revenue  has  to  be    paid    in    res 

tion  among  ^qq^  gf  ^iuy  joint  property  all  the  owners  are  joint- 
ly and  severally  liable  for  such  rent  or  revenue. 
In  a  Mitakshara  or  a  Dayabhaga  joint  family, 
where  the  owners  have  only  one  tchvil  or  purse, 
any  payment  made  on  account  of  such  liability, 
from  out  of  the  common  tchvil  is  a  payment  by 
all  the  owners,  and  no  question  of  contribution 
arises.  But  when  the  owners  have  not  a  common 
tclivil  and  their  interests  in  the  land  or  property 
on  account  of  which  the  rent  or  revenue  is  due, 
are.  as  among  themselves,  distinct,  though  the 
liability,  for  the  rent  or  revenue  Is  entire  and  undi- 
vided, if  one  of  the  co-sharers  discharges  the  entire 
liability  he  would  have  an  equitable  claim  to  con- 
tribution as  against  the  other  sharers.  The  princi- 
ple underlying  this  rule  of  law  must  commend 
itself  to  you  as  sound  and  good  equity.  In  the 
Contract  Indian  Contract  Act  IX  of  1872,  there  is  a 
Act.  chapter  which  treats  of  certain  relations  resembling 

those  created  by  contract,  and  in  that  chapter 
Sec.  69  provides — "  A  person  who  is  interested 
in  the  payment  of  money  which  another  is  bound 
by  law  to  pay,  and  who  therefore  pays  it,  is 
entitled  to  be  re-imbursed  by  the  other."  In  the 
case  under  our  consideration,  it  is  true,  that  the 
"  another  "  was  not  bound  to  pay  the  entire  rent  or 
revenue,  but  only  a  fraction  of  it  as  between  him- 
self and  his  co-sharers,  and  that  the    person    who 
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discharged  tlit:  eiUin;  liability  was  bound  to  dis- 
charge a  portion  of  it.  But  as  the  "another" 
was  benefited  by  wliat  may  be  called  the  excess 
payment,  he  would  be  justly  liable  to  contribute 
his  share  of  the  excess  in  an  action  by  the  person 
who  paid  the  entire  ainount.  You  should  notice 
that  the  law  contemplates  that  the  person  who 
discharges  the  liability  must  be  one  interested 
in  the  payment  of  the  money.  One  who,  therefore, 
makes  a  voluntary  payment  cannot  come  under 
this  section. 

In  Ram  Bitx  Chitlaiii^n'o  v.  Moduo  Sood/iuu  Equitable 
Pan/  C/wa'd/iry  (iSej)  ']  \\.  R.  377;  B.  L.  R.  ^°'^'"'"^' 
sup.  vol.  675;  2  Ind.  Jur.  N.  S.  155,  it  was  laid 
down  that  in  such  cases  the  right  to  contribution 
rests  upon  the  equitable  doctrine  that  one  shall  not 
bear  the  whole  burthen  in  case  of  the  rest,  and 
that  all  the  co-sharers  shall  bear  the  burthen  in 
proportion  to  their  respective  shares.  Sir  Barnes 
Peacock,  C.  J.,  in  delivering  the  judgment  of  the 
F'ull  Court  w^ent  to  the  length  of  saying  that  the 
obligation  would  arise  even  if  the  payment  were 
made  "  contrary  to  express  directions." 

Though  it  may  be  desirable  to  consider  here 
only  the  substantive  law  as  regards  the  rights  of 
joint  owners,  reserving  for  a  subsequent  Chapter 
the  adjective  law  and  all  questions  of  procedure,  it 
would  certainly  be  more  convenient  to  find  all  the 
law  bearing  on  such  contribution  suits  in  the  same 
place.  With  the  view  of  securing  this  convenience, 
I  shall  consider  here  the  question  of  jurisdiction 
and  procedure  applicable  to  these  special  suits. 

Now  the  decision  in  Chittangeo's  case  proceeds 
mainly  on  the  question  of  jurisdiction,  and  was 
passed  at  a  time  when  the  Contract  Act  had  not 
been  passed.  On  the  question  of  jurisdiction,  it 
laid  down  that  a  Small  Cause  Court  had  no  juris- 
diction   to    Irv    a    suit    for    contribution.      It   was 


ing  ot  Con 
tract  Act. 
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followed,  ihougli  noi  williout  considerable  hesita- 
tion, in  iVobiii  Krishna  Chakravati  \.  Ram  Knninr 
Chah-avati  (1881)  I.  L.  R.  ;  Cal.  605;  9 
C.  L.  R.  90,  and  subsequently  again  in  Ravijoy 
Surma    v.    Joynath    Surma  (1882)!.  L.  R.  9  Cal. 

395;  ^^  ^-  ^-  ^'  3 '4-  ^'^  Krishna  Kamiiii 
CJiowdlirani  \.  Gopi  Mohiin  Gliose  Hazra  (1888) 
I.  L.  R.  15  Cal,  652  a  Full  Bench  of  ih.e  Calcutta 
High  Court  held  tiiat  the  Contract  Act  of  1872 
had  effected  a  change  in  the  law,  and  that  the 
Court  of  Small  Causes  would  have  jurisdiction 
under  jVct  XI  of  1865  to  entertain  such  suits  for 
contribution.  See  also  Tamiznddiii  Mirdlia  v. 
xrof'i8^6'5  Craffnr  lihan  (1871)  7  B.  L.  R.  a.  p.  40.  ^rini- 
atterpass-      luisa    V.    Hivakoluiidu    {1889)  I.   L.    R.    12    Mad. 

349- 

To  the  same  effect  is  the  law  laid  down    by    a 

Full  Bench  of  the  Allahabad  Court  in  Nath 
Prasad  v.  Baijnath  (1880)  I.  L.  R.  3  All.  66.  The 
Madras  Court,  even  before  the  passing  of  the 
Contract  Act,  had  laid  down  that  such  suits  for 
contribution  would  be  cognizable  in  the  ordinary 
Courts  of  Small  Causes.  Vide  Goviiida  Muneya 
Tirityan  v.  Bap  it.  (1870)  5  Mad.  H.  C.  Reports  200. 
Under  The  question  of  jurisdiction,  as    regards   suits 

present  Act  j^^  ^]^^  mofussil,  luis  now  been  settled  by  the  Provin- 
cial Small  Cause  Court  Act  IX  of  1887.  In 
Schedule  II  of  the  Act,  Art.  (41)  suits  for  contribu- 
tion are  expressly  excepted  from  the  jurisdiction  of 
Courts  of  Small  Causes  in  the  mofussil.  Bhatoo 
Singh  V.  Ramoo  Ma hlon  {\%g^)  I.  L.  R.  23  Cal, 
189;  Futteh  Ali  \.  Ganganath  Hoy  (1881)  I.L.R. 
Urder  8    Cal    113.      In    the    Presidency     Small     Cause 

s.'c'S'urt      Courts    Act  XV  of    1882  suits  for  contribution  are 
Act  not  excepted  from  the  jurisdiction  of  Small  Cause 

Courts    in  the  Presidency  Towns. 

I  have  here  considered  only  the  case  of  liability 
for  rent  or  revenue.      But  a    suit    for    contribution 
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would  lie  all  ihc  same  al  the  iiislance  ol  any  one 
sharer  paying  the  whole  of  any  olhcr  similar 
demand,  e.  g.,  the  cesses,  &c. 

The  question  whether  a  co-sharer  upon  pavinir  Payment  of 
the  revenue  due  by  another  undivided  co-sharer  secures  no 
or  upon  paying  the  entire  revenue  due  upon  the  ''«". 
whole  estate  acquires  a  charge  over  the  share  oi 
his  coparcener  may  now  be  taken,  as  regards 
13engal,  to  have  been  settled  in  the  negative  by 
the  Full  Bench  decision  in  Ki//u  Ram  Das  v. 
Mozalfer  Hosaiii  Sliaha  {\S^'j)  1.  L.  R.  14  Cal. 
809.  The  earlier  decisions  on  the  point  and  the 
dictum  of  the  Privy  Council  in  Niigenderclmndcr 
Ghose  \.  Knminee  Dossee  i  i  M.  1.  A.  241  were 
considered  at  length  by  the  Full  Court.  The 
Judges  came  to  the  conclusion  that  by  such  pay- 
ment of  revenue  the  co-sharer  did  not  obtain  a 
charge,  because  there  was  nothing  in  Act  XI  of 
I  859  to  give  rise  to  such  a  charge.  See  Gopi  NatJi 
Bagdi  \\  Isliur  Cliuiidra  Bagdi  {i^g^)  1.  L.  K. 
22  Cal.  800  ;  Shivrao  Narayan  v.  Picndlik  Bliaire 
(1902)  1.  L.  R.  26  Bom.  437.  As  regards  the  United 
Provinces  the  law  has  been  settled  to  the  sam.e 
effect  by  the  P\dl  Bench  decisions  in  ^eth  C/iitor 
Malw  Slilb  Lai  (1892)  1.  L.  R.  14  All.  273.  But 
these  decisions  have  been  dissented  from  by  the 
Madras  Court  in  Rajah  of  Vizianagram  v.  llajali 
Setniclieria  Somasekhararaz  (1902)  1.  P.  R.  26 
Mad.  686. 

In  Beniral,  if  a  tenure  or   a    holding    is    owned    When  pay- 

••111  f  A     ■  c  c     menl  of 

jomtly  by  a  number  or  persons,  and  it  one  ot  rent  secures 
them  should  pay  into  Court  the  whole  rent,  7i'/ie/i  lien. 
t/ie  tenure  or  the  holding  has  been  advertised  for 
sale,  he  would  acquire  a  lien  on  the  tenure  or 
holding  under  the  provisions  of  Sec.  171  of  the 
Bengal  Tenancy  Act.  The  words  of  the  sec- 
tion are  verv  wide  and  would  admit  of  under- 
tenants  as  well  as  co-sharers  paying  up  the  decree 
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and  acquiring  a  lien.  You  should  note  that  under 
the  strict  letter  of  the  law  no  such  lien  would  be 
acquired  if  the  payment  be  made  before  the 
tenure  or  the  holding  is  advertised  for  sale.  You 
should  also  note  tliat  as  sales  under  the  Patni 
Regulation  \'11I  of  1819  are  made  by  the  Collec- 
tor, no  payment  can  be  made  into  "  Court."  (  see 
Tariny  Debee  v.  Shama  Churn  Mitter  (1882) 
I.  L.  R.  8  Cal.  954.) 
Parties  to  In  a  suit  for  contribution,  all  the  parlies  inter- 

cont^ribution    ^g^^j^^^n    ^j^^    shareholders— should      be      made 

parties ;  vide  the  case  of  Khema  Debia  v.  Kiunola 

Kant    Bilks hec  (1868)    10  W.  R.  10  ;  10  B.  L.  R. 

259  note;  Ibn  Husain  v.   Ramdai  (1889)    I.  L.  R. 

12  All.  1 10. 
Decree  in  jp  the  case  cited  from  10  W.R.  Justice  Markby 

such  suit.        ^^^^^  ^j^^j.  jj^  g^^j^  ^  g^j^^  though  all  the  co-sharers 

may  be  sued  together,  yet  it  is  the  business  of  the 
Court  by  its  decree  to  apportion  the  liability  among 
the  shareholders  according  to  their  respective 
shares,  and  not  to  give  a  joint  decree  against  all. 
In  Bholanaih  Chaftcrjce  v.  /ndcr  Cliand  Doogiir 
Plaint  to  (1S70)  14  W.  R.  373  it  was  ruled  that  in  order  to 
specify  prevent  a  multiplicity  of  suits,  the  plaint    in    such 

a  case  should  specify  the  amount  due  by  each  of 
of  the  co-defendants.  The  decision  in  Pitanihiiy 
Ghiickerbutly  v.  Bhyriibnnth  Paleet  (1871)  15 
W.  R.  52  is  to  the  same  effect.  The  principle  of 
the  above  decision  was  adopted  by  the  Allahabad 
Court  in  Ibn  Ilnssain  v.  Ramdai  (1889)  I.  L.  R. 
1  2  All.  1 10. 

Whether  in  a  suit  for  contribution  where  one 
of  two  or  more  mortgagors  (  including  the  trans- 
ferees of  the  equity  of  redemption  from  any  of 
them  )  whose  portion  of  the  mortgaged  property 
has  been  sold  in  execution  of  a  decree  for  sale  on 
the  mortgage  and  has  fetched  at  auction  a  larger 
sum  than    was    rateably  attributable   to  it  but  has 


shares 


CHAP.  \'i.j       JOIN  I'  i'i<()I'1':r  rv.  223 

not  discharo^ed  the  wliole  of  the  mortgage  debt, 
has  any  right  of  contribution  against  any  of  his 
co-mortgagors  and  acquires  a  charge  in  respect 
of  such  excess,  was  considered  by  a  Full  Bench 
of  the  Allahabad  Court  where  a  majority  of  the 
judges  held  tint  there  was  no  right  of  contribu- 
tion and  the  co-sharer  acquired  no  lien.  See 
//;;/  Hits  sain  v.  Brij  Bhusliaii  Sarau  (1904)  I.l-.R. 
26  All.  407. 

But    there    is    no   rii^ht  of  contribution  among    Contribu- 

e        \      •        ■    •  \'    uT  tion  among 

wrong-doers  m  respect  of  their  joint  liability  wrong- 
for  a  wrongful  act  which  was  done  by  them  doers, 
with  the  knowledge  that  the  act  was  wrong- 
ful. Thus  if  two  persons,  after  forcibly  and 
wrongfully  dispossessing  a  rightful  owner  of  some 
land,  continue  in  joint  possession  of  the  same 
until  they  are  ousted  by  a  decree  of  Court  making 
them  jointly  liable  for  mesne  profits,  and,  if  in 
execution  of  decree,  the  entire  mesne  profits  be 
recovered  by  the  rightful  owner  from  one  of  the 
two  wronor-doers,  such  wron<y-doer  would  not  have 
a  right  to  claim  contribution  from    his  companion. 

•  1  1 

You  should  note  that  the  law  requires  that  the 
wronorful  act  should  be  known  as  such  to  the 
parties.  See  Siipiii  Singh  v.  luirit  Te^vari  (1880) 
1.  L.  R.  5  Cal.  720  ;  6  C.  L.  R.  62.  The  principle 
of  this  decision  was  adopted  by  the  Allahabad 
Court  in  KisJnia  Ram  v.  Rakiii'ini  Sewak  Singh 
(1887)  I.  L.  R.  9  All.  221  and  assumed  as  correct 
by  the  Madras  Court  in  Thaiiganinial  v.  Thyya- 
w/////// (1887)  1.  L.  R.  10  Mad.  518.  See  'Han 
Sarati  Maitra  \ .Jothidra  Moliaii  Lahiri  (1909)  5 
C.  W,  N.  393.  Gobind  Chimder  Ahiiidy  v.  Sri- 
gobiiida  Choivdhiy  (1S96)  I.  L.  R.  24  Cal.  330. 
But  though  there  is  no  right  of  contribution  among 
joint  wrong-doers  or  tort-feasors  such  a  right 
exists  among  persons  who  have  been  jointly  made 
liable    for    damages    on    account    of    a   breach  of 
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Among  contract.     The  leading  case    of    Ulcri-y    Weal  Iter 

\o\M\'i^  V.  Xixoii  2  Smith's  Leading    Cases  p.  546,  points 

liable  for        q^^    the    distinction    between    the    two    classes  of 
conlrac?         cases.      See     Brojciidro    Kumar    llov    Choivdhry 

w.Rash    BcJiary  Boy  CJioii'dhry  {\'6^6)    I.  L.    R. 

13  Cal.  300. 

As  to  a  suit  for  contribution  in  respect  of  costs 

awarded    in    a    decree    see    Sliakiil  Kanieed  Aliiu 

Sahib  V.  Syed  Ehrahim  Saliib  11902)    I.  L.  R.    26 

]\Iad.  zi:-^- 

One  of  the  questions  that  frequently  arise  in 
connection  with  joint  property  is  whether  a  co- 
sliarer  who  spends  money  over  any  improvement 
of  joint  property  is  entitled  to  be  reimbursed  by 
the  other  co-sharers  in  proportion  to  the  shares 
of  these  latter.  If  the  other  co-sharers  enjoy  the 
benefit  of  the  improvement  there  is  no  reason  why 
they  should  not  pay  for  the  same  in  proportion  to 
their  share  in  the  property.  The  case  would 
be  more  difficult  if  the  co-sharer  bent  on  making 
the  improvement,  makes  it  notwithstanding  the 
express  wishes  of  his  co-sharers  to  the  contrary. 
But  even  in  such  a  case  if  the  improvement  is 
attended  with  an  additional  advantage  and  the 
other  co-sharers  enjoy  this  additional  advantage, 
the  law  would  compel  them  to  pay  for  the  improve- 
ment. In  Miittasvaini  Gaudaii  v.  Suhh'ira  Maniya 
Gaundan  (1863)  i  Mad.  H.  C.  Rep.  p.  309  the 
judges  observed  "  As  a  general  rule  no  doubt 
where  undivided  property  is  being  enjoyed  in 
common  by  the  members  of  a  Hindu  family  money 
expended  in  the  improvement  or  repair  of  the 
property  is  considered  as  spent  on  behalf  and  for 
the  advantage  of  all  the  members  alike  and  all 
have  the  benefit  of  the  outlay  when  a  division  takes 
place.  But  there  is  no  rule  of  law  that  we  are 
aware  of,  which  precludes  one  member  of  an  un- 
divided family  though  living  together,  from  entering 
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Into  an  agreement  with  his  coparceners  in  res- 
pect  of  the  expenditure  upon  the  family  property 
and  repayment  of  self-acquired  funds.'  Also 
Biic/ool  Ilossein  V.  Gnnpnf  ChowdJiry  (1876)  2^ 
W.  R.  1 70;  also  Malwmed  Klian  v.  S/iaisfa  Khnu 
2  N.-W.  P.  Rep.  p.  248. 

A  distinction  may  be.  and  is  generally,  made  Repairs, 
between  repairs  and  improvements.  As  to  re- 
pairs made  to  the  subject  matter  of  a  co-tenancy, 
Mr.  Freeman,  in  his  work  on  "  Co-tenancy  and 
Partition"  2nd  edition,  Section  261,  says  "  com- 
pensation may  be  claimed  ;  ist,  as  forming  a 
sufficient  affirmative  cause  of  action  against  one 
of  the  co-owners  not  contributing  his  proportion 
of  the  expenses  thereof;  2nd  as  forming  a  matter 
of  set  off,  to  be  deducted  from  an  amount  which 
one  making  the  repairs  is  under  obligation  to  pay 
to  another  of  the  co-tenants  for  mesne  profits,  or 
profits  made  or  received  from  the    thing  owned  in 

common All    the   cases  agree  that  a  notice 

of  the  repairs  needed,  and  a  demand  that  he 
participate  in  making  them,  is  a  pre-requisite  to 
a  recovery  in  such  action  against  a  part  owner." 
But  as  to  improvements,  that  author  says  (Sec. 
262  ) — '^  Neither  co-tenant  has  any  power  to  r^enls.^*' 
compel  the  others  to  unite  with  him  in  erecting 
buildings  or  in  making  any  other  improvements 
upon  the  common  property.  If  either  chooses 
to  make  such  improvements,  he  cannot  recover 
from  the  others  for  their  share  of  the  expenses 
incurred  thereby,  in  the  absence  of  an  express 
agreement  on  their  part,  or  of  such  circumstances, 
or  such  a  course  of  dealing  between  the  parties, 
as  convinces  the  Court  that  a  mutual  under- 
standing existed  between  them  to  the  effect 
that  these  expenses  were  to  be  repaid.  It 
naturally  follows,  from  the  rule  that  one  co- 
tenant  is  not  entitled  to  charge  the  others  for 
29 
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improvements  made  without  their  authority,  that 
the  latter  have  no  such  Interest  in  such  improve- 
ments as  to  make  them  the  basis  of  any  part  of  a 
claim  against  the  co-tenant  erecting  them. 
Hence,  when  called  upon  to  account,  he  cannot 
be  charged  with  the  increase  in  the  productive 
value  of  the  property  resulting  from  his  Improve- 
ments ;  nor,  on  the  other  hand,  can  he  insist  upon 
holding  the  entire  property  until  reimbursed  for 
money  expended  in  Improvements  made  without 
the  consent  of  his  co-tenants.  If  a  co-tenant  has 
assented  to  or  authorized  improvements  to  be 
made,  he  is  answerable  therefor." 
Injunction  At  onc  time  it  was  thought  that  each    of   joint 

share's  use.  proprietors  had  a  right  to  enjoy  the  whole  land, 
and  therefore  if  any  of  them  took  up  exclusive 
possession  of  the  whole  or  a  portion,  the  others 
of  them  even  without  proving  any  damage  could 
obtain  an  injunction  to  restrain  the  one  from  ex- 
clusive possession.  On  this  point  see  Stalkartt  v, 
Gopal  Panday  (1873)  20  W.  R.  168  ;  12  B.  L.  R. 
197  in  which  Justice  Phear  observed — "The 
lands  have  not  been  partitioned,  and  as  holders 
of  an  undivided  4  anna  share  they  are  part- 
owners  of  every  beegah  of  the  whole  mouza,  and 
by  virtue  of  that  right  of  ownership,  I  apprehend 
that  they  can  claim  either  to  occupy  the 
land  themselves  jointly  with  the  defendant  or 
defendant's  assignees,  or  to  insist  that  the  land 
shall  not  be  occupied  and  used  by  any  person 
(excepting  always  persons  having  a  right  of 
occupancy)  otherwise  than  with  their  assent  :" 
In  the  case  of  Niindun  Lall  v.  Lloyd  (1874)  22 
W.  R.  74  the  same  learned  judge  observes  "one 
shareholder  alone  in  a  joint-estate,  or  his  assignee, 
cannot  claim  to  cultivate  any  portion  of  the  joint 
property,  which  is  not  his  zerait  land,  exclusively 
without    the    consent    of    the    other  shareholders, 
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merely  on  the  ground  that  he  is  wilHng 
to  pay  a  reasonable  rent  for  it."  In  Lloyd 
V.  Sogra  (1876)  25  W.  R.  313,  Sir  Richard 
Garth  in  concurrence  with  Justice  Ainslie 
held  that  where  a  suit  was  brought  to  recover 
possession  of  certain  lands  in  which  plaintiff  and 
defendant  were  co-sharers,  and  to  secure  damages 
for  the  exclusive  possession  which  defendant  had 
enjoyed  for  some  years,  and  to  obtain  an  injunc- 
tion against  defendant  to  prevent  him  from  culti- 
vating indigo  on  the  land  in  suit  without  the  con- 
sent of  the  plaintiff,  it  would  be  an  ineffectual 
way  of  enforcing  plaintiff's  right  to  allow  the 
adverse  possession  of  the  defendant  to  continue 
and  to  let  the  plaintiff  recover  damages  from  time 
to  time. 

In  all    the    above    cases,    the    Court    granted    [J^^J^ept 
plaintiff  the    injunction    prayed    for.     But    in    the    on  proof  of 
Sliamnuggcr   Jute  Factory  Co.,  Limited   v.    Ram    "^^^te. 
Navain  Ckatteyjce  {\^^6)  I.   L.    R.    14^  Cal.    189 
Justice  Wilson  in  concurrence  with  Justice  Porter 
held  in  1886  that  in  granting    or    withholding    an 
injunction,    a    Court    should    exercise    a    judicial 
discretion,  and  should  weigh  the  amount    of    sub- 
stantial mischief  done  or  threatened  to  the    plain- 
tiff against  that  which  the  injunction,    if   granted, 
would  cause    to    the    defendant.     The   judgment 
further  laid  down  that  there   was    no    such    broad 
proposition  as  that  one  co-owner  was    entitled    to 
an  injunction  restraining  another    co-owner    from 
exceeding     his     rights,     absolutely    and    without 
reference     to     the     amount     of    damage    to    be 
sustained  by  the  one  side  or  the    other    from    the 
granting  or  the  withholding  of  the  injunction.     In 
deciding  this  case  the  judges    followed    the    prin- 
ciple laid  down  in  1869  by    Sir    Barnes    Peacock, 
C.    J.,    in    Bis-a'ambhar    Lai  v.    Rajaram    3     B. 
L.  R.,  Ap.  67.     The  learned  Chief  Justice    is    re- 
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ported  to  have  said  in  delivering  the  judgment  of 
the  Court  :  "  It  appears  to  me  that  even  if  the 
defendant  had  not  a  strict  legal  right  to  build  the 
wall  upon  the  joint  land,  that  this  is  not  a  case  in 
which  a  Court  of  Equity  ought  to  give  its  assist- 
ance for  the  purpose  of  having  the  wall  pulled 
down.  A  man  may  insist  upon  his  strict  rights  but 
a  Court  of  Equity  is  not  bound  to  give  its  assist- 
ance for  the  enforcement  of  such  strict  rights.  It 
appears  to  me  that  this  is  a  case  in  which  appa- 
rently no  injury  to  the  plaintiff  has  been  caused 
by  the  erection  of  the  wall,  and  that,  therefore,  the 
plaintiff  ought  to  be  left  to  such  remedy  as  he 
may  have,  without  applying  to  a  Court  of  Equity 
for  assistance,  in  having  the  wall  demolished." 
To  the  same  effect  are  the  decisions  in  Nocury 
Lall  Chiickerhittty  v,  Br'indahun  Chitnder 
Chiickerhiitty  (1882)  I.  L.  R.  8  Cal.  708  ;  and  Joy 
CJuindcr  Riikhit  V.  Bippro  Churn  Rukhit  (1886) 
I.  L.  R.  14  Cal.  236. 

The  above  cases  were  followed  by  Justice 
Mahmud  in  Paras  Ram  v.  Shcrjit  (1887)  I.  L.  R. 
9  All.  661  and  the  principle  underlying  these  deci- 
sions was  affirmed  by  the  Full  Bench  in  Sliad'i  v. 
Anup  Singh  (1889)  I.  L.  R,  12  All.  436.  See 
Fasilatitnnessa  v.  Ija2  Hassan  (1903)  I.  L.  R.  30 
Cal.  901. 

Watson  V.  The  result  of  the  above  decisions  is  that  if  a  co- 

Ram  Chund        ,  ...  t     i^      i    I  1      •  •  C 

Dutt.  sharer  attempts  to  take  up  exclusive  possession  ot 

any  lands  in  excess  of  his  legitimate  share,  and 
his  co-sharers  in  consequence  apprehend  loss, 
a  Court  would  be  justified  in  granting  an  Injunc- 
tion to  prevent  such  prospective  loss  to  the  co- 
sharers.  But  when  a  co-sharer  has  already  taken 
exclusive  possession,  a  Court  should  not  deprive 
him  of  such  possession  except  on  very  strong 
grounds.  Thus,  the  Privy  Council  in  the  case  of 
Watson    &  Co.    v.     Ramchund   Dutt  (1890)     I. 
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L.  R.  18  Cal.  lO;  L.  R.  17  I.  A.  no  held    that    if 
in  any  case  the  dispossessing  co-sharer    does    not 
dispute  the  title  of  the  other  co-sliarers  but  simply 
tries  to  defend  his  own  possession,  and  if  it  should 
appear  to  the  Court  that  the  granting  of  an  injunc- 
tion may  have  the  effect  of  deteriorating   the   pro- 
perty in  value,  while  the    loss    of    the    co-sharers 
may  be  re-imbursed  by  money-payment,  an  injunc- 
tion should  not  be  granted  to  put  the    plaintiff    in 
joint  possession  with  the  defendants.     Sir  Barnes 
Peacock,    in     delivering    the     judgment    of    the 
Judicial    Committee,    observed  : — "  It     seems    to 
their    Lordships    that    if    there    be    two    or  more 
tenants  in  common,    and    one    (A)    be    in    actual 
occupation  of  part  of  the  estate,  and    is  engaged 
in    cultivating   that    part    in    a    proper    course  of 
cultivation    as    if    it  were    his    separate  property, 
and  another  tenant  in  common    (B)    attempts    to 
come  upon  the  said  part  for  the  purpose  of  carry- 
ing on    operations    there    inconsistent    with     the 
course    of    cultivation    in  which  A  is  engaged  and 
the  profitable  use  by  him  of  the  said  part,  and    A 
resists  and  prevents    such    entry,    not  in  denial  of 
B's  title,  but  simply  with  the  object    of  protecting 
himself  in    the    profitable    enjoyment  of  the  land, 
such  conduct    on    the    part  of  A  would  not  entitle 
B  to  a    decree    for   joint    possession     ...     In 
India    a    large    proportion    of  the  lands,  including 
many    very    large    estates,    is    held   in    undivided 
shares,   and    if    one  shareholder    can  restrain  an- 
other from  cultivating  a  portion    of  the  estate  in  a 
proper  and    husbandman    like   manner,  the  whole 
estate  may,  by  means  of  cross    injunctions,    have 
to    remain   altogether    without  cultivation  until  all 
the  shareholders  can  agree  upon    a  mode  of  culti- 
vation to  be  adopted,  or  until  a  partition  by  metes 
and    bounds    can   be    effected,   a    work  which,  in 
ordinary  course  in  large  estases,   would    probably 
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One  joint 
proprietor 
without  in- 
juring his 
co-proprie- 
tors may 
use  joint 
property  so 
as  to  be  en* 
titled  to  ex- 
clusive 
profits. 


occupy  a  period  Including  many  seasons.  In  such 
a  case,  in  a  climate  like  that  of  India,  land  which 
had  been  brought  into  cultivation  would  probably 
become  waste  or  jungle,  and  greatly  deteriorated 
in  value.  In  Bengal  the  Courts  of  Justice,  in  cases 
where  no  specific  rule  exists,  are  to  act  according 
to  justice,  equity,  and  good  conscience,  and  if  in 
a  case  of  shareholders  holding  lands  in  common, 
it  should  be  found  that  one  shareholder  is  in  the 
act  of  cultivating  a  portion  of  the  lands  which  is 
not  being  actually  used  by  another,  it  would  scarce- 
ly be  consistent  with  the  rule  above  indicated 
to  restrain  him  from  proceeding  with  his  work,  or 
to  allow  any  other  shareholder  to  appropriate  to 
himself  the  fruits  of  the  other's  labour  or  capital." 
The  above  observations  were  quoted  with  ap- 
probation by  Lord  Hobhouse  in  Lachmesivar 
Singh  V.  Manowar  Hossein  (1891)  I.  L.  R.  19 
Cal.  p.  253  ;  L.  R.  19  1.  A.  48.  This  last  is  a 
very  important  case  on  the  question  of  joint 
ownership.  Here  a  river  bed  with  the  banks, 
was  the  joint  property  of  the  plaintiff  and  the 
defendant.  The  defendant  at  his  own  expense 
had  plied  a  ferry  for  some  years  across  the  river, 
and  used  the  banks  for  landing  passengers.  By 
reason  of  the  river  and  the  landing  ghats  on  both 
sides  being  the  joint  property  of  the  plaintiff  and 
the  defendant,  plaintiff  claimed  a  share  of  the 
profits  of  the  ferry  in  proportion  to  his  share  in 
the  lands.  Their  Lordships  observed  "  The 
parties  are  co-owners,  and  the  defendant  has 
made  use  of  the  joint  property  in  a  way  quite 
consistent  with  the  continuance  of  the  joint  owner- 
ship and  possession.  He  has  not  excluded  any 
co-sharer.  It  is  not  alleged  that  he  has  used  the 
river  for  passage  in  any  such  way  as  to  interfere 
with  the  passage  of  other  people.  It  is  not 
alleged    that    the    defendant's    proceedings    have 
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prevented  any  one  else  from  setting  up  a  boat  for 
himself  or  his  men,  or  even  from  carrying 
strangers  for  payment.  ...All  that  is  complained  of 
is  that  he  has  expended  money  in  a  certain  use 
of  the  joint  property,  and  has  thereby  reaped 
a  profit  for  himself.  But  property  does 
not  cease  to  be  joint  merely  because  it  is 
used  so  as  to  produce  more  to  one  of  the 
owners  who  has  incurred  expenditure  or  risk 
for  that  purpose."  And  again  "if  the  defen- 
dant's use  of  the  landing  places  and  the  river  is 
consistent  with  joint  possession,  why  should  the 
plaintiffs  have  any  of  the  profits  ?  They  have  not 
earned  any,  and  none  have  been  earned  by  the 
exclusion  of  them  from  possession."  The  plain- 
tiff's suit  was  dismissed  with  these  and  similar 
observations.  See  also  Gopcc  Kisheii  Gossain  v. 
Hcni  Chitudcr  Gossain  (1870)  13  W.  R.  322; 
and  Anaut  Ravirav  v-  Gopal  Balvant  (1894) 
I.  L.  R.  19  Bom.  269.  Sreenuitty  Atarjan  Bibec 
V.  SJickh  Asliak  (1900)  4  C.  W.  R.  788;  See  in 
this  connection  Dilhar  Sardar  v.  Hosein  Ah 
(1899)  I.  L.  R.  26  Cal.  553  Madaii  Mohiin  SJialia 
\.  Rajab  Ali  {igoo)  \.  L.  R.  28  Cal.  223;  and 
Siircndra  Narain  Sin  ha  v.  Hai^i  Mohan  Misser 
(1906^  I.  L.  R.  33  Cal.  1 20 1.  See  also  Mohcsh 
Narain  v.  A'oivbaf  Pathak  (1905)  I.  L.  R.  32  Cal. 
837.  In  these  three  cases  the  rulings  in  JVatson 
V.  Ramchand  Dntt  and  Liichmessnr  Singh  v. 
Monzvar  Hossein  were  considered  and  explained. 

The  Reports  teem  with  cases  of  individual  Buildings 
co-sharers  erecting  for  their  exclusive  use  piicca  lands.'" 
houses  on  portion  of  joint  land,  and  the  question 
oftentimes  raised  is  whether  such  buildings  ought 
not  to  be  demolished.  Now,  if  one  of  a  number 
of  co-sharers  intending  to  appropriate  to  his  own 
use  his  share  of  the  joint  land  should,  without 
partition,  take  up  a  portion  of  such  land  and  build 


cence. 
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a  piiccn  house  for  his  own  habitation,  he  should 
not  be  treated  as  a  trespasser.  So  also  if  a  sharer 
seeine  one  of  his  co-sharers  erect  a  house  on  a 
piece  of  joint  land  stand  by  and  make  no  objec- 
tion, a  Court  of  Equity  will  presume  his  acquies- 
cence to  the  erection  of  the  building.  From  these 
two  fundamental  principles  it  follows  that  if  the 
land  covered  by  the  building  does  not  exceed  ap- 
preciably the  area  that  would  represent  such  co- 
sharer's  portion,  and  further  if  the  objecting  co- 
sharers  do  not  object  to  the  erection  of  the  build- 
ings in  proper  time,  a  Court  of  Equity  will  not 
Acquies-  favour  the  claim.  But  if  in  the  case  where  a  sharer 
makes  his  own  selection,  the  objection  of  the 
other  co-sharers  is  made  at  or  before  the  com- 
mencement of  the  building  operations,  a  Court  of 
Equity  will  favour  the  objectors,  unless  the  por- 
tion  taken  up  approximately  represents  the  proper 
share  of  such  co-sharer.  See  the  Full  Bench 
decision  in  SJindi  v.  Amip  Singh  (1889)  I.  L.  R. 
12  All.  436  already  referred  to. 

As  to  what  amounts  to  acquiescence  and 
whether  the  question  of  acquiescence  is  one  of 
fact  or  of  law  see  the  observations  of  Mr.  Justice 
Mukerjee  in  Anauda  Chandra  Sen  v.  Parhat'i 
Nath  Sen  (1906)  4  C.  L.  J.  198  and  Beni  Ram 
V.  Knndan  La/  (iSgg)  I.  L.  R.  21  All.  496. 

Where  a  co-sharer  takes  exclusive  possession 
of  a  portion  of  joint  land,  his  co-sharers  can 
obtain  a  decree  for  accounts  of  the  rents  and 
profits  as  in  J  agar  Nath  Singh  w.Jai  Nath  Singh 
(1904)  I.  L.  R.  27  All.  88.  This  would  seem  to 
be  the  only  remedy  where  the  several  co-sharers 
are  in  exclusive  possession  of  distinct  portions  of 
joint  land. 

In  cases  where  the  demolition  of  building 
would  entail  hardship — e.g.,  where  a  co-sharer 
admitting  the  rights    of    his    co-sharers    took    up 
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a    little    more    land    tiian    his  proper  share  owiiiii:    Reasonable 

to  a  bona  fide  mistake — a  Court  ol  h.quity    shnuUl    demolition 

make    up    the  loss  of  the  co-sharers  by  decreeini^    ha°rdshi'p  ^ 

them  reasonable    rent  or  other  compensation.      In 

Pran  Kishore  Gossaiii  v.  DiiDiobmid/ioo  Chntterjee 

(1868)  9  W.  R.  291    the    Court    lliought    that    as 

the    lands    in    suit    had   been  in  the  possession  of 

the  co-sharer-defendants  as   tenants,    they    could 

not  be    ousted  therefrom  by  the  co-sharer-plaintiff 

though  they  might  be  liable  for  rent. 

I'he  result  of  the  above  discussion  is,  that  in  No  demon- 
no  case  should  the  Courts,  at  the  instance  of  a  co-  remedy.'  ^^ 
sharer^  order  demolition  of  pucca  buildings  on 
joint  land,  after  the  same  have  been  erected  by 
another  co-sharer,  unless  it  be  shown  (i)  that 
injurv  would  otherwise  accrue  to  the  co-sharer- 
plaintiff  and  (2)  that  before  the  buildings  were 
started  objection  was  taken  to  their  erection. 
Nocurry  tall  Chuckerbiitty  v.  Brindabun  CliuU' 
der  Chuckerbiitty  (1886)  I.  L.  R.  8  Cal.  708.  In 
shorty  it  is  only  where  a  co-sharer  cannot  be  ade- 
quately compensated  otherwise  than  by  the 
demolition  of  a  building  that  a  Court  of  Equity 
should  order  such  demolition. 

It  not  unfrequently  happens    that    as    regards    An  ordin. 
the    ancestral    dwelling     house    of    a    number    of    a'^dweufng^ 
shareholders,    there    is    a    mutual    understanding    house  in 
among    the  co-sharers  whereby  the  parties  appro-      ^f^e^  ■ 
priate  to    their  several    use    specific    portions    of 
such  house,  and  make  additions  to,  and  alterations 
in,  these  portions  at    their    own    expense    to    suit 
their    convenience.      In    such    cases,  at  a  general 
partition,  the  parties  ought  to  get    credit    for    the 
values  of   their  additions   calculated    at    the    time 
of  the  partition.      See   Mnttusvami    Gaiiudaii    v. 
Snbbirninainya  Gauudan  (1863)  i  Mad.  H.  C.    R. 
309.     In  this  connection  reference  may   be    made 
to  Pniidiiraiiif  Aiiniidrnv  v.    Bliaskar'  Slindasluv 

30 
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(1874)  II  Bom.  H.  C.  R.  72  and  Udaravi  Sita- 
ram\.  Raiui  Panduji  (^^75)  11  Bom.  H.  C.  R. 
76.  In  lliis  latter  case  W'estropp  C.  J.  observed 
(p.  82).  "  When  a  share  in  the  undivided  ancestral 
estate  of  a  Hindu  familv  is  morteaored  or  sold 
either  by  the  parcener  himself  or  by  way  of  ex- 
ecution, the  mortgagee  or  purchaser  takes  such 
share  subject  to  such  prior  charges  or  incum- 
brances as  may  affect  the  family  estate  or  as  may 
affect  that  particular  share.  If  the  mortgage  or 
sale  be  of  a  special  portion  only  of  the  family 
property,  it  may  not  always  be  possible,  consistently 
with  prior  existing  rights,  for  the  Court  making 
the  partition,  to  give  possession  of  that  portion 
to  the  mortgagee  or  purchaser.  But  generally  it 
would  be  possible  to  do  so,  either  wholly  or  partially 
and  therefore  if  without  doing  injustice  either  to 
prior  incumbrancers  or  coparceners,  such  posses- 
sion can  on  partition  be  given,  it  would  be  the 
duty  of  the  Court  making  the  partition  to  en- 
deavour to  give  effect  to  the  mortgage  or  sale 
and  so  to  marshal  the  family  property  amongst 
the  coparceners  as  to  allot  that  portion  of  the 
family  estate  or  so  much  thereof  as  may  be 
just  to  the  mortgagee  or  purchaser." 

In  the  above  case    if    it   be    not    equitable    or 

practicable  to  make  allotments,  the  alienee   would 

only  have  a    right    of  compensation    against    the 

alienor    personally.     Aiyyagari    Venkataramayya 

V.  Aiyyagari  Ramayy a  (1902)  I.  L.   R.    25    Mad. 

690.  at  pp.  718-719. 

Co-sharer  In  the  event  of  a  sharer    without   the    permis- 

PuTbTe^o-op     son  of  his  cosharers   growing   any  valuable    crop 

on  joint  on  joint  land,  which  previous  to  such  use  remained 

was  waste,      waste,  the  co-sharers  would  merely  be    entitled    to 

reasonable  compensation  for  use   and   occupation. 

The  grower  of  a  crop  has  to  make   an    outlay    in 

purchasing  seed  and  growing  the  crop,    and    it    is 
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he  alont:  who  takes  the  risk  of  cultivation.  It 
would  not  be  fair  under  such  circumstances  that 
his  co-sharers  should  take  a  share    of  his    prohts. 

We  accordinorly  find  that  lands    in    the    occu-    ^"'*  ^°'' 
pation  of  tenants    are   jointly    owned    by    several    session  by 
landlords   who     receive   their    shares    of  rent    se-    l^Jl^°^\^ 
parately  from  the  tenants.      If  such   landlords    are 
dispossessed  by  a  trespasser  collecting  the    entire 
rents  from  the  tenants  who  attorn  to  him,  the  dis- 
possessed landlords  may  sue    the    trespasser    and 
the  tenants  for  /Jias  possession  of  the    lands  ;  for, 
in  such  a  case   the    tenants    by    attorning    to    the 
trespasser  have  combined  to  dispossess  the    land- 
lord, though   by  disownery  the  title    of  their  land- 
lords   they     may    not    have    forfeited    their    right 
under  the  Bengal  Tenancy  Act. 

When  a    person    is   dispossessed    by    his    co-    Remedy  of 
sharers  taking  exclusive    possession,    the    remedy    grs^ed^^ra 
of  the  sharer  dispossessed  is  to  sue  for  joint    pos-    co-sharer, 
session  with  the  co-sharers.     In  Gobind    CJiuiuier 
GJioscw.  Ram  Coomar  Dey  (1875)  24  W.  R.   393, 
Sir  Richard   Garth,  C.  J.  doubted  whether  a    suit 
for  possession  should  lie  and  seemed  to  think  that 
a  suit  for  partition  was  the  only  remedy.     But  the 
learned    Chief  Justice    in    Lloyd  v.   Dibee   Soqra 
(1876)  25  W.  R.  313  referring  to    the    above    de- 
cision, said,  it  was  not  his  Lordship's  intention    to 
say  that  a  suit  to  recover  joint    possession    or    for 
an  injunction  could  not  have  been  maintained. 

Where  agricultural  lands  in  the  occupation    of    En^h'ance- 
tenants  are  the  property  of  several  landlords,  suits    mentofrent 
for  enhancement  of  tenants'  rents  or  for  additional    ^^Td  f o'^r  by 
rents,  in  the  territories  under  the  administration   of    all  the  joint 
the  Lieutenant-Governor  of  Bengal,  under  the  Ben- 
gal Tenancy  Act  VIII.  of   1885,  must   be  brought 
by  the  whole    body    of  landlords.     See    Sees.  30 
and  18S  of  the  Bengal  Tenancy  Act  ;    also  Gopal 
Chunder  Das  v.  Uiiiesk  Narain  Lhowdhry  (1890) 
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of  increased 
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recoverable. 


Suit  for 
determina- 
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tenancies. 


I.  L.  R.  i7  Cal.  695.  In  Haladiiar  Salia  v, 
R hidoy  Siiiidri {\Sg2)  \.  L.  R.  19  Cal.  593  this 
ruling  was  held  applicable  even  where  the  co- 
sharers  collected  their  rents  separately  and  the 
plaintiffs  made  the  dissentient  co-sharers  defen- 
dants. But  in  Pauchanan  Banerji  v.  Raj  Kumar 
Guha  (1892)  I.  L.  R.  19  Cal.  610  where  there 
was  a  separate  Kubulyat  in  respect  of  an  un- 
divided share,  it  was  held  that  the  co-sharer  to 
whom  the  Kubulyat  was  given  was  competent' 
to  sue  for  enhancement  of  the  rent  payable  to 
him.  So  also  where  rent  was  being  collected  se- 
parately by  a  co-sharer  and  where  according  to 
arrangement,  the  tenant  was  bound  to  pay  rent  at 
a  particular  rate  for  all  lands  subsequently  brought 
into  cultivation,  a  co-sharer  was  held  entitled  to 
recover  his  share  of  the  increased  rent  by  suit. 
See  Ramclinndey  Chuckrahutty  v.  Giridhiir  Diitt 
(1891)  I.  L.  R.  19  Cal.  755.  See  also  Guni 
MaJiomcd  v.  Mornn  I.  L.  R.  4  Cal.  96. 

Suits  for  determination  of  the  incidents  of 
tenancies  can  be  brought  by  landlords  under 
Sec.  158  of  the  Bengal  Tenancy  Act.  To  such 
proceedings  all  the  landlords  (where  there  are 
several  jointly  owning  the  land)  must  be  appli- 
cants vide  Moheeh  AH  v.  Ameer  I^az  {i8go)  I.  L. 
R.  17.  Cal.  538.  In  MntiLu^ini  Dassi  v.  Ram 
Das  Mui lick  {\go2)  ']  C.  W.  N.  93  the  Judges 
held  that  where  co-sharer  landlords  separately 
collected  their  rents  they  were  not  joint  landlords 
within  the  meaning  of  Sec.  188  Bengal  Tenancy 
Act. 

Where  a  tenant  holds  lands  under  several 
joint  landlords  for  one  consolidated  rent,  (the 
lands  belonging  to  them  all  in  defined  shares),  any 


'  Sec  Tejendro  Naraiu  Siitf;/i  v.  Bakui  Singh  (1895)  \.  L.  R.  22  Cal. 
658,  But  SeeBiiir/ya  Nalh  De  Sarkar  v.  Ilim  (1897)  I.L  R.  25  Cal.  917  : 
and  H iri  C/iaran  Hose  v.  Riinjit  Sing/i[i8g6)  I.  L.  R.  25  Cal.  917. 
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one  of  the  landlords  may  sue  for  apporlionment  One  of 
of  the  rent  and  severance  of  the  tenure.  In  /sliauir  landlords 
Chundcr  Diitt  v.  Ram  Krishna  Dass  (1880)  I.  L.  ^'-^y  sue  for 
R.  5  Cal.  902;  6  C.  L.  R.  421,  Sir  Richard  mTnTof '^ 
Garth,  C.  j.,  in  delivering  the  judgment  of  the  Full  '"ents. 
Bench,  said  : — ''  But  if  the  purchaser  desires  to 
effect  a  severance  of  the  tenure  and  an  ap|)ortion- 
ment  of  the  rent,  he  must  give  the  tenant  due 
notice  to  that  effect,  and  then,  if  an  amicable 
apportionment  of  the  rent  cannot  be  made  by 
arrangement  between  all  the  parties  concerned, 
the  purchaser  may  bring  a  suit  against  the  tei\ant 
for  the  purpose  of  having  the  rent  apportioned, 
making  all  the  other  co-sharers  parties  to  the 
suit.  No  real  injustice  will  be  done  to  the  tenant 
under  such  circumstances,  because  the  possibility 
of  the  severance  of  the  tenure  by  butwara,  sale, 
or  otherwise,  is  only  one  of  those  necessary  inci- 
dents of  the  property  which  every  tenant  is,  or 
must  be,  presumed  to  have  been,  aware  of  when 
he  took  his  lease ;  and  as  regards  the  costs  of  any 
suit  which  may  be  brought  for  the  purpose  of 
having  the  rent  apportioned,  they  would  of  course 
be  a  matter  for  the  discretion  of  Court,  and  would 
probably  depend  upon  how  far  in  each  case  the 
tenant  has  had  a  fair  opportunity  of  amicably 
adjusting  the  apportionment." 

It  seems  that  the  severance  and  the  apportion- 
ment contemplated  in  this  case  is  a  complete 
severance  so  as  to  make  separate  tenancies  of 
specific  lands  with  distinct  rents,  and  the  decision 
cited  above  provides  that  the  apportionment  and 
separation  must  be  in  the  presence  of  the  tenant 
and  all  the  shareholders. 

In  Oblioy  Gobiiid  CJiou'dliry  v.  Hiiry  CJiiini 
Choivdhry  (1882)  I,  L.  R.,  8  Cal.  277,  one  of  the 
shareholders  who  had  his  share  of  the  zemindari 
alloued  to  him    at    a    Butwara  sued  the  tenant  in 
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respect  of  his  share  of  the  rent  without  making 
the  co-sharers  defendants.  The  Court  held  upon 
the  autliority  of  the  Full  Bench  decision  quoted 
above  that,  in  the  absence  of  an  apportionment 
of  the  rent  between  the  tenant  and  the  several 
landlords,  the  suit  for  share  of  the  rent  would  not 
lie.  It  should  be  noted  that  in  this  case  the 
Court  seemed  to  think  that  the  suit  for  a  share  of 
the  rent  might  proceed  if  the  co-sharers  had  been 
made  parties.  But  you  should  remember  that 
when  the  decision  was  passed,  Sec.  188  Bengal 
Tenancy  Act  which  prohibits  suits  by  some 
only  of  the  co-sharers  was  not  the  law.  The 
Madras  Court  in  Sr'i  Raja  Siinhadri  Appa  Rao 
V.  Prattipati  Ramayya  (1905)  I.  L.  R.  29  Mad. 
29  held  that  a  tenant  in  common  may  have 
ejectment  to  the  extent  of  his  interest  on  proper 
notice  to  quit  and  the  inclusion  in  such  a  suit  of 
the  other  co-sharers  as  defendants  is  merely 
the  inclusion  of  persons  properly  parties  to  the 
proceeding  and  not  of  litigants  against  whorn  a 
separate  claim  having  no  connection  with  the 
ejectment  is  made.  Sankaran  Nair,  J.  pointed  out 
the  distinction  between  the  law  in  England  and 
India  as  to  the  rights  and  liabilities  of  joint 
lessors  or  lessees  and  held  that  where  the  relation 
is  "created  by  contract  with  several  joint  landlords 
according  to  the  English  cases  such  relation 
subsists  only  so  long  as  all  of  them  wish  to  con- 
tinue, while  according  to  the  Indian  cases  it 
subsists  until  all  of  them  agree  to  put  an  end  to 
it"  ;  and  such  a  contract  cannot  in  the  absence 
of  special  circumstances  be  put  an  end  to  by  any 
one  of  them  if  they  continue  to  hold  as  joint 
tenants.  This  principle  however  will  not  apply 
where  the  suit  is  for  ejectment  and  partition  and 
all  of  the  co-sharers  are  made  parties. 

In  this  connection  reference  may  be    made    to 


CHAP.    VI.]  JOINT    PKOPEKTV.  239 

the  provisions  of  sec.  37  of  the  Transfer  of 
Property  Act. 

If  joint  property  is  let  to  a  tenant  at  an  entire 
rent,  the  rent  is  due  in  its  entirety  to  all  the  co- 
sharers  and  all  are  bound  to  sue  for  it.  Aunoda 
C III! I'll  Jiov  V.  Kally  Cooinar  Roy  {1878)  I.  L.  R. 
4  Cal.  89  ;  2  C.  L.  R.  464. 

Where  in  the  circumstances  above  contem- 
plated one  of  the  shareholders  sues  for  the  entire 
rent,  by  reason  of  the  other  sharers  refusing  to 
join  with  him  as  plaintiffs,  he  must  make  the  co- 
sharers  defendants. 

In    Prem    Chaud   Niiskur   v,  MoksJwda  Dchi    whether  a 
(1887)  I.  L.  R.  14  Cal.  201  ;  and   Uinesli  Chandra    can  sue  for 

Roy     V.     Nasir     Mullick     (1887)     I.     L.   R.    14  Cal.     entire  rent 
'      ,  .  1111  ''""  when. 

203,  toot  note,  It  was  held  that  a  sharer  on  pro- 
ving that  his  co-sharers  refused  to  join  with  him 
as  plaintiffs,  and  on  making  such  co-sharers 
defendants,  might  sue  for  the  eniire  rent.  See 
also  DiiionatJi  LakJiau  v.  Mohurmn  Mullick 
(1880)  7  C.  L.  R.  138;  and  the  observations  of 
Ghose,  J.,  in  Jii^obundhu  Pattuck  v.  Jada  Ghose, 
(1887)  I.  L.  R.  15  Cal.  47  (See  p.  50)  also 
Divarka  Natli  Mitter  v.  Tar  a  Prosonno  Roy 
(1889)  I.  L.  R.  17  Cal.  160. 

Sec.  148    A    of  the    Bengal  Tenancy  Act  pro-    when  a 
vides  that  "  where    a    co-sharer    landlord  who  has    ob"ta*inrng 
instituted    a  suit  to  recover  the  rent  due  to  all  the    decre  for 
co-sharer  landlords  in  respect  of  an    entire  tenure    him  may  *° 
or    holding   and    has    made  all  the  remaining  co-    proceed  to 
sharers  parties  defendant    to    the  suit  is  unable  to    or'hoidi'ng. 
ascertain  what  rent  is  due  for  the    whole  tenure  or 
hclding  or  whether  the  rent  due  to  the    other    co- 
sharer    landlords    has    been    paid  or  not  owing  to 
the  refusal  or  neglect    of    the    tenant  or  of  the  co- 
sharer  landlords  defendant  to  the   suit    to    furnish 
him  with    correct    information    on  these  points    or 
on  either  of  them  such   plaintiff  co-sharer  landlord 


When  can 
a  sharer 
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shall  be  entitled  to  proceed  with  the  suit  for  his 
share  only  of  the  rent  and  a  decree  obtained  by 
him  in  a  suit  so  formed  shall  as  regards  the 
remedies  for  enforcingr  the  same  be  as  effectual 
as  a  decree  obtained  by  a  sole  landlord  or  an 
entire  body  of  landlords  in  a  suit  brought  for  the 
rent  due  to  all  the  co-sharers." 

Now  under  the  Bengal  Tenancy  Act  the 
tenure  or  holding  itself  free  of  all  incumbrances 
can  be  sold  in  execution  of  such  a  decree.  See 
Chapter  XIV  of  the  Act. 

If  after  the  creation  of  a  tenancy  consistingr 
sue  for  his  of  ijiuali  lands  on  a  consolidated  rent,  the  tenant 
share  of         agrees  to  pay  each  sharer  separately  his  quota   of 

rent  sepa-  "^  -r  1        r  •        1  i 

rateiy.  rent,  or  it  he  tor  some  years  is  shown  to  have  paid 

the  sharers  their  shares  of  the  rent  separately 
according  to  some  arrangement,  then  so  long  as 
the  arrangement  is  not  put  an  end  to,  any  co- 
sharer  may  sue'  the  tenant  for  his  share  of  the 
rent  without  making  his  co-sharers  defendants. 
But  in  such  a  case  the  landlord  in  the  absence  of 
his  co-sharers  would  not  be  competent  to  sell   the 

J^""uf"?*     tenure    or    holding    in  execution  of  his  decree  for 

saieauie  at  .  -  •->  111  •         1  •  1     1 

the  instance    Share  ot  rent.      He  would    be    simply    entitled    to 

seJerai°^        Sell    the    interest  of  the  debtor,  and  the  purchaser 

Lindiords.       would  not  acquire  the  tenure  void  of  encumbrances  ; 

(see  Ben'i  Madhiih  Roy  v.  Jaod  All  Sicrar  (1890), 

I.  L.  R.  17  Cal.  390,  which  was  a  Full  trench  case 

under  the  Bengal  Tenancy  Act  VIII  of  1885. 

The  law  in  this  respect  was  the  same  under 
the  repealed  Act  VIII  (B.C.)  of  1869.     See    Sec. 


'  Ganga  Narayan  Das  v.  Saroda  Mohan  Rov  Cliowdhry  ( 1 869^  3  B. 
L.  R.  A.G.  230;  12  W.  R.  30;  Sree  Misser  v.  Croztidy  (1 871)  15  W.  R. 
243  ;  Binohundhoo  C/iowd/ny  v.  I)ino7ialh  Mookerjee  (1873)  19  VV.  R  168  ; 
Lahinv.  Hemvaj  Singh  (1873)  20  W.  R.  76;  and  G'lm  Mahomed  v! 
Moran  and  Boorga  Prasad  Mytse  v.  Joynarain  Hazra  (1878)  1.  L.  R.  4 
Cal.  96  ;  2  C.  L.  R.  371  (where  all  the  previous  cases  were  quoted  with 
approbation  and  the  ruling  of  Justice  Prinsep  reported  in  I.  L.  R  3 
Cal.  474  was  held  erroneous  ) 
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64  and  Bhahn  NatJi  Tiov  Clwuuihrv  v.  Duron 
Prosniio  Crhosc  (1889)  I.  L.  R.  t6  Cal.  326. 

When  the  land  demised    ceases    to    be    ijnia/i    Apponion- 
and    different    portions   of  it  become  the  property    ren'to?i 
of  different  owners,  any  co-sharer  may  sue  for  the    'and  ceasing 
apportionment  of  the  rents,  but  he  must  make  his  ^ 

co-sharers  defendants  to  the  action,  Ainioda 
CInirii  I\oy  v.  Kally  Oonmar  Uoy  (1878)  I.  L.  R. 
4  Cal.  89. 

In  order,  however,  that  a  shareholder  in  an 
estate  or  revenue-free  property  may  successfully 
sue  for  his  share  of  the  rent,  his  name  must 
be  registered  under  the  provisions  of  Act  VII 
(B.C.)  of  1876  in  respect  of  the  share  claimed. 
That  Act    provides: — Sec.    78    (leaving    out    the    Registr,-t!on 

words    which    do    not    concern    us  now) "No    of  shares 

person  bemg  liable  to  pay  rent  to  two  or  more  vii(b.c,) 
proprietors,  holding  in  common  tenancy,  shall  be  o^'876. 
bound  to  pay  to  any  one  such  proprietor  more 
than  the  amount  which  bears  the  same  proportion 
to  the  whole  of  such  rent  as  the  extent  of  the 
interest  in  respect  of  which  such  proprietor  is 
registered  bears  to  the  entire  estate  or  revenue- 
free  property." 

At  one  time  it  was  held  that  the  registration  of 
the  plaintiff's  name  under  Act  VII  (B.C.)  of  1876 
in  respect  of  the  share  claimed  must  be  a  condition 
precedent  to  the  iiisfifufion  of  the  suit  for  rent  ; 
but  a  Full  Bench  of  the  Calcutta  High  Court  has 
since  ruled  that  it  would  be  sufficient  if  before  the 
institution  of  suit  an  application  for  registration 
be  shown  to  have  been  made,  and  the  actual 
registration  be  effected  before  the  decree  is  made 
in  the  rent  suit.  See  Surya  Kant  Acliaryn  Baha- 
dur V.  Heiuatit  Kumari  Devi  (1889)  I.  L.  R.  16 
Cal.  706  ;  Dhoronidhnr  Sen  v.  Wajidiiuuissa 
KJiatoon  (1888)  Ihid  708  ;  Aliuuiddiu  Khan  v. 
Him  Lall  Sen  (1895)  I.  L.  R.  23  Cal.  87. 


31 


242  GENERALLY.  CHAP.    VI. 

Suit  for  In  Door o-(7  Prosnd  Mvts,e\.  Jovnarnin  Ha::ra 

by  a  sharer  and  Criini  Mnhomedw  Aforan  (I'Syc,)  I.  L.  K.  4 
Cal.  96  ;  2  C.  L.  R.  370  the  Court  held  that  one 
sharer  coidd  not  sue  for  a  Kabul yat  in  respect 
of  his  share  of  the  lands  comprised  in  a  tenure 
or  iioldinc^. 

Enhancement  of  rent  can  be  made  under  the 
Bengal  Tenancy  Act  either  by  contract  or  by  suit. 
See  Sees.  29  and  30  of  the  Act.,  or  by  application 
in  course  of  the  preparation  of  a  record  of  rights 
under  Chapter  X  of  the  Act. 
Enhance-  We  have    considered    the    procedure    for    en- 

'^®'?*  r*"  hancement  of  rent  by  suit  when  the   land    belongs 

rent  ot  •     •  ,         n         i         "^  t  r  1  i 

share  by  to  jomt  landlords.  In  cases  or  enhancement  by 
^^^^  contract,    Sec.    29    would     not    prevent    one    co- 

sharer  who    receives    his  share  of  rent  separately 
from     securing    an     increase    in    the     rent    by    a 
registered    instrument,    subject,   to  the  provisions 
of  the  section. 
Suit  for  One.    of    several    joint    landlords     cannot     for 

ejectment  obvious  reasons  eject  a  tenant  from  his  tenure  or 
by^oneoV  holding.  The  possession  of  the  tenant  is  the 
several  possession  of  the  whole  body  of  proprietors,  and  to 

an  or  s.  gjiow  a  single  sharer  to  eject  the  tenant  would  be 
to  allow  him  to  take  up  exclusive  possession  of 
the  entire  tenure  or  holding,  or  to  undo  what  his 
co-sharers  in  the  exercise  of  their  leii'al  ric/hts  did. 
But  though  a  co-sharer  cannot  eject  a  tenant 
from  his  entire  tenure  or  holding,  he  may  obtain 
Mode  of  possession  of  his  share  jointly  with  the  tenant  of 
executing        the  other  proprietors.      In  Radha  Proshad    Wasti 

ej'e'"ctment.         V.  Esiif  {\%'^\)    I.  L.  R.   7  Cal.  414  ;  9  C.  L.  R.   ']6, 

it  was  held,  the  legal  means  by  which  a  partial  eject- 
ment could  be  effected  was  by  giving  the  plaintiffs 
possession  of  their  shares  jointly  with  the  tenant  as 
explained  in  the  case  of  Hulodhur  Sen  v.  Gooroo 
Z}^^.s- /^^;j' (1873)  20  W.  R.  126.  Of  course,  the 
co-sharer  would  be  bound  to  follow  the    procedure 
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prescribed  in  the  Bengal  Tenancy  Act  when 
proceeding  against  tenants.  The  case  of  Rndha 
Pros/iad  IVasti  \\3iS  followed  xnDzi'arka  NatJi  Jin'i 
V.  Kail  Chuuder  Rai  (1886)  I.  L.  R.  13  Cal.  -^e. 
See  also  Kamal  Kiiinari  Ghoivdhiiraiii  v.  Kiraii 
Chandra  Roy  {\^g^)  2  C.  W.  N.  229.  {Contra 
Syed  GJiolam  Mohinddiii  v.  Mnsst.  K  hair  an 
(1904)  8  C.  W.  N.  325:  I.  L.  R.  31  Cal.  786. 

In  connection  with  this  subject  should  be  read     Joint  land- 
Sec.  188  of  the  Bengal  Tenancy  Act.  It  provides  :    Bengal^" 
"  where  two  or  more  persons  are    joint    landlords,    Tenancy 

•  •  A  ct 

anything  which  the  landlord  is  under  this  Act  re- 
quired or  authorized  to  do  must  be  done  either 
by  both  or  all  those  persons  acting  together,  or  by 
an  assent  authorized  to  act  on  behalf  of  both  or 
all  of  them."  This  section  was  construed  by 
Prinsep  and  Beverley,  JJ.,  in  Preni  Chand  Nuskur 
V.  Mokshoda  Dcbi  (1887)  I.  L.  R.  14  Cal.  201,  as 
not  contemplating  suits  for  rent  by  joint  landlords. 
See    Praniada   NatJi    Roy   v.   Raniani  Kant  Roy 

(1907)  I.  L.  R.  35  9^^-  ^'^^' 

joint  landlords,  in  the  event  of  any  dispute  Common 
existing  among  them,  may  be  required  by  the 
District  Judge  to  appoint  a  common  manager,  and 
upon  the  landlords  failing  to  make  an  appoint- 
ment, the  judge  himself  may  appoint  a  manager 
or  authorize  the  Court  of  Wards  to  assume  the 
management.  The  procedure  prescribed  for  the 
appointment  of  a  manager  and  the  powers  of  the 
manager  are  given  in  Sees.  93  to  100  of  the  Ben- 
gal Tenancy  Act.  VIII  of  1885. 

In    Harcndra     Narain.    Singh     ChoiiHiJirv    v.     Lease  on 
Moran\.\..^.   (1887)15    Cal.    40,    it    was  'held    ^^jl;^'/^*^^ 
that  where    the    guardian    of    a    minor    appointed    his  guardian 
under  Act  XL  of  18^8  granted  a    lease    for    more    void  even  as 

"^  .    .  .      .  regards 

than  5  years  without  obtaming  permission    of    the    shares  of 

Civil  Court,  such  lease    was    ah    initio    void,    and    a^uit 

,.  ,      '         f  1     I  T      1  •  members, 

not  valid  even  tor  5  years,  and  that   11    the    mmor 
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was  a  shareholding  proprietor  with  adult  members, 
the  minor  was  entitled  to  eject  the  lessee  as 
trespasser  in  respect  of  his  own  share.  See  also 
Gopal  Ram  Mohiiri  v.  Dhakcswar  Pei'sJiad  Navain 
SiugJi  (1908)  35  Cal.  807. 

Jn  the    case    of    revenue-paying    estates    held 
jointl)  by    several    owners,    a    partition    privately 
made  among  the  owners,  without    the    knowledge 
or   sanction    of  the    Revenue    authorities,   is    not 
binding  on  the  Government  to  whom  the    revenue 
is  payable,  though  it  may  be  binding  on  the  owners 
themselves.     The  reason  why    the    owners    them- 
selves should  not  be  allowed  to  sever  an  entire  estate 
into    several    shares    and    apportion    the    revenue 
on  such  shares  must  be  evident    to  you.  After  the 
division    of  an    estate    into    several  small  estates, 
with     separate      revenue-liabilities,    if    default     is 
made  in  the  payment  of  revenue,    only    the  small 
estate  on  account  of  which  the  revenue  is    due   is 
liable  to  be  sold  for  the  realization  of  the  Govern- 
ment demand.      If,   therefore,    the    proprietors    of 
estates  had  the  power  of  making  partition  privately, 
they  might  create  false  shares  of  small  areas   with 
big  revenue-  liabilities  and  appropriate  the  rest  on 
nominal  revenues.    Such  a  course  might  make  the 
Government  revenues  insecure  ;    and   accordingly 
we  find  in  Sec.  76  of  the  Partition  Act  for  Bengal 
(V  of  1897  ^-  ^O  provision  made  for  the    revenue 
authorities     to     test    the    correctness    of    private 
partitions  before  giving    effect    to    them.     Similar 
provisions,     as    we    shall    see    in    a     subsequent 
Chapter,  have  been  made  for  the  other  provinces. 
For  the  same  reasons  the  Bengal  Tenancy  Act 
Sec.  88  provides  : — "A   division    of    a    tenure    or 
holding,    or    distribution    of    the    rent    payable  in 
respect     thereof,    shall    not    be     binding    on    the 
landlord    unless    it    is    made    with    his  consent  in 
writing." 
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Let  us  next  consider  the  effects  of  a  surrender  Surrender 
by  one  of  several  tenants.  Where  a  joint  lease  several 
was  given  to  many  persons  with  an  entirety  and  tenants, 
equality  of  interest  among  the  tenants,  the  resig- 
nation of  some  of  the  joint  lessees  was  held  not 
necessarilv  to  void  the  lease,  Mohiina  Chuiidcr 
Seiii  V.  Pitambiir  Shaha  (1868)  9  W.  R.  147.  In 
such  a  case  the  landlord  would  not  be  bound  to 
accept  any  partial  surrender.  If  the  lease  had 
been  originally  granted  to  one  person  and  by 
inheritance  came  to  be  enjoyed  by  several  share- 
holders, the  surrender,  in  order  to  be  effective  and 
binding  on  the  landlord,  must  be  a  surrender  of 
the  whole  lease  by  all  the  co-sharers.  It  is,  of 
course,  optional  with  the  landlord  either  to  accept 
the  partial  surrender  or  not.  The  observations 
of  the  Madras  High  Court  in  Rajah  Sliiiliadri 
Appa  Rao  V.  Pratlipati  lianiayya  (1905)  I.  L.  R. 
29  Mad.  29  may  be  usefully  referred  to  in  this 
connection. 

Estates  paying    revenue    to    Government    are    septrLIf  ° 
frequently    held    jointly    by    several     owners.     In    accounts 
some  cases,  the  owners  hold  the  entire  lands  com-    xllTnssg. 
prised     in     the     estate    in    common    tenancy    in 
defined  shares.      In  other  cases,  specific    portions 
of  the  lands  comprised  in  the  estate  are    held    by 
the    proprietors    respectively    who    have    to     pay 
definite  sums  for  Government  revenue.     In   either 
case  whenever  there  is  a  default    in    the    payment 
of  the  Government  revenue,  the  entire  estate  may 
be  sold  for  the  realization    of    the    demand.      But 
the  sharers  have,  under  the    law,    certain    powers, 
to  prevent  their  shares  from  being  sold  for  default 
made  by  their  co-sharers.      I   refer    to    the    provi- 
sions of  Sees.  10-15  of  Act  XI  of  1859. 

In    the    United    Provinces    and  Oudh  when  a    in  the 
mahal  belongs  to   several    proprietors    settlement    Ij^JJces"^  IJ'nd" 
has  to  be  made,  under  section  65  Act  III.  of  1901,    oudh. 
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with  the  lumberdars  unless  for  special  reasons  the 
Settlement  Officer  decides  to  make  the  settlement 
with  all  the  proprietors. 
Right  of  When    for    the    recovery   of  land  revenue  due 

pre-emption  .  ..-r  ii*  ij  jn 

possessed       upon  it,    any    patti  ot    a    mahal    is  sold  under  the 

byco-sharer    provisions  of  the  Land  Revenue  Act,  any  recorded 

arr^ears  oT     co-sharer  may,   if  the  lot  has  been  knocked  down 

revenue  fo  a  Stranger,  claim  to  take  the  said    land    at    the 

sum    last    bid  :  provided   that  the  said  demand  of 

pre-emption  be  made    on    the    day    of    sale    and 

before    the  officer  conductingr  the  sale  has  left  the 

office  for  the  day:  and  provided  that  the  claimant 

fulfil  all  the  other  conditions  of  the  sale  (Sec.  182 

Ibid.) 

In  Oudh  there  is  a  further  proviso  that  a 
demand  of  pre-emptions  may  be  made  by  a  pro- 
prietor or  under-proprietor  subject  to  the  same 
conditions  as  in  sec.  155  of  the  Oudh  Rent  Act 
t8S6.  Under  the  Rent  Act  XIX.  of  1873  there 
was  a  further  condition  that  the  pre-emption  him- 
self must  not  be  in  arrear  with  regard  to  such 
land.  But  this  condition  has  been  removed  from 
the  present  Act. 

In  the  United  Provinces  and  Oudh,  no  division 
of  a  holding  or  distribution  of  the  rent  payable 
in  respect  thereof,  made  by  the  co-sharers  there- 
in, shall  be  binding  on  the  landholder,  unless  it  is 
made  with  his  consent.  No  suit  or  other  proceed- 
ing for  the  division  of  a  holding  or  distribution  of 
the  rent  thereof  shall  be  entertained  in  any  Civil 
or  Revenue  Court  (U.  P.  Act  II.  of  1901  sec.  32.) 
//)  Bombay.  \\\    Bombay    it    has    been    held    that    one     of 

A  co-sheir6r  i  •  •    • 

as  manager  several  tenants  in  common,  joint  tenants  or  copar- 
cansuefor  ceners  unless  he  is  acting  by  consent  of  the 
others  as  manager  of  an  estate  is  not  at  liberty 
to  enhance  rents,  or  eject  tenants  under  him  at 
his  pleasure.  Balaji  Baikaji  Pinge  v.  Gopal 
(1878)  I.  L.  R.    3    Bom.    23.     But    such  manager 
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cannot  by  himself  and  in  his  own  name  eject  a 
tenant.  Balnknshua  SakJini'ani  v.  Hloro  Krhhnn 
Dahholkar  (1896)  I.  L.  R.  21    Bom.  154. 

In  the  Punjab,  without  the   express  consent  of    jo^nnfabiii- 
the  I^inancial    Commissioner,    a    partition  of  land    ty  of  tenants 
among  co-sharers  does  not  affect  the  joint  liability      °'  '^"* 
of  the  land,  or  of  the  land-owners    thereof,  for  the 
revenue  payable  in  respect  of  the  land,  nor  does  it 
operate  to  create   any    new    estate  :  Sec.    1 10    cl. 
(i)  Act  XVII  of    1887. 

Similarly  a  partition  of  a  tenancy  does  not 
without  the  express  consent  of  the  landlord,  affect 
the  joint  liability  of  the  co-sharers  therein  for  the 
payment  of  the  rent  thereof:  Sec.  iiocl.(2)  Ihid. 

When  a  mahal  owned  by  several  proprietors  is    PrJilci's. 
re-settled^  if  some  of  the  proprietors  consent   and    ^^case'of  a 
some  refuse  to    accept    the    Settlement    Officer's    co-sharer 
assessment,  the  Settlement  Officer  may,  with    the    accept" ^  *° 
sanction  of  the  Chief  Commissioner,  if  the  interest    settlement, 
of  the  recusant    proprietors    in    the    lands    taken 
into  account  in  the    assessment    consists    entirely 
of  lands  held  by  them  separately  from    the    other 
proprietors,  exclude  such  recusant  proprietors  from 
settlem.ent   for    a   period    not    exceeding  30  years 
from  the  date  of  such    exclusion,    and    either   let 
their  lands  in  farm  or  take  such  lands  under  direct 
management.     In  other  cases,  /.(?.,  when  the  lands 
of  the  recusant  proprietors  are  not  separate    from 
the  rest,  the  assessment    of  the    entire    mahal    is 
offered  to  the  proprietors    who    consented    to    ac- 
cept the  assessment  when    originally   offered,    and 
on  their  refusal,  the  mahal  is  let  in  farm   or    taken 
under  direct  management. 

When  the  recusant  proprietors  are  excluded, 
the  land  of  the  proprietors  who  consented  to  ac- 
cept the  assessment  originally  offered  is  deemed 
to  be  separate  mahal  and  is  assessed  as  such,  and 
such    assessment    is    offered     to     the    consenting 
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proprietors  ;   and  if  the  land!?  of  the  recusant  pro- 
prietors are  let  in  farm,  the  farm  is  offered  to    the 
proprietors  who  consented  to  accept    the    assess- 
ment originally  offered. 
Allowance  j\Y\y    proprietor    excluded   from    settlement    is 

exdu^dJH^'*  entitled  to  receive  from  the  Government  an  annual 
from  settle-  allowance  the  amount  of  which  is  fixed  by  the  Chief 
"^^"  '  Commissioner  at  5  to  10  per  cent,  on  the  amount 

of  the  assessment  offered  to  him  by  the  Settle- 
ment OfiRcer :  Act  XVIII  of  1881,  Sees.  54,  57-61. 
When  the  whole  of  the  land  comprised  in  a 
Mahal  is  held  in  severalty,  the  settlement  Officer 
can  apportion  to  the  several  holdings  the  amount 
with  which  such  land  is  assessed  under  a  settle- 
ment or  subsettlement  and  when  only  part  of  the 
land  comprised  in  a  mahal  is  held  in  severalty  the 
Settlement  Officer  can  apportion  such  amount  to 
the  part  held  in  common  and  the  part  held  in 
severalty,  and  can  further  apportion  to  the  several 
holdings  the  amount  to  which  they  are  liable  under 
the  former  apportionment :  Sec.  66  Ibid. 
statutory  If   In  the  course  of  a  sale  for  realization  of  the 

pre-emption  revenue  the  property  (mahal  or  a  share  thereof) 
sfmrers.  Is  knocked  down  to  a  stranger,  the  following   per- 

sons   may   claim  to  take  it  at  the  sum  last  bid  in 
the  following  order  : — 

(i)  Any  malguzar  who  has  paid  the  revenue 
which  as  between  him  and  the  other  malguzars  is 
payable     by    him. 

(2)  If  the  superior  proprietorship  is  sold,  the 
Inferior  proprietor 

(3)  If  the  inferior  proprietorship  is  sold,  the 
superior  proprietor. — Sec.      iio  Ibid. 

Tenant  not  \Yhen    two   or  more  persons  are  landlords  of  a 

orainarily  .  .     ,       '  i      i  t  .1        .  .. 

bound  to  tenant   m  respect  of  the  same  holdmg,  the  teriant, 

pay  rent  to  subject  to  any  rule  which  the  Chief  Commissioner 

several  may    from    time    to    time    by    Notification    in  the 

landlords.  official    Gazette  make  in  this  behalf,  and    to    any 
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contract  between  the  parties,  is  not  bound  to  pay 
part  of  the  rent  of  his  holding  to  one  of  those 
persons  and  pa»-t  to  another  or  others;  and  subject    Common 

I  r  -f     1  1       •  manager  to 

as  aforesaid,  those  persons,  if  the  tenant  so  desires,    collect 
have  to    appoint    one    of  their    number    or    some    ''e"ts. 
other    person  to  receive  the  rent  :   Sec.  7.    Act  XI 
of   1898  Centr.  Prov.  Code. 

There  is  a  large  class  of  joint  property  which  ^["•jf^'^y 
we  have  yet  to  consider.  It  is  the  property  be- 
longing to  a  firm,  or  a  body  of  persons  who  have 
agreed  to  combine  their  capital,  labour  or  skill 
in  some  business.  The  law  of  partnership  in 
general  is  very  extensive  and  the  reader  is  referred 
to  Lindley  on  Partnership  and  other  books  on 
the  same  subject.  That  portion  of  the  law  which 
relates  to  the  rights  and  liabilities  of  partners  in 
connection  with  the  partnership  property  need 
only  be  noticed  in  these  pages. 

The  law  of  partnership  has  been  codified  in 
Sees.  239  to  265  of  the  Indian  Contract  Act  IX 
of  1872.  All  partners  have  been  declared,  in 
the  absence  of  any  contract  to  the  contrary, 
joint  owners  of  all  property  originally  brought 
into  the  partnership  stock  or  bought  with  money 
belonging  to  the  partnership,  or  acquired  for  pur-  share  of 
poses  of  the  partnership  business.  The  share  each  part- 
of  each  partner  in  the  partnership  property  is 
the  value  of  his  original  contribution  increased 
or  diminished  by  his  share  of  profit  or  loss  : 
Sec.  253  cl.  (i). 

Where   there    are    joint    debts    due    from    the 
partnership    and    also    separate    debts    due    from    partner- 
any  partner,    the    partnership    property    must    be    p^'P  Pp°*. 
applied  in  the  first    instance    in    payment    of    the    mariiy  liable 
debts  of  the   firm,    and    if    there    is    any    surplus,    gh-pP^gJ^^jf " 
then  the  share  of  each   partner    must    be    applied    in  prefer 
in  payment  of  his  separate  debts  or  paid    to    him.    pg^gj^^. 
The  separate  property    of    any    partner    must    be    debts. 
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applied  first  in  the  payment  of  his  separate  debts 
and  the  surplus,  if  any,  in  the  payment  of  the 
debts  of  the  firm  :  Sec.  262. 

Although  a  partner  cannot  introduce  a  stranger 
into  the  partnership  by  a  private  sale  of  his  own 
interest  to  such  new  member,  yet  there  is  nothing 
to  prevent  such  sale  of  interest  in  execution  of 
decree. 
Family  idol.  The  family  idol  is  often  looked  upon    as   joint 

property.  It  is  held  to  be  a  divinity  and  a  juridical 
person  capable  of  holding  property.  Large  pro- 
perties are  dedicated  to  such  idols  by  pious 
Hindus.  When  such  properties,  dedicated  by 
remote  ancestors,  come  down  to  the  family,  the 
descendants,  by  virtue  of  their  right  to  worship 
the  idols,  become  entitled  to  collect  the  profits  of 
the  endowed  properties. 

In  most  cases,  the  sharers,  when  there  are 
several,  worship  the  idol  by  turns — these  turns 
being  called  palas — and  enjoy  the  dc7iuittiir  pro- 
perties during  these  turns.  Family  idols  some- 
times attract  votaries  for  various  causes,  and  when 
they  are  allowed  to  be  worshipped  by  the  public, 
they  bring  their  owners  large  presents. 

On  this  subject  you  may  refer  to  Professor 
K.  K.  Bhattacharyya's  Lectures  pp.  450-458. 


c>, 


CHAPTER  VII. 
Law  of  Limitations  and  Procedure. 

In  this  Chapter  I  intend  to  consider  (i)  the 
various  periods  of  Limitation  appHcable  to  suits 
concerning  joint  property,  and  (2)  the  rules  of 
Procedure  prescribed  for  such  suits. 

Now,   suits    relating    to  joint  property  may  be    ^/^^^Yof^ 
classed    under    three    heads:    (i)    those  in  which    suits  with 
the    joint    proprietors    or   any    of  them  sue,  or  are    j^fP^^yj^. 
sued  by,  a  stranger  for  recovery  of  the  entire  joint    perty. 
property    or    of   some    interest    therein  ;  (2)  those 
in  which    one    co-sharer    sues    to    recover  from  a 
stranger    his   share    of  the  joint  property  ;  and  (3) 
those   in    which    one    sharer    sues  another,  or  the 
other  co-sharers,  for  some  relief    in  respect  of   the 
joint  property. 

We  have  seen  that  all  tangible  property  and 
all  intangible  rights,  that  may  be  the  subjects  of 
ownership,  may  as  well  form  the  subjects  of  joint 
ownership.  It  follows  from  this,  that  in  dealing 
with  the  first  class  of  suits  above  mentioned,  we 
have  to  consider  the  law  of  Limitations  applicable 
to  all  kinds  of  property.  Babu  Upendra  Nath 
Mitra,  in  his  admirable  Lectures  on  the  Law  of 
Limitations,  has  dwelt  on  the  law  generally,  and  g^ni^raiiy" 
the  object  of  the  present  Treatise  is  not  to  con-  applicable 
sider  all  the  law  that  is  applicable  to  joint  pro-  p°ope"rty. 
perty  in  common  with  every  kind  of  property,  but 
to  consider  and  discuss  only  such  laws  as  have 
special  application  to  joint  property.  The  only 
remark,  therefore,  that  I  have  to  make  in  reference 
to  the  first  of  the  above  classes  of  suits  is,  that 
whether  one  person  as  the  sole  proprietor,  or  more 
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persons  as  joint  proprietors,  seek  any  relief  in 
respect  to  any  property,  the  law  of  limitations  is 
the  same.  In  the  eye  of  the  law,  the  whole  body 
of  proprietors  is  one  person,  and  the  singular  in- 
cludes the  plural. 

By  these  observations,  I  do  not,  by  any 
means,  intend  to  convey  that  all  the  proprietors 
must  join  together  and  institute  an  action  in 
respect  of  the  joint  property.  The  rules  of  the 
Procedure  Code  will  determine  who  the  persons 
are  who  can  jointly  sue.  But  what  I  mean  to 
convey  is,  that  whenever,  under  the  rules  of  the 
Procedure  Code,  a  number  of  persons  is  entitled 
to  sue  upon  a  cause  of  action,  they  must  sue 
within  the  same  period,  as  is  provided  for  in  the 
Limitation  Act  in  reference  to  a  suit  by  a  single 
person. 

In  this  connection  you  should    read    the    pro- 
visions   of   Sec.  7  Act  IX  of   1908.     That  section 
runs  thus  : — 
Time  runs  "  7.     Where    one    of    several  persons    jointly 

against  entitled  to  institute  a  suit  or  make  an    application 

joint  credi-  .  •  j  1 

torsor joint    for    the    execution    or  a  decree  is  under  any  such 
wheTo"ne  is    disability,  and  a  discharge  can  be    given    without 
competent      the    concurrence    of  such    person,    time    will  run 
dislh'arge.'^    against    them    all:   but,   where  no  such  discharge 
can  be  given,  time  will  not  run  as  against  any    of 
them    until    one    of     them    becomes     capable    of 
giving     such     discharge     without     the     concur- 
rence of  the    others    or    until    the    disability    has 


ceased. 


Illustrations. 


{a)  A  incurs  a  debt  to  a  firm  of  which  B,  C 
and  D  are  partners.  B  is  insane,  and  C  is  a 
minor.       D    can    give    a    discharge    of   the    debt 
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without  the  concurrence  of  B  and  C.     Time  runs 
against  B,  C  and  D. 

(/;)  A  incurs  a  debt  to  a  firm  of  whicli  E,  F 
and  G  are  partners.  E  and  F  are  insane,  and 
G  is  a  minor.  Time  will  not  run  against  any  of 
them  until  either  E  or  F  becomes  sane,  or  G 
attains  majority." 

The  kind  of  joint  riglu  contemplated  by  the 
section  is  with  reference  to  persons,  whose  sub- 
stantive right  is  joint  or  to  put  it  otherwise,  with 
reference  to  more  than  one  individual,  possessing 
the  same  identical  substantive  right.  The  section 
does  not  contemplate  persons  whose  rights  are 
distinct  and  different  but  who  are  permitted  to 
enforce  such  separate  rights  by  one  judicial  pro- 
cess to  which  all  are  parties  or  by  a  process 
instituted  by  one  on  behalf  of  all.  The  classes  of 
persons  contemplated  are  joint  creditors  or  joint 
claimants,  one  of  whom  is  under  some  disability,- 
while  there  are  others  who  can  give  a  valid  dis- 
charge. Zamir  Hasan  v.  Siindar  (1899)  ^-  L-  ^• 
22  All.  199;  Periasanii  \.  Krishna  Ayyan  (1901) 
I.  L.  R.  25  Mad,  431.  [ohnson  and  Porto  Novo 
Cundasaniy  v.  The  Madras  Raihcay  Co.,  (1905) 
I.  L.  R.  28  Mad.  479;  Harihar  Pershad  v.  Bhoii 
Per  shad  (1907)  6  C.  L.  J.  383. 

In  the  last  of  the  above  cases  it  was  held    that    ^'^^'^  °"^ 

I  f       •    •         IT-      I     I  r        •!  °'  several 

m  the  case  01  a  jomt  Mitakshara    family,  where  a    partners 
right    is    vested    in    all    the    members  jointly,  the    famn"^^'^^' 
managing    member    may,   within    the    meaning  of    members 
this    section,    give    a   discharge    without  the  con-    5^° giva^di's- 
currence    of    the   minor    members    of    the  family,    charge, time 
It  was  further  held  that  as  a    general  rule  where  a    ^(^j^^s^s^'^st 
joint  right  to  sue  arises  out  of  a  tort,  one  or  some 
of    the    holders    of   such    right  cannot  give  a  dis- 
charge   without    the    concurrence    of    the    others 
unless    they    are    all    partners    or    executors  or 
members    of   a   joint    Hindu  family.     The  test  to 
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be  applied  is  whether  it  is  the  intention  of  the 
parties  that  each  of  the  persons  in  whose  favor 
the  obhgation  is  created  is  a  creditor  for  the 
whole  ;  if  not  each  is  a  creditor  for  his  own  share 
and  cannot  give  a  discharge  for  the  whole 
obligation. 

The  same  observations  would  apply  to  the 
case  of  one  co-sharer  suing  for  the  entire  joint 
property.  It  is  only  in  some  cases,  (as  to  which 
we  shall  presently  see),  that  one  co-sharer  can 
sue  for  the  entire  joint  property.  But  in  those 
few  cases,  the  suits  should  be  instituted  within 
the  same  periods  as  those  within  which  they 
should  be  instituted  if  the  plaintiff  were  a  single 
person  exclusively  entitled  to  the  property.  There 
is  no  difference  between  the  two  classes  of  suits 
as  regards  the  law  of  limitations  applicable  to 
them. 

The  second  of  the  above  classes  of  suits  may 

also    be    dismissed  from  our  consideration  with  a 

few  observations.     If  a  single  member  of  a  family 

has   a    valid    cause    of    action  against  a  stranger 

in    respect    of    his    share    in    a    certain    family 

property,  he  must  sue  within    the    same    time    as 

is  allowed  to  a  person  suing  upon  his  right,  for  the 

recovery  of  the  entire  property.  Whether  a  single 

member    has    a    valid    cause    of  action  in  respect 

of  the  share  depends  upon    other    considerations  ; 

but,    supposing  there  can  be  no  objection  to  such 

a  suit  under  the  rules  of  the  Procedure    Code,    or 

upon    the    facts  giving  him  a  cause  of  action,  his 

suit  must  be  brought  subject  to  the   ordinary    law 

of  limitation. 

Limitation  The    third    class    of    suits    are  those  in  which 

specially  i  ,,  i    •    ,Tr  i 

applicable      o^e    or    more    co-sharers    are    the    plamtiffs    and 

to  joint  one    or    more     co-sharers,    alone    or   along     with 

proper  y.        others,  are  the  defendants.     These  are    the    suits 

that    specially    concern  us  in  the  present  chapter. 
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The  ariicles  of  Schedule  I  Act  IX  of  1908    which 
demand  our  attention  are  the  followinor  : — 


u 
—    (U 

Period 

Time    from  wliich 

Art. 

Description   of  Suit. 

of  limi- 

period begins 

^- 

tation. 

to  run. 

I 

10 

To  enforce  a  right  of  pre- 
emption,     whether     the 
right  is  founded    in    law 
or  general    usage   or  on 
special  contract. 

1  year. 

When  the  purchaser 
takes,  under  the 
sale  souglit  to  be 
impeached,  ph^'si- 
cal  possession  of 
the  whole  of  the 
propert)'  sold,  or 
where  the  subject 
of  the  sale  does  not 
admit  of  physical 
possession,  when 
the  instrument  of 
sale  is  registered. 

2 

41 

To  restrain  waste. 

3  years. 

When  the  waste  be- 
gins. 

3 

89 

By  a  principal  against  his 
agent  for    movable   pro- 
perty    received     by   the 
latter  and  not   accounted 
for. 

3  years. 

When  the  account 
is  during  the  con- 
tinuance of  the 
agency,  demanded 
and  refused,  or, 
where  no  such 
demand  is  made, 
when  the  agency 
terminates. 

4 

99 

For     contribution     by     a 
party  who  has    paid   the 
whole  or  more   than    his 
share  of  the  amount  due 
under  a  joint   decree,    or 
by   a   sharer   in   a   joint 
estate  who  has   paid   the 
whole  or  more   than    his 
share  of  the   amount   of 
revenue  due   from    him- 
self and  his  co-sharers. 

iV.  H.  In  Act  XV  of  1877. 

3  years. 

The  date  of  the  pay- 
ment in  excess  of 
tlie  plaintif^"'s  own 
share. 
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c 

Period 

Time  from  which 

S  £ 

Art. 

Description  of  Suit. 

of  limi- 

period begins 

c^g 

tation. 

to  run. 

Art     99  —  "  For        contri- 

3 years. 

The     date     of     the 

bution  by   a    party    who 

plaintiff's     advance 

has     paid       the       whole 

in    excess     of     his 

amount  due  under  a  joint 

own  share. 

decree  or  by  a  sharer  in 

a  joint    estate    who    has 

paid  the    whole    amount 

of  revenue  due  from  him- 

self and  his  co-sharers." 

5 

107 

By  the  manager  of  a  joint 
estate   of   an     undivided 
family  for  contribution  in 
respect     of    a   payment, 
made  by  him  on  account 
of  the  estate. 

3  years. 

The  date  of  the 
payment. 

6 

126 

By  a  Hindu  governed    by 
the  law  of  the  Mitakshara 
to  set  aside    his   father's 
alienation     of     ancestral 
property. 

1 2  years. 

When  the  alienee 
takes  possession  of 
the  property. 

7 

127 

By     a     person     excluded 
from    joint    family     pro- 
perty to  enforce    a    right 
to  share  therein. 

1 2  years. 

When  the  exclusion 
becomes  known  to 
the  plaintiff. 

8. 

128 

By  a  Hindu  for  arrears  of 
,    maintenance. 

1 2  years. 

When  the  arrears 
are  payable. 

9 

129 

By   a    Hindu    for   a     de- 
claration of   his    right    to 
maintenance. 

1 2  years. 

When  the  right  is 
denied. 

To  suits  for 
pre-emp- 
tion. 


(i)  Under  the  old  Limitation  Act  IX  of  1871, 
time  ran  from  "  when  the  purchaser  took  actual 
possession  under  the  sale  sought  to  be  impeached." 
Previous  to  Act  IX  of  1871,  Act  XIV  of  1859 
Sec.  I  cl.  (1)  also  provided  to  the  same  effect 
while  Act  XIV  of  1859  contained  simply  the 
word  "  possession." 
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The  Mahomedan  Law  prescribes  the  period 
of  one  month,  from  when  the  sale  becomes  known 
to  the  pre-emptor,  for  a  suit  to  enforce  pre-emption. 

The  present  law  is  contained  in  Art.  10  quoted 
above.  In  this  connection  you  should  read  Sees. 
6,7,8  and  1  7  of  the  Act,  and  note  that  the  legislature 
makes  no  concession  in  favour  of  minors  or  luna- 
tics, and  does  not  extend  the  time  in  cases  where 
at  the  accrual  of  the  cause  of  action,  there  is  no 
person  capable  of  suing  or  being  sued.  As  to  the 
different  results  from  the  use  of  the  words 
"possession"  in  Act  XIV  of  1859,  "actual 
possession"  in  Act  IX  of  1871  and  "physical 
possession"  in  the  Acts  of  1877  ^"d  1908  see 
the  observations  of  the  Privy  council  in  Batitl 
Becriim  v.  Maiisur  AH  Khan  (1901)  I.  L.  R.  24 
All.  ,7:5  c.  W.N.  888. 

Art.  10  makes  a  distinction  between  cases 
in  which  physical  possession  is  feasible  and 
those  in  which  it  is  not.  In  the  latter  class 
of  cases,  limitation  runs  from  when  tiie  deed 
is  registered.  Now,  we  know  that  when  the  con- 
sideration for  a  sale  is  rupees  one  hundred  or 
upwards,  the  transfer  can  be  made  only  by  a  regis- 
tered instrument,  and  when  the  consideration  is 
below  Rs.  100,  the  transfer  may  be  made  either 
by  a  registered  instrument  or  by  delivery  of  the 
property  (See  Transfer  of  Property  Act  IV  of 
1882,  Sec.  54).  In  a  case,  therefore,  where 
physical  possession  is  impracticable,  the  transfer 
must  be  effected  by  a  registered  instrument,  and 
the  limitation  would  begin  from  the  date  of  regis- 
tration. The  previous  law  did  not  contemplate 
the  case  where  physical  possession  was  not  feasi- 
ble. 

In  cases  where  the  mortgagee  was  previously 
in  possession,  and  the  subsequent  sale  conveys  the 
equity  of  redemption,    time    begins    to    run    from 

33 
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the  registration  of  tlie  instrument  conveying  the 
equity  of  redemption  {Shiai)i  Siindar  v.  Aiuanant 
Begaiu  (1887)  I.L.R.,  9.  All.  234).  So  also  where 
a  conditional  sale  becomes  absolute  by  extinguish- 
ment of  the  right  of  redemption,  time  runs  from 
the  date  when  the  conditional  mortgagee  takes 
possession  as  absolute  owner  (Di^amhuy  Misser 
v.  /^am  LalJ^oy  {\SS^)  I.  L.  R/  14  Cal.  761). 
The  Allahabad  Court  had  held  that  this  article 
applied  only  to  absolute  sales  and  Art.  120  applied 
to  conditional  sales  A'at/i  Prasad  v.  J^am  Paltan 
Ram  (1882)  I.  L.  R.  4  All.  218.  But  see  Alu 
Prasad  v.  Sukhan  (1881)  I.  L.  R.  3  All.  610  and 
Batiil  Begamv.  Mansnr  AH  Khan  (1898)  I.  L. 
R.  20  All.  315  confirmed  by  P.  C.  in  24  All. 
17  :  5  C.  W.  N.  888.  Now,  we  have  seen  that  a 
right  of  pre-emption  does  not  arise  in  the  case 
of  a  conditional  sale  until  the  sale  becomes 
absolute,  and  in  this  view  the  Calcutta  decision 
would  seem  to  interpret  the  law  correctly. 
Effect  of  If   the    vendor    and  vendee  of  immovable  pro- 

conceal-         perty    intentionally    and    actively  conceal  the  fact 
mentof  of    sale    from    the  plaintiff  in  order  to  deorive  him 

of    his    right    of   pre-emption,  time    will    not    run 
against  the  plaintiff  until  he    discovers    the    fraud 
practised  upon  him  (Rivaz  50  ;  also  Sec.    18    Act 
IX  of    1908). 
Suits  to  (2)     Suits  instituted    by    undivided    parceners 

restrain  f^j-  injunctions  to  restrain   their    fellow    parceners 

waste  by  ^  . 

co-sharer.       from  wasting  the   common    property    would   come 

under  this  article. 

^"^'.^  (3)     A  movable  property  in  this  article  is    not 

managers       necessarily  confined  to  specific  movable    property 

for  account,    only.     Money  in  the  hands  of  an  agent  would  also 

come  within  the    expression.     Suits    for    account 

against      managers     employed     as     the     agents 

of  the  other  members  of  the  family  and  for  money 

would    be    governed     by    this    article.     Jogendra 
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Nath  Roy  \.  Deb  Nalh  Clialtcrjcc  {\go7^)  8  C. 
W.  N.  113;  Sdib  Chandra  Roy  v.  Chandra  Naraiu 
Mukerjee  (1905)  I.  L.  R.  32  Cal.  719  :  I.  C.  L.  J. 
232  ;  AsgJiar  All  Khan  v.  KJuirsJicd  AH  Khan 
(1901)  I.L.R.  24  All.  27.  But  the  manager  of  a  joint 
family  property  is  not  the  agent  of  the  members 
of  the  family  so  as  to  make  them  hable  to  be 
sued  as  if  they  were  the  principals  of  the  ma- 
nager. The  relation  of  such  person  is  not  that 
of  principal  and  agent  or  of  partners,  it  is  much 
more  like  that  of  trustee  and  ccstiqni  trust.. 
Annamalai  Chctty  v.  Mnriigasa  CJictty  (1903)  7 
C.  W.  N.  754.  He  is  an  agent  liable  only  to  account 
as  to  the  then  existing  state  of  property  and 
not  as  in  the  case  of  a  regular  agent  to  account 
for  the  income  of  past  years  and  expenditure. 
Raja  Sctruchcrla  Raniabhadra  v.  Raja  Sctru- 
chcrla  Virabhadra  Stiryanarayana  (1899) I.L.R. 
22  Mad.  470. 

(4)     The    law    under   Act   IX  of  187 1  was  the    po"t''!bu. 

T-»  1  A  ■\riiT       f       n  IV-  .       I'O"    suits. 

same.  But  under  Act  XIV  of  1859  the  6  years  Previous 
rule  applied  to  suits  for  contribution  (2  VV.  R.  '^^" 
266  and  3  W.  R.  134).  Under  the  previous  Act 
it  was  held  in  Pattabhirauiayya  wRaniayya  Na'idu 
(1886)  I.  L.  R.  20  Mad.  23  that  the  'Art.  could 
not  apply  where  not  the  ivhole  but  only  a  part 
of  the  money  due  under  a  joint  decree  was  rea- 
lized from  the  plaintiff  by  the  sale  of  his  property 
by  the  Court.  In  Rajah  of  Vimanagrani  v.  Rajah 
Setruchcrla  (1902)  1.  L.  26  Mad.  6S6  (']i6) 
Bhashyam  Ayyangar  J.  construed  the  Art.  as  if  it 
contained  the  words  ''  has  paid  on  account  of 
the  whole  amount  due."  But  Stanley  C.  J.  in 
Ibn  Hasan  v.  BrijbJinkan  (1904)  I.  L.  R.  26  All. 
407  (425)  held  that  Bashyam  lyyangar  J.'s  inter- 
pretation was  not  warranted  by  the  words  used. 
In  the  above  conflict  of  opinions  the  legislature 
has  changed  the  Law  as  stated. 
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Where  one  of  two  co  sharers  is  wrongfully 
kept  out  of  possession  by  another  and  the  latter 
pays  the  whole  of  the  Government  revenue  in- 
cluding that  payable  by  the  dispossessed  co- 
sharer,  he  cannot  maintain  a  suit  for  contribu- 
tion against  the  disposed  co-sharer  the  reason 
being  that  by  the  act  of  dispossession  he  (dispos- 
sessor)  enjoys  the  profits  due  to  the  other  co- 
sharers  also.  Sii'arnamoyce  Debi  v.  Hari  Das  Roy 
(1902)  6  C.  W.  N.  903. 

We  have  seen  that  a  co-sharer  by  paying  the 
entire  Government  revenue  does  not  acquire  a 
charge  on  the  estate.  Art.  132,  therefore,  would 
not  apply  to  a  suit  for  recovery  of  the  money  paid 
in  excess  of  the  plaintiff's  own  share  {KJmb  Lai 
Saku  w.  Pndiuanund  Singh  (1888)  I.  L.  R.  15 
Cal.  542,  following  14  Cal.  809  (F.  B.)  Achiit 
Ravichandra  Paiw.  Hari Kaintt  (1886)  I.  L.  R.  11 
Bom.  313)  Shivrao  Narayan  v.  Pimdlik  Bhaire 
(1902)  I.  L.  R.  26  Bom.  437.  We  have  also 
seen  that  under  the  Bengal  Tenancy  Act  a  co- 
sharer  by  such  payment  acquires  a  lien  over  the 
tenure  or  holding  under  Sec.  171  Bengal  Tenancy 
Act.  In  this  latter  case,  if  the  suit  is  to  enforce  the 
lien,  the  plaintiff  would  have  12  years  under  Art. 
132 

(5)     It    has    been    held   that    where  money  is 

borrowed    by  the  manager  of  a  joint  Hindu  family 

on  his  personal  security  for  pui  poses  of  necessity, 

his  right  to  contribution  arises  when  he  expends  the 

money,     and    limitation    runs   against    his    claim 

from    that    date    and    not    from  the  date  when  he 

repays  the  loan  {Aghore   Nath    Mukhopadhya    v. 

Grish  Chundra  Mukhopadhya  C1892)  I.  L.  R.    20 

Cal.  18.) 

Mif^shara  (^)     P^'i^ate    alienations  of  ancestral  property 

to  set  aside    by    a    father    are    binding  on  the  sons  when  such 

^^^"^^rlLnc      alienations    are    made    (i)    for    the   benefit  of  the 
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family,  or  (2)  to  meet  any  legal  necessity  in- 
cluding the  payment  of  any  debt  of  tiie 
father — the  debt  not  iiaving  been  contracted  for 
an  inniioral  purpose.  The  suits  contemplated  in 
this  article  are  suits  to  recover  either  the  entire 
ancestral  property  conveyed  by  the  father,  or  any 
portions  of  the  same  and  instituted  either,  during 
the  father's  lifetime  or  after  his  death.  See  Raja 
RnmTewary  \\  Licchiiiiui  Pershnd  (1867)  8  \V. 
R.  15  ;  and  Munbasi  Koer  v.  Nonjruttiin  Koer 
(1881)  8  C.  L.  R.  428. 

The  article  moreover  makes  no  distinction  be- 
tween movable  and  immovable  property. 

You  will  further    note    that    the    article    under    to  set  aside 

...  ,  1         1-  •  L         I  ahenations 

consideration  contemplates  only  alienations  by  the    by  any  other 
father,    and  suits  to  set  aside  alienations  made  by    "lember. 
any  other  member  would  be  governed  by  Art.  144 
which  runs  thus  : — 


Art. 

Description  of  Suit. 

Period 
of  limita- 
tion. 

Time  from  which 

period  begins 

to  run. 

144 

For     possession     of    immov- 
able  property    or    any    in- 
terest   therein    not    hereby 
otherwise  specially   provid- 
ed. 

12  yeirs 

When    the    pos- 
session of   the 
defendant    be- 
comes adverse 
to  the  plaintiff. 

The  possession  of  the  purchaser  becomes  ad- 
verse from  the  time  when  he  takes  possession  of 
the  property  purchased,  /.  c,  the  cause  of  action 
arises,  as  under  Art.  126,  at  the  time  the  alienee 
takes  possession. 

(7)  Act  XIV  of  1859  Sec.  I,  cl.  13  ran  to 
this  effect  : — 

"  To  suits  to  enforce  the    right  to  share  in  any    Suits  be- 

1        tWG6 n  CO" 

property,  movable  or  immovable,    on    the    ground    sharers  for 
that    it    is    joint     family-property     "•=•     •'••■     *     the    possession. 


262  LAW   OF    LIMirATiONS.  CHAP.    VII, 

period    of    12    years    from    the  death    of    persons 
from  whom  the    property    alleged    to    be    joint    is 
said  to    have    descended,    or  from  the  date  of  the 
last  payment  to  the  plaintiff  or  any  person  through 
whom  he  claims,    by    the    person  in  possession  or 
management    of    some    property  or  estate,  on  ac- 
count of  such    alleged    share."     Radhanath  Doss 
V.   Elliot  (1870)    14   M.    I.  A.    I  ;  6  B.  L.  R.  530 
or  15  W.  R.,  P.C.,  24,  the  Privy  Council  held  that 
this  clause  of  Sec.  I,  Act  XIV    of    1859    contem- 
plated   suits    between    members  of  a  joint  family. 
As    regards    the    present    law,  the  High  Court  of 
Calcutta    in    Rajn  Lakhi  v.    Durga   Charan    Sen 
(1885)  I.  L.  R.  II  Cal.  680  held  that  Art.    127    of 
Sch.  2,  Act  XV  of  1877  which  is  the  same  as  Art. 
127    in    Act    IX    of    1908    applied    only  to    suits 
between  members  of  a  joint  family.     To  the  same 
effect   see    Horendra    Chundra     Gupta    Roy     v. 
Aunoardi  Mimdiil  (1887)    I.    L.  R.  14  Cal.  544; 
and      Kartick      Chiinder    Ghuttiick     v.    Saroda 
Sunduri  Debi  (1891)  1.  L.  R.  18  Cal.  642. 

Applied  to  a  In  Faki  Abas  v.  Faki  Niirudin  (1891)  I.  L.  R. 

Mahomedan    ^^g^^^^    ^^^  the  article  was  applied  to    a    Maho- 

medan  family.  Sir  Charles  Sargent,  C.  J.,  said  : 
"  It  may  be.. .that  the  presumption  that  the 
possession  of  one  member  is  on  behalf  of  himself 
and  all  the  others  must  necessarily  be  weaker  in 
the  case  of  Mahomedan  than  of  Hindu  family- 
property,  and  that  circumstances  of  a  less  decided 
character  might  well  be  deemed  in  the  former 
case  to  make  the  possession  adverse  as  regards 
the  co-sharers,  but  the  governing  principle  is  the 
same."  To  the  same  effect  see  Bavasha  v. 
Masumsha  (1889)  I.  L.  R.  14  Bom.  70. 
Conflicting  But  the  decision  in  this  last  case  was  dissented 

from  by  the  Allahabad  Court  in  Amine  Rahain  v. 
Zia  Ahmad  (1890)  I.  L.  R.  13  All,  282;  by  the 
Madras  Court  in  Pate  ha  v.  Mohidin  (1891)    I.    L. 


decisions. 
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R.  15  Mad.  57  ;  and  by  the  Calcutta  Hi^li  Court 
in  Mahomed  Akrani  Shaha  v.  Aiiarbi  (Slimed lira ni 
(1895)  I.  L.  R.,  22  Cal.  954. 

You  will  note  that  under  the  Act  of  1859  in 
order  that  a  member  of  a  joint  family  mi^ht  not 
lose  his  hold  on  the  family-property  it  was 
necessary  for  him  to  receive  periodically  some- 
thing^ from  out  of  the  income  of  the  family-pro- 
perty. Act  IX  of  1871  changed  the  law.  Art. 
127  of  that  Act  ran  thus  : — 


Under  Act 
XIV  of  1859 


Under  Act 
IX  of  1871. 


Art. 

Description  of  Suit. 

Period 

of  limita 

lion. 

Time  wlien 

period  begins  to 

run. 

127 

By   a    Hindu    excluded  from 
joint  famiI)'-property  to  en- 
force a  right  to  share  there- 
in. 

12  years 

When  the  plaintiff 
claims  and  is  re- 
fused his  share. 

While  the  above  was  the  law,  practically  there 
was  no  limitation  to  an  action  by  a  Hindu  ex- 
cluded from  joint  family-property.  He  might,  by 
simplv  deferring  to  claim  his  share,  get  an  indefi- 
nite time  to  sue. 

The  present  law  requires  that  the  plaintiff  must  Present 
come  to  Court  within  12  years  of  the  time  when  '^w. 
his  exclusion  from  joint  family  becomes  known  to 
him.  Now,  there  are  various  ways  by  which  a 
man  may  know  of  his  exclusion  from  property.  He 
may  make  a  demand  and  be  refused.  His 
co-sharers  may,  by  their  acts,  even  if  he  makes 
no  demand,  inform  him  of  their  having  excluded 
him  from  the  property.  Kane  Bable  v.  Antaji 
Gangadhar  (1886)  1.  L.  R.  11  Bom.  455  ;  D'lukar 
Sadashh  v.  Bliikaji  Sndashiv  (1887)  1.  L.  R.  11 
Bom.  365. 

It  would  seem  that  the  exclusion  contemplated 
by  this  article  is  "  total  exclusion   from  the  family- 
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property."      Jngnnatha     v.    Rnmahhadra     (1888) 
I.  L.  R.  II   Mad.  380   (392)    confirmed  in  I.  L.  R. 
14  ]\Iad.  237  L.  R.  18  I.  A.  45. 
Possession  We  have   already    seen    that  in  a    joint  family 

possession  the  possession  of  a  property  by  one  member  of 
of  family.  jj^g  family  is  not  inconsistent  with  the  possession 
of  the  rest.  From  the  mere  fact  of  receipts  for 
rent  being  issued  in  the  name  of  one  member,  or 
even  of  the  title  deeds  in  respect  to  any  property 
being  in  the  name  of  one  member,  no  inference 
adverse  to  the  other  members  ought  to  be  drawn. 
It  often  happens  that  in  a  joint  family,  some  of 
the  members  live  in  their  ancestral  dwelling  house 
enjoying  the  profits  of  the  family-property,  while 
others  live  abroad  holding  lucrative  appointments 
under  the  Government,  or  carrying  on  independ- 
ently some  profitable  trades.  These  members 
who  live  abroad  are  by  no  means  excluded  from 
the  family-property.  Thus  in  Ram  Lakhi  v. 
Durga  Char  an  Sen,  1.  L.  R.,  11  Cal.  680,  Sir 
Richard  Garth,  C.  J.,  says:  "Those  persons 
(meaning  the  Hindus)  often  leave  their  houses  for 
long  periods  of  time  to  seek  employment  in  some 
distant  place,  and  their  relatives  may  take  steps 
to  exclude  them  from  their  family-property  with- 
out their  knowing  it.  It  has,  therefore,  been  con- 
sidered right  to  allow  them  to  bring  a  suit  under 
such  circumstances  to  enforce  their  right  within 
12  years  from  the  time  when  they  first  know  of 
their  exclusion." 

The  law  presumes  that  when  any  property 
is  sliewn  to  have  been  at  one  time  joint  family- 
property,  the  possession  of  one  member  in  the 
joint  family  is  the  possession  of  all.  See  Taruck 
Chunder  Poddar  v.  Jodeshur  Chiindcr  Kooudoo 
(1873)  II  B.  L.  R.  193;  19W.  R.  178;  y45?/^ 
Alt  Khan  v.  Akhar  All  Khan  (1877)  i  C.L.R.  364 
and     Rakhaldas    Bnndopadhya    v.    Indrn    Monee 
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Dch'i  (1877)  I  C.  [..  R.  155.  But  whenever  one 
member  of  a  joint  family  is  in  exclusive  posses- 
sion of  a  property,  it  lies  on  the  other  members 
to  explain  away  this  circumstance.  Thus  in 
Lachiram  v.  Uvia  1.  L.  R.,  11  Bom.  221,  Justice 
West  observes  :  "  When  of  two  persons  one  is  in 
enjoyment  of  property  and  the  other  has  no  en- 
joyment or  possession,  that  is  pnuia  facie  an  ex- 
clusion of  the  latter.  There  may  be  a  contract 
or  other  jural  relation  between  the  parties  which 
accounts  for  the  sole  possession  and  makes  it  pre- 
serve, instead  of  destroying,  the  joint  right,  but  of 
such  a  state  of  things  positive  evidence  is  always 
required,  since  otherwise,  possession  continued 
even  for  centuries  would  afford  no  security  to  pro- 
perty." To  the  same  effect  see  Ratn  Chandra 
Narayan  v.  Narayan  Mahadev  (1886)  I.  L.  R. 
II  Bom.  216  and  the  cases  therein  cited.  Now, 
in  order  to  see  whether  a  claim  on  the  ground  of 
joint  property  is  barred  by  limitation,  a  Court 
must  assume  that  the  plaintiff's  title  is  correct, 
and  then  find  whether  (i)  as  a  fact  he  was 
excluded  for  more  than  12  years  before  suit  and 
(2)  whether  he  was  aware  of  such  exclusion. 
Now  the  exclusion  must  be  by  an  act  of  the 
co-sharer  defendants  in  reference  to  the  plaintiff. 
It  follows,  therefore,  that  unopposed  possession  of 
a  co-sharer  over  a  particular  property  cannot  be 
looked  upon  as  adverse  possession  or  as  posses- 
sion by  excluding  another  co-sharer.  In  the 
majority  of  cases  this  will  be  merely  a  question 
of  fact. 

You  should  note  that  the  article  makes  no  Law  same 
distinction  between  movable  and  immovable  able^and 
property.  immov- 

Let  us  now  consider    the    rules    of    procedure    d  1  '   r 
specially  applicable  to  suits    in    relation    to    joint    Procedure, 
property.     As  I  have  said  before,  I  do  not  propose 

34 
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to  give  you  a  summary  of  all  the  law  that  has  to 
be  applied  in  relation  to  these  suits.  That  is  not 
the  object  of  this  Treatise  and  I  shall  not  there- 
fore make  any  attempt  to  accomplish  such  a  feat 
within  the  compass  of  these  pages.  1  he  rules 
of  procedure  for  suits  in  general  are  numerous, 
and  they  apply  generally  to  suits  in  relation  to 
joint  property.  I  shall  here  consider  only  those 
rules  that  have  special  bearing  on  joint  property. 
The  provisions  of  the  Civil  Procedure  Code 
Act  V  of  1908  that  have  reference  to  our  pre- 
sent subject  are  contained  in  Order  1  Rules  1,3 
and  8. 
Parties  to  In  an  Undivided  family  under    the    Mitakshara 

join^t  pr'o-       law,  the  family-property  belongs  jointly  to  all    the 
perty  under     coparceners.     A  suit,  therefore,  in  respect  of  such 

Mitakshara  r  •     \v    .    j     u  11     /i 

property  must  be  mstituted  by  all  the  persons 
All  copar-  interested  i.  e.,  by  all  the  coparceners.  The 
cenersto.  Qp]y  exception  to  the  rule  is  when  some  of 
Exception.  the  coparceners  refuse  to  join  the  others  who 
intend  to  sue  and  are  thereupon  made  defend- 
ants, or  where  they  have  acted  prejudicially  to 
the  interest  of  the  entire  body  of  coparceners. 
Thus  in  Dwarka  Nath  Mitter  v.  Tara  Prosunna 
Roy  (1889)  I.  L.  R.  17  Cal.  160,  the  Court 
observed ;  "  We  have  no  doubt  that  it  is  only 
when  the  plaintiffs  can  show  that  those  entitled  to 
join  with  them  have  refused  to  join  or  have  other- 
wise acted  prejudicially  to  their  interests,  that 
they  are  entitled  to  sue  alone  and  to  make  the 
reluctant  or  refusing  co-sharers  defendants  to  the 
suit.  As  authority  for  this  we  may  refer  to  the 
case  of  Liikc  v.  South  Kensington  Hotel  Co.,  L. 
R.,  I  I  Ch.  D.  12  1;  and  also  the  cases  of  Vatinhari- 
pat  Ki'ishnan  Unni  Nanihiar  v.  Chekiir  Manakkal 
Nilakandan  Bhattathiripad ^  ( 188 1)  I.  L.  R.  4  Mad. 
141  ;  and  Kalidas  Kevaldas  v.  Nat  hit  Bhagvan^ 
(1883)  I.L.R.  7  Bom.  217  ;  and  we  may  further  refer 
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to  l^a]iiscbiik\.  Handall  Koondoo,  (1881)  I.  L.  R.  6 
Cal.  815.  In  the  case  of  Pvciu  Chand  Nuskcr  v. 
Mokshoda  Deb'i,  (1887)  I.  L.  R.  14  Cal.  201,  it  was 
expressly  stated  that  the  co-sharers  of  the  plaintiffs 
had  refused  to  join  in  the  suit."  To  ihe  same  effect 
see  Paraviesivaraii  v.  Shangaran  (1891),  I.L.R.  14 
Mad.  4S9;  Aninachala  Pil/ai  v.  Vythialinga  Mn- 
daliyar  (1882),  1.  L.  R.  6  Mad.  27.  See  also 
Pya?4  Mohuii  Base  v.  Kedaniath  Roy  (1899) 
26  Cal.  409  :  Biri  Si  ugh  v.  Na7val  Singh  (1898) 
24  All.  226;  and  Pcria  Karuppam  v.  Velayuthavi 
(1906)  29  Mad  302,  where  the  Court  allowed 
the  suits  to  proceed  notwithstanding  that  plaintiff 
failed  to  show  the  refusal  of  his  co-sharers  to 
join  him  in  the  suit. 

It  is  also  clear  that  so  lon£j    as    the    family    is    J^^^tJ'V.*  r^f 

.  »  .       ,  ■'  tor  snare  ot 

undivided  and  the  property  joint,  no  single  copar-    joint  pro- 
cener  has  a  right  to  any    definite    share.      It    fol-    ^^j^^^ksha'l-a'' 
lows  from  this  that  in  respect  of  any  aliquot   frac-    against 
tion  of  the  family -property  no  suit    would    lie    at    {Jg^^g^^J!. 
the    instance    of  any    but  the  whole  body  of  joint    tltion. 
proprietors.     Thus  in  Bajarain  Tcivarcc  v.    Liich- 
iiiiin  Pcrshad  {\Z6g)  \2\\!.    R.    478,    Sir    Barnes 
Peacock,    C.  J.,  said  :     "The  right  of  action    has 
been  misconceived  and  the    proper    persons    have 
not  been   made    parties.     The    suit    should    have 
been  brought  by  all  the  joint  owners  to    set    aside 
the  deed  as  to  the  charge    created    by    Oodit,    as 
well  as    to    the    charge    created    by    Jeetun  ;  and 
the  suit    should    have    been    brought    by    all    the 
members  of  the  joint  family,  and    not    by    two    of 
them  alone  who  before  partition  have    no    definite 
share.     If    the    deed    were    to    be    set     aside,    it 
would  be  impossible  by  the  decree    to    define    the 
share  which  the  plaintiffs  are  entitled   to    recover, 
so    long    as    the    property  is  joint.     If    the    other 
members  of  the  joint    family    refused    to    join    as 
•plaintiffs  they  might  have  been   made    defendants 
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in  the  suit."  In  Balknshna  MorcsJrd'ar  Kunfe 
V.  The  Municipality  of  Mahad  (1885)  I.  L.  R. 
10  Bom.  32,  Sargent,  C.  J.,  said  :  "  The  general 
rule  is  that  '  unless  there  is  a  special  provi- 
sion of  law,  co-owners  are  not  permitted  to  sue 
through  some  or  one  of  their  members,  but  that ' 
all  must  join  in  a  suit  to  recover  their  property  ; 
nor  can  the  defendant  be  deprived  of  his  right  to 
insist  on  the  other  co-owners  being  joined  on 
the  record  by  reason  of  there  being  evidence 
to  show  that  they  approve  of  the  suit  being 
brought  by  the  plaintiff  alone."  In  Hari  Gopalv. 
When  Goknldas     Knshahashct     (1887)    I.     L.      R.     12 

piaintiffcan    ^^^^^    ^^^^    ^j^^    plaintiff    as    manager    of    an   un- 

manager        divided  Hindu  family  sued  to    recover    possession 
of  certain  lands  from  the  defendant.     The    defen- 
dant contended  that  the  plaintiff's    minor    brother 
and  uncle  who    were    his    undivided    coparceners 
should  be  made    parties    to    the    suit.     The   first 
Court,  holding  that  the  plaintiff  alone    could    sue, 
passed  a  decree  for  the  plaintiff,  but  the  first    ap- 
pellate Court    reversed    that   decree.     In   second 
appeal  Sir  Charles  Sargent,  C.  J.,  in    concurrence 
with    Justice    Nanabhai    Haridas,    held    that    the 
defendant     was   entitled    to   have    the    plaintiff's 
uncle  and   minor   brother    placed    on    the    record 
either   as    plaintiffs    or    as    defendants    and    that 
*'  the  right  of  a  plaintiff  to  assume    the    character 
of  manager,  and  to  sue  in    that    character,    raises 
a  question,  of  fact  and  law    which    varies    as    the 
other  members  of  the  family  are  minors  or  adults, 

and  therefore,  the  defendant  is  always  entitled 

in  such  suits  when  the  objection  is  taken  at  an 
early  stage  to  have  the  other  members  of  the 
family,  when  they  are  known,  placed  on  the  record 
to  ensure  him  against  the  possibility  of  the  plain- 
tiff's acting  without  authority."  In  Kattusheri 
Pis/iarethw.  Valiotil  Manakel  {\S^i),  I.  L.   R.   3 
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Mad.  234  it  is  said  :  "  Unless,  where,  by  a  special 
provision  of  law,  co-owners  are  permitted  to  sue 
through  some  or  one  of  their  members,  all  co- 
owners  must  join  in  a  suit  to  recover  their  pro- 
perty. Co-owners  may  agree  that  their  property 
shall  be  managed  and  legal  proceedings  con- 
ducted by  some  or  one  of  their  member  but  they 
cannot  invest  such  person  or  persons  with  a 
competency  to  sue  in  his  own  name  on  their 
behalf,  or,  if  sued,  to  represent  them.  It  may, 
indeed,  happen  that  a  suit  by  one  of  several  co- 
owners  can  be  successfully  maintained  against  a 
tenant.  This  is  the  case  when  the  tenant  has 
dealt  with  such  co-owner  as  sole  landlord  and, 
by  so  dealing,  is  estopped  from  denying  the 
title  of  the  person  who  has  let  him  into  possession." 
See  in  this  connection  the  provisions  of  Rule  8 
above  noted. 

The  rule  of  English  Law  is  that  all  persons  hav-    eJJ'®J"jj  j^ 
ing  a  joint  interest  must  join  in  an  action  at  law,  but    suits  for 
in  equity  it  is  sufficient  if  all  interested  in  the  sub-    ■|°jQrgs( 
ject    of  the  suit  should  be  before  the  Court  either 
as    plaintiffs    or    defendants,   Wilkiiis  v.    Fry,    i 
Jller.  262  ;  Saiides  v.  Dublin  Tranrcvay  Co.  12  L. 
R.  (Irish),  206  ;  Gtiru  Prashad  Roy  v.  Ras  Mohun 
Mukhopadhya  i  C.  L.  R.  431. 

The  reason  of  the  rule  in  equity  is  that  no  Reason  of 
person  can  compel  another  against  his  will  to  join  }|jj®n^^^^''" 
him  as  plaintiff.  If,  therefore,  suits  for  the  recovery 
of  joint  property  could  not  lie  except  at  the  in- 
stance of  all  the  persons  entitled  to  the  property, 
a  co-sharer  might  often  find  it  extremely  difficult 
for  him  to  obtain  redress  in  a  court  of  justice. 
Courts,  therefore,  allow  co-sharers  to  sue  for  the 
whole  property,  when  it  is  shewn  that  the  absent 
co-sharers  were  asked  to  join  as  plaintiffs  but  de- 
clined, and  they  have  been  accordingly  made  de- 
fendants. 


business. 
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Suits  by  ]3ut  in  a  Dayabhasja  or  a  Mahomedan  famiK^, 

Sharers  in  .  ,  r  ^1  1  1  •     x  i.    j  u    • 

Dayabhaga     the  shares  ot  the  Several  members  interested  being 
orMahome-    definite  even  before  an    actual    partition,    one    or 

dan  family.  1  ,  '  •  , 

more  co-sharers  may  sue  a  trespasser    in    respect 
of  his  or  their  own  shares.     Such    suit    when    for 
possession  of  shares  must  be  for  possession  jointly 
with  the  trespassser. 
When  suit  In  a  family  governed  by  the   Mitakshara    Law 

abates.  g  gyjj-  ^q  get  aside  an  alienation  by  father  cannot  on 

the  death  of  the    plaintiff    be  continued    by     any 
other  person  as    his  share  lapses  Padarath  Singh 
V.  Raja  Ram  (1882)  I.  L   R.  4  All.  235. 
ce°nary'may  When  the  manager  of  a  joint    family    business 

be  sued  on,  borrows  money,  even  on  a  promissory  note  execut- 
hTn'Snote^  ed  by  him  for  the  purposes  of  his  business  the 
for  family  creditor  can  recover  the  money  from  all  the 
members  of  the  family.  Nagendra  Chandra  Dey 
V.  Amar  Chandra  Kiindu  (1903)  7  C.  W.  N.  725  : 
Baisnah  Chandra  De  v.  Ramdhon  Dhor  (1906) 
II  C.W.N.  139:  Krishna  Ayyar  \\  Krishna' 
sand  Ayyar  (1900)  i.  L.  R.  23  Mad.  597. 

We  have  seen  before  that  in  execution  of  a 
decree  against  the  father  for  money  borrowed  by 
him  (not  for  immoral  purposes)  under  a  simple  or 
a  mortgage-bond,  an  entire  coparcenary  property 
might  be  sold  but  that  the  sale  would  be  no  bar 
to  the  sons  suing  the  purchaser  impeaching  the 
morality  of  the  debt.  Now,  in  suits  upon  mort- 
gage the  Civil  Procedure  Code  (Act  V.  of  1908 
Order  XXXIY  Rule  i)  which  repeals  sec.  85  of 
the  Transfer  of  Properly  (Act  lY  of  1882)  provides 
that  "all  persons  having  an  interest  either  in  the 
mortgage  security  or  in  the  right  of  redemption 
shall  be  joined  as  parties  to  any  suit  relating  to 
the  mortgage"  and  we  know  that  the  right  of  re- 
demption of  any  party  would  not  be  lost  unless 
he  be  made  a  defendant.  If  tlierefore  a  suit  be 
instituted  in  respect  of    a    mortgage    against    the 
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father  alone,  the  sons  may,  notwithstanding  the 
decree,  sue  the  creditor  impeaching  tlie  character 
of  the  debt  and  also  praying  to  redeem  the  mort- 
gage. Bliaiuani  Prasad  \ .  Kallii  (1895)  '•  ^^-  ^'^• 
17  All.  C537  ;  Rcimpliul  Singh  v.  Deg  Nnrai)i 
Singli  (1881)  I.  L.  R.  8  Cal.  51?  ;  Trimbak  Bal- 
krishna  v.  N  amy  an  Daniodar  Dabholkar  (1884) 
I.  L.  R.  8  Bom.  481  ;  Ramasamayyan  v.  Vira- 
sami  Ayyar  (1898)  21  Mad.  222. 

As  to  the  binding  effect  of  decrees  obtained 
by  or  against  the  head  member  of  a  family  see. 
ante  p.  96. 

We  have  already  seen  that  it  is  now  well 
established  that  sons  or  grandsons  are  legally 
bound  to  pay  the  debt  of  their  father  or  grand- 
father to  the  extent  of  the  assets  which  the  father 
or  grandfather  could  claim  during  his  lifetime,  in 
as  much  as  it  is  the  pious  duty  of  the  sons  or 
grandsons  to  pav  their  ancestors'  debt  unless  such 
debt  was  incurred  for  immoral  purposes.  The 
creditor  if  he  has  obtained  a  decree  against  his 
debtor  is  entitled  to  follow  such  assets  in  the 
hands  of  the  sons  or  grandsons  after  the  death  of 
the  original  debtor.  But  the  authorities  are  not 
unanimous  as  to  the  procedure  which  the  creditor 
must  adopt  for  the  realization  of  his  decree  when 
the  original  debtor  has  died  leaving  ancestral  pro- 
perty. Thus  in  Ariahudra  v.  Dorasami  (1888) 
I.  L.  R.  II  Mad.  41;^]  /a£an?ia//i  w  Si'fa  Ra?/i 
(18S8)  I.  L.  R.  II  All.  302;  Lachmi  Nara'in  v. 
Knnji  Lai  (1894)  I.  L.  R.  16  All.  449;  Jnga  Lai 
V.  Audh  BeJiari  (1900)  6  C.  W.  N.  223  ;  ImIu 
Suraj  Prasad  v.  Golab  Chand  (1901)  I.  L.  R,  28 
Cal.  517;  Kali  Krishna  v.  Raghnnath  (1903) 
I.  L.  R.  31  Cal.  224  Kali  Charan  v.  /e7vat\\go^) 
1.  L.  R.  28  All.  51  and  Tirunialrajit  v.  Dossji 
Vara  (1909)  I.  L.  R.  32  Mad.  429  it  was  held  that 
the  debt  covered  by  the  decree  was  not   realizable 
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by  the  execution  of  the  decree  and  a  separate  suit 
as;ainst  the  sons  or  grandsons  was  necessary, 
while  in  Jagahhai  v.  Vijbhiikhandas  (1886)  I.  L. 
R.  1 1  Bom.  37  :  Umed  Hatilihing  v.  Goman 
Bhntji  (i2)g^)  I.  L.  R.  20  Bom.  385  ;  Dinavwni 
V.  ElaJiadiit  (1904)  8  C.  W.  N.  843  and  Chander 
Pershad  v.  SJiam  Koer  (1905)  I.  L.  R.  33  Cal. 
676,  it  was  held  that  a  separate  suit  was  unneces- 
sary and  inappropriate  and  the  money  due  could 
be  realized  by  executing  the  decree.  As  regards 
the  Calcutta  High  Court,  the  view  last  stated  was 
adopted  by  the  majority  of  Judges  in  the  Full 
Bench  which  decided  the  case  of  Aviar  Chandra 
Kundu  V.  Sehak  Chand  Clio^i'dhury  in  1907 
reported  in  I.  L.  R.  34  Cal.  642. 

Let  us   next  consider  the  procedure  applicable 

to  a  suit  against  the  members    of  a    coparcenary. 

It   is    clear  that  in  a  Mitakshara  coparcenary,  the 

liability    of  the  coparceners,  in  all  that    concerns 

the   family,    is  joint.     A  suit,    therefore,    may    lie 

against   all    the    coparceners  or  against  some    of 

them  in   respect    of  a    joint   family-liability.      But 

when  a  plaintiff  sues  and  obtains  a  decree  against 

After-decree    some  of  the    coparceners    only,    in    respect    of  a 

liability  joHit  liability  01  the  family  whether  the  law  would 

against  allow  him  afterwards  to  sue  the  other  coparceners 

sornG  CO*  • 

sharers,  or  any  of  the  whole  body,  in  respect   of  the  same 

others  can-     cause  of  action  the  decisions  seem  to  be  conflict- 
not  be  sued.    .         .  ,.  ^ . .  J.J.  ._    „  ,.,, 

ing.  According  to  King  v.  Hoare  13  M.  &  VV.  494  ; 

Brinsmead\. Harrison,  L.R.  7  C.P.  547  ;  Kendall 

V.  Hamilton  L.R.,  4  App.  cases  504  and  He^nendro 

Cooniar  Mtdlick  v.  Rajendrolall  Moons  he  e  (1878) 

1.    L.    R.    3    Cal,     353    where   the  liability   arose 

upon  contract  the    Courts    held    the    second    suit 

would  be  barred,   and  in    Rahmuhhoy   Huhihbhoy 

V.  Turner  (1890)  I.  L,  R.  14  Bom.  408.  the   court 

held  that  where  the  liability  arose  upon  a  tort  the 

second  suit  was  also  barred.     But  in  Mnhamviad 


CHAP.    VII.]         JOINT    PROPKR'IV.  273 

Askari  w.  Rad/it'  Ram  Siua^li  (1900)  I.  1..  R.  22 
All.  307  the  court  held  upon  a  construction  of  sec, 
43  of  the  contract  Act.  iX  of  1872  that  when  • 
a  suit  on  a  mortgage  or  other  contract  has  been 
brought  against  the  manager  there  is  nothing  to 
prevent  another  suit  against  the  other  members 
of  the  family  on  the  same  cause  of  action. 
Mat  hum  Prasad  v.  RaincJiandva  Rao  (1902) 
I.L.R.  25  All.  57  :  J  as  Ravi  v.  Slier  SincrJi  ( 1902) 
I.  L.R.  25  All.  162  :  Ran  Singh  v.  Sohha  Ram 
(1907)  1/L.  R.  29  All.   544. 

In    the    preceding:     chapter     I    discussed    the    Su'*sby 

r  _        «^  .    '   .    .  sincle  CO- 

question  of  the  rights  of  individual  co-sharers    to    sharers  for 
sue  for  enhancement  of  rents  payable  by    tenants    enhance- 

_  r    y  J  mentotrent 

on  ijmali  land,  as  well  as  their  rights    to    sue    for    or  eject- 
ejectment  from  tenures  and  holdings.  ment. 

You  will  remember  that    in  suits  for    contribu-    Procedure 
tion,  all  the  co-sharers  of  the    plaintiffs    must    be    cont'ribu^'^ 
made  defendants,   and  the  plaintiffs  must  state  and    tion. 
prove  their   respective    liabilities.     The  decree  in 
such  suits  should  also  set  out  the  respective  liabi- 
lities of  the  defendants.      I    have  already  dwelt  on 
the  question  of  the  jurisdiction    of  courts    to    try 
such  suits. 

In    suits    to    enforce    the  rio;ht  of  pre-emption    P'T"ties  to 
the    co-sharer    (vendor)    and    the  vendee  must  be    suits  and 
made    defendants.     Such    suits    should  be  valued    valuation 
according  to  para.  VI  Sec,   7    of  the    Court    Fees    under  Court 
Act    VII  of   1870,    at    the    value    (computed    ac-    i^ees  Act. 
cording  to    para.    V     preceding  )     of     the     land, 
house  or  garden  in  respect  of  which    the    right    is 
claimed. 

Suits  to  enforce  right  to  share  in  any  property    ^ifi'ts'fo?"  °^ 
on  the  ground  that  it  is  joint  family-property  have    shares  of 
to  be  valued  under  Sec.  7  para.    IV    sub-para,  (h)    p^J^ty^Ser 
of  the  Court  Fees  Act,  according  to    the   amount    Court  Fees 
at  which  the  relief  sought  is  valued   in    the    plaint       ^^' 
or  memorandum  of  appeal. 

35 


274  LAW    OF    PROCRDUKK.  [CHAP.   VII. 

Of  suits  for  Suits  relating  to  inaiiUenance  are  not  cognizable 

an^'cTjuHs-     in  the  MofussilCourts  of  Small  Causes,  {vide  Art. 
diction.  ^g  scli_  2  of  Act  IX  of  1 887)  and  such  suits  should 

be  valued  under  Sec.  7  para.  II  of  the  Court  Fees 
Act  at  the  value  of  the  subject  matter  of  the  suit, 
such  value  being  determined  to  be  ten  times  the 
amount  claimed  to  be  payable  for  one  year.  When 
maintenance  is  claimed  as  a  charge,  on,  or  by 
reason  of,  some  joint  or  ancestral  property  (and 
that  is  the  only  case  with  which  we  are  concerned 
in  these  pages),  the  Presidency  Small  Cause 
Courts  would  not  have  jurisdiction  to  try  them 
{vide  Sees.  18  &  19  Act'XV  of  1882). 
Valuation  of  ^    syit    for    partition  has  to  be  instituted  on  a 

sius 'under  Court  Fee  stamp  of  Rs.  10  under  Art.  \'I  cl.  17 
Court  Fees  g^j^  2  of  Act  VII  of  1870.  It  seems  that  when  the 
plaintiff's  right  to  the  share  claimed  is  admitted, 
and  the  object  of  the  suit  is  merely  to  have  a 
partition  by  metes  and  bounds,  the  plaint  may  be 
admitted  on  a  Court  Fee  stamp  of  Rs.  10.  See 
Kirty  Cliiini  Mitfer  v.  An  until  NafJi  Deh  (1882) 
l.L.'R.  8  Cai.  757.  If  the  extent  of  plaintiffs 
interest  be  not  admitted  or  if  the  plaintiff  seeks  the 
Court  to  declare  that  the  property  is  joint  family- 
property,  the  Court  may  treat  the  suit  as  one  for 
declaration  of  plaintiff's  right  and  for  partition. 
In  such  a  case  the  plaint  should  be  stamped  upon 
the  money-valuation  as  in  an  ordinary  suit  under 
sec.  7,  IV.  (/;). 
Valuation  of  In  Madras,  in  suits  for  the  partition  of    copar- 

such  suits  cenary  property  under  the  Mitakshara  Law,  the 
tion'l"'^'  '  value  of  the  v;hole  property  and  not  of  the  share 
claimed  determines  the  jurisdiction.  See  Vydi- 
natha  v.  Snhramanya  (1884)  I.  L.  R.  8  Mad. 
235  Madras  Civil  Courts  Act  II  of  1873  Sec.  12; 
Chakrapnni  Asai'i  V.  Narasinga  Ran  (1895)  ^9 
Mad.  56  (59);  Vela  Goitndau  v.  Kitniaravelu 
Gouudau   (1896)     20   Mad.    289  (292).     In    such 
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suits  the  share  of  every  parcener  is  determined 
and  not  merely  that  of  the  plaintiff.  The  Madras 
Courts  draw  a  distinction  between  such  suits  and 
those  in  which  the  plaintiff  simply  claims  to  be 
declared  an  heir  and  seeks  possession  of  his  share 
from  the  defendants.  They  hold  that  in  these 
latter  cases  the  proper  value  of  the  suit  is  the 
value  of  the  share  claimed.  See  Kliaiisa  B'lbi 
V.  Hycd  Abba  (1887)  I.  L.  R.  1 1  Mad.  140 ; 
followed  in  Raiuayya  v.  Sitbbarayudu  (1889)  I.  L. 
R.  13  Mad.,  25.  In  the  same  way  in  Bengal 
when  the  plaintiff  seeks  to  recover  possession  of 
his  share  he  must  value  the  suit  at  the  value  of 
his  share ;  and  where  he  is  in  possession  and 
prays  for  a  partition,  the  value  of  the  whole  pro- 
perty under  partition  determines  the  jurisdiction 
of  the  Court.  See  Kirty  Cliiini  Miller  v. 
Annalh  Nalli  Deb  (1882)  \.  L.  R.  8  Cal.  757  ; 
followed  in  Do'idya  NatJi  Adya  v.  Ma  khan  Lai 
Adya{\^C)o)  I.  L  R.  i-]  C-a\^ 6^0.  Biraj  Moliini 
Dasi  V.  Chbilainoni  Das'i  (1899)  10  C.  W.  N.  565 
note. 

But  the  Bombay  High  Court  has  ruled  that  ^^l^^^^J^^^^ 
in  partition  suits  when  the  plaintiff  claims  a  de-  court, 
finite  share  on  partition,  the  value  of  such  share 
determines  the  jurisdiction  of  the  Court.  Thus 
in  Laks/iinaii  Bhalkar  v.  Babaj'i  Blialkar  (1883) 
I.  L.  R.  8  Bom.  31,  Justice  West,  in  concurrence 
with  Justice  Nanabhai  Haridas,  is  reported  to 
have  said  :  "It  has  been  contended  that  the 
subject  matter  of  a  partition  suit  by  one  who 
claims  his  share  from  the  other  coparceners  is 
the  whole  joint  estate.  In  a  sense  this  is  so. 
The  land  and  goods  as  a  whole  are  the  material 
substratum  of  the  proprietary  right,  a  part  of 
which  the  plaintiff  seeks  to  enforce.  But  in  the 
sense  of  the  Act,  we  think,  the  subject  matter  is 
the  jural  relation  between  the    parties    as    alleged 
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by  one  and  denied  by  the  other,  and  tliat,  in  the 
case  of  a  single  ahquot  part,  is  the  ownership  of 
such  part.  Materially  this  is  embraced  in  the 
aggregate  estate,  which  is  thus  itself  also  the 
subject  matter,  but  more  remotely,  and  not  in  a 
sense  conformable  to  that  in  which  subject  matter 
must  be  understood  in  analogous  cases." 
Effect  of  The    view  taken  by  the  Calcutta  Court  of  the 

decree  in        effect  of  a  decree    in    partition    suit    will    appear 

partition  .  i        •      1  r     t         •  a  •       i- 

suit.  on  reference  to  the  judgment  ot  Justice  Amslie 
in  Sheikh  Kkoorsked  H ossein  v.  Niihbee  Fat  i  in  a 
(1877)  I.  L.  R.  3  Cal.  551.  That  learned  judge 
said.  ''We  are  of  opinion  that  a  decree  for  par- 
tition is  not  like  a  decree  for  money  or  for  the 
delivery  of  specific  property,  which  is  only  in 
favour  of  the  plaintiff  in  this  suit.  It  is  a  joint 
declaration  of  the  rights  of  persons  interested  in 
the  property  of  which  partition  is  sought,  and 
having  been  so  made,  it  is  unnecessary  for  those 
persons  who  are  defendants  in  the  suit  to  come 
forward  and  institute  a  nevv,suit  to  have  the  same 
rights  declared  under  a  second  order  made,  it 
must  be  taken  that  a  decree  in  such  suits  is  a 
decree,  when  properly  drawn  up,  in  favour  of 
each  shareholder  or  set  of  shareholders  having 
a  distinct  share." 
When  plain-  The  vicw  taken  by  the  Allahabad  High  Court 
only  is^se-'^^  of  the  effect  of  a  decree  in  an  ordinary  suit  for 
parated.  partition  of  plaintiff's  own  share  of  joint  family- 
property  is  different  from  that  propounded  by 
Justice  Ainslie  in  Khoorshed  Hossein's  case.  Thus 
in  Hikniat  Alt  v.  IValiuii  Nissa  (1889),  i.  L.  R.  12 
All.  506,  Sir  John  Edge,  C.  J.,  in  concurrence 
with  Justice  Tyrrell,  said  :  "we  may  say  with 
regard  to  that  case  {Khoorshed  Hossein  v.  Niihbee 
Fatima)  that,  should  the  question  in  that  case 
the  Aiiaha-  arise,  we  would  not  be  prepared  to  follow  that 
bad  Court.      decision It    is    not    necessary    for  us  to  con- 
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sider  whether,  in  a  suit  for  partition  framed 
differently  to  that  before  us,  a  decree  could  be 
passed  partitioning  the  shares  of  the  defendants 
inter  sc  which  might  operate  as  res  judicata  in  a 
subsequent  suit.  In  this  suit  we  understand  no 
partition  among  the  defendents  inter  se  was 
prayed  for."  The  decision  of  the  Court  was 
that  the  value  of  the  plaintiff's  share  determined 
the  jurisdiction  of  the  Court. 

On  a  close  examination  of  the  above  cases  it 
would  appear  that  there  is  really  no  conflict.  If 
the  object  of  the  suit  be  merely  to  separate  the 
share  of  the  plaintiff  from  that  of  the  defendants, 
and  not  to  effect  a  division  among  the  defendants, 
(and  there  is  no  doubt  that  such  a  suit  would  lie), 
the  jurisdiction  of  the  Court  should  be  determined 
according  to  the  value  of  the  plaintiff's^share.  Of 
course,  if  the  object  of  the  suit  be  to  allot  distinct 
portions  to  all  the  sharers  (as  in  Khoorshed 
Hossein's  case)  the  whole  property  should  be 
taken  to  be  the  subject  of  the  suit,  and  all  the 
owners  as  so  many  plaintiffs. 

Partition    proceedinofs   are   generally  dilatory,    Receiver  in 
and    considerable    delays    take    place    when    any    suits, 
co-sharer  fails  to  punctually  pay  in    his    quota    of 
the    costs.     Whenever,    therefore,  a  Court  wishes 
to  complete  the  proceedings   within    the    shortest 
time    possible,    it   appoints    a  receiver  and  places 
him  in  charge  of  the    property    with    instructions 
to    defray    the  expenses  of  the  partition  from  out 
of  the  rents  and  profits  collected    by    him.     This 
course    is    adopted,     particularly    in    those    cases 
where    the    co-sharers    are    not    in    good    circum- 
stances. 

Then  again,  by  the  appointment  of  a  receiver 
the  property  under  partition  is  secured  against 
the  risk  of  being  sold  up  for  arrears  of  revenue 
or    rent.     The    receiver    meets  these  demands  to- 
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gether  wllli  the  costs  of  the  partition  proceedings 
on  behalf  of  all  the  co-sharers  who  are  liable  for 
the  same  in  proportion  to  their  several  interests. 

The  following  is  a  schedule  of  costs  ordinarily 
allowed  in  the  Original  Side  of  the  Calcutta  High 
Court,  in  an  ordinary  suit  for  partition  where  the 
value  of  the  entire  property  under  partition  does 
not  exceed  Rs.  10,000. 


Attorney's  Fees. 


Rs.  A.     p. 
Attendances  for  obtaining  commission  ...  lo     o     o 

Attending  meeting  of  commissioner,  including 

service  of  notice,  each  ...  ...  25     o     o 

(Not  to  exceed  on  the  whole  Rs.  100. ) 
Instructions  to  confirm  return  ... 

Drawing  and  engrossing  notice 
Copying  same  for  service  ...  ... 

Service 

Affidavit  of  service  ... 

Swearing  same  ...  ...  ... 

Obtaining  certificate  of  return  filed  .. 

Briefing  papers  for  counsel 

Attending  counsel  with  brief 

Attending  couit  when  application  made  ... 

I'illing  papers 

Obtaining  and  sealing,'' order 

Serving  same  and  copy  ...  ...  ... 

Affidavit  of  service  ...  ...  ... 

Swearing  same 

Filling  same      ...  ...  , 


Counsel's  Fees. 

Application  to  confirm  return  ...  ...  1700 


5 

0 

0 

5 

15, 

0 

0 

15 

0 

2 

0 

0 

5 

15 

0 

2 

0 

0 

2 

0 

0 

lu 

0 

0 

2 

0 

0 

10 

0 

0 

I 

0 

0 

2 

0 

0 

2 

15 

0 

5 

'5 

0 

2 

0 

0 

I 

0 

0 
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Registrar. 

KS.    A.       1'. 

Commission  of  partition...                  ...                 ...  500 

I''illiiif^  return                    ...                 ...                 «•.  5     o     d 

Order  to  confirm    return,    iiicludinj^    all    other 

charges    ...                 ...                 •..                ...  15     o     o 


Co}ininssioiier  &c. 

Commissioner                   ...                 ...                 ...  160  n  o 

Surveyor        ...                 ...                  ...                 ••<  80  o  o 

Interpreter  .and  clerk       ...                  ...                  ...  40  o  o 


CHAPTER  VIII. 

Impartiblr  Joint  Property. 

We  have  seen  that  even  in  an  undivided 
Hindu  family  governed  by  the  Mitakshara  or 
the  Dayabhaga  law^  and  possessed  of  joint 
property,  some  members  may  own  property  be- 
longing exclusively  to  them.  Such  property 
would  not  be  taken  account  of  at  a  general 
partition  of  the  family-property,  c.  g.,  gains  of 
science  learnt  without  detriment  to  ancestral 
property,  gifts  of  affection,  recovered  ancestral 
property  when  the  recovery  is  made  without 
spending  any  money  out  of  the  ancestral  estate, 
&c.,  &c.  All  such  properties  are  considered  the 
exclusive  properties  of  the  acquirer,  and  are,  there- 
fore, not  partitioned  or  divided  at  a  general  parti- 
tion of  the  family-property.  We  have  also  seen 
that  in  a  Hindu  family  possessed  of  ancestral 
property,  some  members  may  jointly  inherit,  by 
collateral  succession,  property  to  which  the  other 
members  of  the  coparcenary  would  not  be  entitled. 
In  the  same  way,  clothes  and  wearing  apparel  of 
individual  members  are  excluded  from  partition  : 
they  are  allowed  to  belong  to  the  persons  who 
use  them.  Wells  are  also  mentioned  by  our 
ancient  law-givers  among  this  class  of  property. 
The  above  are  several  descriptions  of  property 
which,  though  in  their  nature  partible,  are  not 
allowed  by  the  law  to  be  divided  among  the 
coparceners  at  a  general  partition. 
Impartible  There    is    another    class    of    property     which, 

estate,  .J  ,        ,         f.     .  1  I  r       1         1     1  1 

what.  mdependently  of  the  personal  law   of    the    holder, 

are  impartible    by    the    terms    under    which    they 
were  created,  or,  by  custom, — being  only   capable 
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of  enjoyment  by  one  person  at  a  time.  In  the 
case  of  several  such  estates,  their  origin  and  the 
terms  of  their  creation  have  only  to  be  inferred 
from  a  long  uninterrupted  mode  of  enjoyment. 
Such  estates  when  belonging  to  an  undivided 
Hindu  family  are  looked  upon  as  the  joint 
property  of  the  family — the  members  other  than 
the  person  in  enjoyment  being  entitled  to  main- 
tenance from  the  income.  It  may  be  asserted  ^^"cclstion 
of  these  estates,  that  the  terms  of  the  grant  and  in  determined 
their  absence  long  established  custom  always  by  custom, 
govern  the  rules  cf  succession  to  them,  and 
determine  the  extent  of  the  power  of  alienation 
possessed  by  the  owner  for  the  lime  being,  and 
that  when  such  impartible  estates  belong  to  an 
undivided  Hindu  family  the  rules  of  primogeniture 
and  of  exclusion  of  females  generally  obtain  in 
them. 

In  all  cases,  the  presumption  will    be    that    an    ^stat^es  to 
estate  is  partible  and  the  party  alleging    it    to    be    sumid' 
impartible  will  have  to   prove    by    very    clear    evi-    partible, 
dence,  not  only  that  the  estate   was    never    before 
partitioned,  but  also,  that  one  person  only  enjoyed 
it  at  a  time.      In  Sliankar  Baksh  v,  Hardeo  Baksh 
(1888)  I.  L.  R.  i6Cal.  397,  L.R.  i6  I. A.  71,  Lord 
Hobhouse,    in    delivering   the     judgment     of    the 
Judicial     Committee     observed  :   "  The     ordinary 
rule  is  that  if  persons  are  entitled    beneficially    to 
shares  in  an  estate,  they  may    have    a    partition." 
In    TJiakiir  Diirryao  Singh  v.  Thakur  Davi  Singh 
(1873)136.  L.    R.    165,    Sir   James    Coh'ile,    in    ^h'^^^^^^ 
delivering   the    judgment    of  the    Privy    Council,    to  be  prov- 
said  :   "  In  the  present  case  there  was  no  evidence    f^p^r^tl^bie 
of  enjoyment  by  a  single    member    of  the    family    character 
during    six    or   seven    generations — all    that    was 
found    was    that    during    that    period    the   estate 
bed    never  been  divided^      That  fact  alone  cannot 
control    the    operation    of    the    ordinary    rule     of 

36 
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Hindu  law,  or  deprive  the  parties,  if  members  of 
a  joint  and  undivided  family,  of  the  right  to 
demand  a  partition  when  they  are  so  minded." 
In  order  therefore  to  establish  that  an  estate  is 
impartible  it  must  be  shown  either  (i)  that  the 
estate  at  its  creation  was  made  impartible  or  (2) 
that  one  person  only  enjoyed  it  at  a  time  notwith- 
standing that  during  the  same  time  there  existed 
other  persons  similarly  situated,  who  should  have 
also  enjoyed  the  estate. 
Evidence  to  ^g  \_q  {\^q  nature  of  the  evidence  that  must  be 

establish  111  ^    1  r    1  ^  r 

custom.  adduced    to   establish  a  custom  overruhng  a  posi- 

tive direction  of  law,  their  Lordships  of  the 
Privy  Council  in  Ramalakhsmi  Animal  v.  Siva- 
nanantha  Perumal  (1872)  12  B.  L.  R.  396 
remarked  :  "Their  Lordships  are  fully  sensible  of 
the  importance  and  justice  of  giving  effect  to 
long  established  usages  existing  in  particular 
districts  and  families  in  India,  but  it  is  of  the 
essence  of  special  usages,  modifying  the  ordinary 
law  of  succession,  that  thay  should  be  ancient 
and  invariable;  and  it  is  further  essential  that  they 
should  be  established  to  be  so  by  clear  and 
unambiguous  evidence.  It  is  only  by  means  of 
such  evidence  that  the  Courts  can  be  assured  of 
their  existence,  and  that  they  possess  the 
conditions  of  antiquity  and  certainty  on  which 
alone  their  legal  title  to  recognition  depends." 
To  the  same  effect  are  the  observations  of  Sir 
Robert  Collier  in  Adrishappa  v.  Gurusliidappa 
(1880)  I.  L.  R.  4  Bom.  494,  7  C.  L.  R.  i. 
Property  in  I  have  Said    above  that,  an   impartible    estate 

poss^'e^s'sion  may  belong  to  a  joint  family  and  thus  be  the 
should  be  joint  property  of  its  members.  But  if,  as  is 
pres^umed  generally  the  case,  only  one  member  of  the  family 
separate  or  enjoys  it  and  the  others  have  no  voice  in  the 
property.  management  of  its  affairs,  the  presumption  will 
be  that  such  estate  is    the   exclusive    property    of 
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the  holder  and  the  onus  of  proving  that  it  is 
the  joint  prop.erly  of  the  family  will  be  on  those 
asserting  it.  It  will  not  be  suflicient  to  show  that 
the  holder  of  the  estate  for  the  time  being  had 
to  pay  maintenance  allowance  to  the  other  mem- 
bers of  the  family  :  for,  in  Sarta^^  Kiiari  v. 
Deoraj  Kiiwari  {I'^ZZ)  I.  L.  R.  10 'All.  272  ;  L. 
R.  15  I.  A.  51,  the  Judicial  Committee  observed 
that  such  allowances  did  not  "  create  a  community 
of  interest"  "and  further  that  though  an  impartible 
estate  may  for  some  purposes  be  spoken  of  as 
joint  family  property,  the  coparcenary  interest 
which  under  the  INIitakshara  law  is  created  by 
birth  does  not  exist."  The  onus  may  be  discharged 
by  showing  that  on  some  previous  occasion  when  such  pro- 
a  female  or  other  heir  who  would  have    succeeded    P^'^'y  may 

,  .         ,  ,       .  ^  r      be  proved  to 

to  the  estate    were    it    the   exclusive    property    ot    be  joint  by 
anv    of    its    holders    did     not    succeed    and    the    showing  ex- 

-'  .  ,        ,  f      1  •    •    ,        elusion  oT 

succession  took  place  as  it   the  estate    was    joint,    females  or 
It  may  be  discharo:ed   also  by    showincr   that    any    absence  of 

1-  •  Ji  •  tuuiu  power  of 

alienations  made  by   a    previous  holder    had    been    alienation, 
set  aside  as  opposed  to  immemorial  custom. 

Let  us  now    consider    some    of   the    incidents    'cedents  of 

...  .,  -  ,  ,         -  ,.      ,     ,  such  estates 

of  these  impartible  estates  under  the    IVlitakshara    under 

T  „,„  Mitakashara 

Under  that  law,  a  son  by  birth  acquires  an  in- 
terest with  his  father  in  ancestral  property  and 
can  prevent  him  from  alienating  it  except  for  cer- 
tain allowable  purposes.  At  one  time  it  was 
thought  that  in  the  case  of  impartible  estates  too, 
the  son  by  birth  acquired  such  rights,  and  could 
interfere  with  his  father's  alienations  as  of  right. 
Thus  in  Rajah  Yenamula  Gavur'i  Dcvainma  Gam 
v.  Rajah  Yennmiila  Raniaitdora  Gam  (1870)  6 
Mad.  H.C,  Rep.  p.  93,  it  was  held  that  the  special 
rule  of  succession,  entitling  the  eldest  of  the 
next  of  kin  to  take  solely,  does  not  interfere  with 
the    general    rules   of    succession    further  than  to 
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vest  the  possession    and    enjoyment    of   the    cor- 
pus of  the  whole  estate  in  a  single  member  of  the 
family,  subject  to  the  legal  incidents   attached    to 
it  as  the  heritage  of  an  undivided    family.     Chief 
Justice    Scotland    and  Justice  Innes  said  :   "  The 
unity  of  the  family  right    to    the    heritage    is    not 
disserved    any    more    than    by    the    succession  of 
coparceners  to  partible  property  ;  but  the  mode  of 
its  beneficial  enjoyment  is    different.     Instead    of 
several    members    of    the   family  holding  the  pro- 
perty in  common,  one  takes  it  in  its   entirety,  and 
the  common  law  rights  of  the   others    who    would 
be    coparceners    of  partible  property,  are  reduced 
to  rights  of  survivorship  to  the  possession    of  the 
whole,  dependent  upon  the  same    contingency    as 
the  rights  of  survivorship  of  coparceners  inter  se 
to  the  undivided  share  of  each  ;  and  to  a  provision 
for  maintenance  in  lieu    of   coparcenary    shares" 
And  again  "We    are    of    opinion   that   the    sound 
rule    to  lay    down    with   respect  to  undivided   or 
impatible  ancestral     property    is,    that     all     the 
members     of      the      family    who.     in     the      way 
we    have    pointed     out,    are     entitled    to     unity, 
of    possession    and    community    of    interest    ac- 
cording   to    the    Law    of    Partition,    are  co-heirs, 
irrespectively  of  their  degrees  of  agnate    relation- 
ship to  each  other,  and  that,  on  the  death  of    one 
of  them  leaving    a    widow    and    no  near  Sapindas 
in  the  male  line,  the  family  heritage    both  partible 
and  impartible,  passes  to  the  survivors  or  survivor 
to    the    exclusion    of   the    widow.     But   when  her 
husband  was  the  last  survivor,    the    widow's    posi- 
tion   as    heir    relatively    as  to  his  other  undivided 
kinsmen,    is   similar    to    her  position  with  respect 
to  his  divided  or  self  and   separately  acquired  pro- 
Kapiinauth      peVty."     This  decision  was  passed  in  1870.    Mark 
SahaiDeov.    now  the  gradual  change  in    the    law.     In    Thaknr 
men^""  Kapibuiutk    Sci/iai  Dao    v.    Government    (1874) 
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13  B.  L.  R.    p.    445,    Government   liaving  confis- 
cated the  property  of  Bishnath,   who  was  declared 
a  rebel, — the  property  having  been   an    impartible 
estate    w'hich    according    to      the    family    custom 
descended    by    the    rules    of   primogeniture, — his 
son    Kapilnauth    instituted  the  suit  for    recovery 
of  the  property  on  the  allegation,    among    others, 
that    under    the    Mitakshara    law  which  governed 
the  family,  he  was  an  undivided    coparcener    with 
his  father.      In    disposing    of    this    contention  Sir 
Richard  Couch,  C.  J.,  observed  :     "  The  question 
appears    to    be    reduced    to    this  : — Is  the    law  of 
Mitakshara,    by    which    each    son    has  by  birth  a 
property     in     the     paternal     or    ancestral    estate 
(Ch.    I    sec.    IV.    27),  consistent  with  the  custom 
that  the  estate  is  impartible,  and    descends  to  the 
eldest    son?     The    property     by     birth     gives    to 
each  son    a    right    to    compel  the  father  to  divide 
the  estate — Rajarani  7\':<'ari  v.    LiicJiiiiiiii  Pcrsad 
and  Nagaliuga  Mudal'i  v.  Sab  b'l  ram  amy  a  Miidal'i 
which  is  inconsistent  with  the  estate  being    impar- 
tible.  On  the  father's  death,  the  whole  estate  goes  "^^^  P'"^' 
to  the  eldest  son,    and    the    property    by    birth  in  birth. 
the  others    has    no    effect.     Property    by    birth  in 
such    an    estate    is    a    right    which    can  never  be 
enjoyed    by    the  younger  sons.     It   is  not  only  not 
necessary  to  secure  the  descent  to  the  eldest  son 
but  if  it  had  effect  in  respect  of    the  younger  sons, 
it  would    prevent  it.      This  part  of  the  Mitakshara 
law  cannot  be    reconciled    with    the    custom,    and 
we  think  we   should    hold    that  it  is  not  applicable 
to     this     estate."     In     Doorga  Pcrsad  Singh    v. 
Doorga    Kotrcvari  {i'^']^)    I.    L.    R.    4   Cal  p.  190 
the    Judicial  Committee    in    1878    held,    that   the 
impartibility    of    property    did  not  per   sc  destroy 
its  nature    as    joint    family-proprety,    or,  render  it 
the    separate    estate   of    tiie    last    holder  so  as  to 
destroy    the    right     of     another    member    of    the 
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joint  family  to  succeed  to  it  upon  his  death  in 
preference  to  those  who  would  be  his  heirs  if  the 
property  were  separate.  In  1883  the  Allahabad 
Court  in  the  case  of  Bliaivani  GJuilaiii  v.  Deo  Raj 
Kiiar'i  (1883)  1.  L.  R.  5  All.  542  held  that  where 
there  was  no  local  or  family  custom  overriding 
the  general  law,  the  succession  to  a  Raj  or  im- 
partible zemindari  according  to  Hindu  law  goes 
by  primogeniture.  In  the  absence  of  any  cus- 
tom to  the  contrary,  a  Raj  or  impartible  zemindary 
is  according  to  Hindu  law,  not  separate  property 
but  joint  family-property,  and,  as  such,  according 
to  the  Mitakshara  law  is  not  alienable  by  any 
member  of  the  family  save  for  urgent  and  neces- 
sary expenses  of  the  family  without  the  consent 
of  the  coparceners. 

These  were  the  earlier  decisions  ;  you  will  now 
mark  the  great  departure  made  in  1888.  In  that 
year  in  the  case  of  SariaJ  Kiiart  v.  DcoraJ  Kiiari 
I.  L.  R.  10  All.  p.  272,  Sir  Richard  Couch  who 
as  Chief  Justice  of  Bengal  in  the  year  1874  in 
the  case  of  Kapilnanth  SaJiai  Deo  v.  Govern- 
ment held  that  the  Mitakshara  theory  of  right  of 
sons  by  birth  did  not  apply  to  these  cases  of  im- 
partible estates  delivered  the  judgment  of  the 
Judicial  Committee.  The  suit  was  by  the  son  to 
set  aside  the  gift  of  some  mouzas  made  by  his 
late  father.  Sir  Richard  Couch  in  the  course 
of  the  judgment  said  :  "  It  was  admitted  that  the 
Raj  or  estate  was  impartible ;  that  there  was  in 
the  family  the  custom  of  primogeniture  ;  and 
that  the  family  was  governed  by  the  law  of  the 
Mitakshara."  His  Lordship,  after  quoting  a 
No  copar-  passage  from  13  M.  I.  A.  said  "This  is  a  clear 
cenary.  opinion  that  though  an  impartible  estate   may    be 

for  some  purposes  spoken  of  as  joint  family-pro- 
perty, the  coparcenary  interest  which  under  the 
Mitakshara  law  is  created  by  birth  does  not  exist." 
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"  The  property  in  the  paternal  or  ancestral  estate 
acquired  by  birth  under  the  Mitaksliara  law  is,    in 
their   Lordship's    opinion,    so  connected  with    the 
right  to  a  partition  that  it  does  not  exist  where  there 
is  no  right  to  it.    In  the  II inisa pore  cdiSe  there  was    Son  cannot 
a  right  to  have  Babuana  allowances,    as    there   is    fathe°s 
in   this  case,  but  that  was  not  thought    to    create    alienations, 
a  community  of  interest    which   would    be    a    res- 
traint upon  alienation.     By  the  custom  or    usage, 
the  eldest  son  succeeds  to    the    whole    estate    on 
the  death  of  the  father,  as  he    would    if    the    pro 
perty  were  held  in    severalty.       It    is    difficult    to 
reconcile  this   mode  of  succession  with  tlie  rights 
of  a  joint  family  and  to  hold  that  there  is  a    joint    to'be^pre'-^ 
ownership  which    is    a    restraint  upon  alienation."    sumcd. 
Their  Lordships  in    conclusion    seemed    to    think 
that   the  power  of  alienation  was  to  be    presumed 
to  exist  in  such  cases,  and  those    who    contended 
that  no  such  power  existed  had    to    establish    the    abii'ityde- 
custom  of  inalienability.     See  also  Venkata  Surya    pends  on 
Mahipatiliaiun  Krishna  liao  Bahadur  \.  Court  of 
Wards  ^1899)  L.R.  26  I.  A.  ^z  ■  I-  L.  R.  22  Mad. 
383  ;    3    C.    \V.    N.   415  :      Venkata    Narasimha 
Naidux.  Bliashyakarliu  Naidii  [i^gg)    22    Mad. 

538. 

To  the  same  effect  see    Bercsford  v.  Bania- 

subba  (1889)  I.  L.  R.    13  Mad.  197. 

I  have  not  in  this  connection  quoted  the  ob- 
servations of  the  Privy  Council  in  the  Bengal 
case  of  Nilkristo  Deb  Barmauo  v.  Bir  Chandra 
TJiaknr  3  B.  L.  R.,  P.  C.  13.  made  in  1869. 
Those  observations  accord  well  with  the  view 
taken  in  this  later  Allahabad  case.  Their  Lord- 
ships said — "When  a  Raj  is  enjoyed  and  in- 
herited by  one  sole  member  of  a  family,  it  would  be 
to  introduce  into  the  law,  by  judicial  construc- 
tion, a  fiction  involving  also  a  contradiction,  to 
call  this  separate    ownership,    though    coming    by 
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No  survi-        inheritance  at  once  sole  and  joint    ownership,  and 

vorsnip.  ■•  ,  .  -It 

SO  to  constitute  a  joint  ownership  without  the 
common  incidents  of  coparcenership.  The  truth 
is,  the  title  to  the  throne  and  the  royal  lands  is, 
as  in  this  case,  one  and  the  same  title  ;  survivor- 
ship cannot  obtain  in  such  a  possession  from 
its  very  nature  and  there  can  be  no  community 
of  interest  ;  for  claims  to  an  estate  in  lands,  and 
to  rights  in  others  over  it,  as  to  maintenance  for 
instance,  are  distinct  and  inconsistent  claims." 
See  also  MuttiivaducranatJia  Tevar  v.  Periasanii 
(1892)1.  L.  R.  16  Mad.  II,  aflfirmed  by  P.  C. 
in  19  Mad.  451  ;  where  it  is  said  that  survivorship 
cannot  properly  be  said  to  be  the  principle  appli- 
cable to  determine  succession.  So  also  in  Tini- 
vialrnju  v,  Dossji  Vani  (1909)  1.  L.  R.  32  Mad. 
429  the  Madras  Court  held  that  the  owner  for 
the  time  being  of  an  impartible  estate  is  the  ex- 
clusive owner  of  such  estate  subject  to  any 
custom  restricting  his  powers  of  alienation  and 
no  other  member  of  the  family  has  any  joint 
interest  in  it  and  that  such  estate  devolves  on 
the  son  not  by  survivorship  as  joint  property  but 
as  the  separate    property  of  the  father. 

In  the  face  of  the  above  observation  of  the 
Madras  High  Court  it  is  difficult  to  conceive  of 
the  existence  of  a  joint  Raj  or  impartible  estate. 
Probably  where  immemorial  custom  would  prevent 
any  alienation  of  the  Raj  or  of  any  part  of  it, 
the  estate  or  the  Raj  .should  be  looked  upon  as 
the  joint  property  of  the  holder  for  the  time  being 
and  his  coparceners.  As  to  who  these  coparceners 
of  the  holder  are,  should  in  view  of  the  decision  of 
the  Calcutta  High  Court  in  LalitesJiivar  Singh  v. 
Ramesliwnr  Singh  (1909)  I.  L.  R.  36  Cal.  481, 
be  held  to  be  all  those  persons  who  would  be  his 
coparceners  if  the  property  were  partible,  whether 
they  be  separate  from  or  joint  with  him, 


CHAP.    \'IIl].       JOINl     1>1<01>KI<  1  \'.  289 

We  have  already  seen  tliat  custom  determines    Ru'es  of 
tlie  rales  of  succession  to  these  impartible  estates,    niture  apply 
In  the  absence  of  any  custom  the  rules    of    primo-    '^  absence 
geniture     apply.       Bhirduiui    GJiulam    v.  Deo  Raj 
A'//^W  (1883)  1.  L.   R.  5  All.  542.     In  Jogendro 
Dim  pat  I     Hun'ochiindra     Mahapatra    v.    Nitya- 
nanda    Man    Si/ig  (1890)  I.   L.   R.    18    Cal.    151 
Sir  Richard    Couch    in     delivering    the    judgment 
of  the   Judicial    Committee    observed — "the    fact 
of  the  Raj  being    impartible    does    not   affect   the 
rule    of    succession.       In    considering    who    is    to 
succeed    on    the    death    of     the    Raja,    the    rules 
which   govern  the  succession    to  a  partible    estate 
are  to  be  looked  at."     See  1.  L.  R.  32    Mad.    429 
above  referred  to  and  the  cases  therein   cited. 

It  has  been  observed  that  generally  in  such 
cases  the  younger  members  receive  allowances 
(called  Babooana  allowances),  but  their  Lordships 
of  the  Privy  Council  in  Sartaj  Kiiari  v.  Deoraj 
A^//^?W  (1887)  1.  L.  R.  10  All.  p.  272,  thought 
that  the  right  to  receive  maintenance  did  not 
create  a  community  of  interest  which  would  be 
a  restraint  upon  alienation. 

In  La  lit  es  Invar  Singh  v.  Ranieslnvar  Singh 
(1909)  1.  L.  R.  36  Cal.  481,  the  Calcutta  Court 
held  that  during  the  life  of  the  holder  of  an  im- 
partible Raj,  the  interest  of  the  junior  member  of 
his  family  is  only  a  spes  siiccessionis  which  is  not 
a  subject  for  partition  and  that  there  can  be 
no  separation  in  estate  as  there  is  nothing  upon 
which  such  separation  can  operate. 

The  law  would  be  the  same  under    the    Daya-    under 
bhaga  which  advocates   exclusive    ownership.      In    Oayabhaga. 
Udava   Aditya    Dch    v.    Jadab    Lai  Aditya    Deb 
(1881)    I.  L.  R.  8    Cal.  199,  it  was  held    that    the 
impartibility  of  a  Raj  did  not  make  it  inalienable. 

The  holder  of  an  impartible  estate    may,    even    Power  over 

,  .  .    ,  *■  11  »      •  I  •        income. 

where    mimemonal    custom    would     restram     nis 
37 


290  IMPAKTIRLR.  [CHAP.  VIIl. 

power  of  alienation  as  regards  tlie    corf^iis,    spend 
all  the  income  derived  from   the    estate.      For,    he 
need    not    effect   any   savings.      If,    therefore,    he 
effects  any  savings  they  belong  to  him  absolutely. 
If  he  buys  any  property  with   such    savings,    such 
property  would  be  at  his  absolute  disposal    during 
his  lifetime,  and  after  his  death  would  be  inherited 
according  to  the  kiilachar  or  custom  which  obtains 
in  the  family  relative  to    the    succession    to    such 
property.     Of  course,  it  is  open  to    the    possessor 
of  the    impartible    estate    for    the    time    being    to 
treat  the  savings,  or  the  property   purchased    with 
the  savings,  as  part  of  the    impartible    estate.      In 
Rnjesivara  Gajapaty  Naraina  Deo  v.  Riidra  Gajn- 
pafy  Navaina  Dco\\S6g)  5  Madras    H.    C.    Rep. 
p.  31,  Chief  Justice  Scotland  in  concurrence    with 
Justice  Innes  is    reported    to    have    said  :     "  The 
established  rule  which  takes    ancient    zemindaries 
out  of  the  general  law  of  partition  and    succession 
is,  we  think,  strictly  limited  to  the    corpus    of    the 
land  and  other  immovable    property    forming    the 
estate  of  the  zemindary,  and    such    movable    pro- 
perty as  by  customary  descent  may  have    become 
an    heritage    appurtenant    thereto."     And    again. 
Savings  and    "  whether    regarded    as    the    separately    acquired 
purchased       funds  of  the  Zemindar,  or,  as  it  really  is,  his  acqui- 
therewith        sition  derived  from  ancestral    properly    owned    by 
him  solely,  it  is    equally    divisible    family-property 
as  between  his  sons,  the   plaintiff    and    defendant. 
It  was  said  in  argument  on  behalf  of    the    defend- 
ant that  if  the  division  of  this  fund    were    allowed, 
sons  might  call  upon  their  father    for   a    share    of 
his  savings  as  often  as  he    made    them  ;  but    that 
clearly  they   could    not    do.     The    law    vests    the 
whole   proprietary    right  to  the    zemindary   in    the 
person  who  succeeds  to  it,    and    consequently    he 
alone    possesses   the  title  to  the  rents  and    profits 
of  the  estate."     See  also  Sarahjit   Pnrfap  Balm- 
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dtirSaliiv.  Indcrjil  Par/ dp  hahadiir  Snlii {igoj^) 
I.  L.  R.  27  All.  203,  where  the  Court  said  (p.  251). 
"It  seems  to  us  that  it  was  quite  open  to  Hnia 
Kislicn  Partap  upon  the  acquisition  of  this  pro- 
perty to  have  treated  it  as  separate  private  pro- 
perty or  to  incorporate  it  with  and  treat  it  as  a  pari 
of  the  Tamkohi  Kstate.  But  the  only  object 
of  acquiring  property  as  private  propery  would 
be  for  the  purpose  of  alienation  and  we  think 
that  if  the  owner  of  an  estate  the  devolution  of 
which  is  governed  by  family  custom  does  not  in 
his  life-time  alienate  the  property  so  acquired 
or  dispose  of  it  by  his  Will  or  leave  behind  him 
some  indication  of  a  contrary  intention  the 
reasonable  presumption  is  that  he  intended  to 
incorporateit  with  thefamily  estate.[See  Lakshiiii- 
path'i  V.  Kandasami  (1892)  I.  L.  R.  16  Mad.  54 
where  see  (p.  58)  it  is  said  "  The  question  which 
has  to  be  decided  with  reference  to  these  lands 
is  whether  they  were  handed  down  from  Zamin- 
dar  to  Zemindar  as  an  appurtenant  of  the  zemin- 
dari,  in  other  words,  whether  they  have  been 
treated  as  the  zemindari  private  property  or  as  an 
increment  to  the  zemindary."  Also  llaniasaiui  v. 
Suiidaynnngasa))ii{\Sg:i,)\.L.R.  17  Mad.  422  (444)]. 
Mr.  Jogendra  Chandra  Ghose  in  his  Tagore 
Lectures  of  1904  has  given  a  short  description  of 
some  of  the  impartible  tenures  and  zemindaris. 
See  pp.  68-72. 

The  Oudh  Talukdars  were  the  great  barons 
of  the  Province  who  existed  before  the  conquest 
of  it  by  the  British.  Many  of  these  taluks  were 
confiscated  after  the  mutiny.  Those  that  re- 
mained became  the  subject  of  Act  III  of    1865. 

Sir  Ernest  John  Trevelyan  in  his  "Hindu 
family  law"  chapter  IX  p.  338  says  : — 

"The  following  are  instances  where  the  custom 
of  impartibility  is  to  be  found. 
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(a)  ZemindarieF,  especially  in  tlie  Madras 
Presidency,  partaking  of  the  nature  of  a  Raj  or 
Sovereignty. 

(h)  Palayams  (tracts  of  country  governed 
by  a  Poligar  or  petty  chieftain  as  a  principality 
or  Raj)  in  the  Madras  Presidency. 

(r)  Saranjams  or  Jaigirs. — Although  Saranjams 
are  prhna  facie  impartible,  they  may  be  originally 
partible,  or  become  so  by  family  usage. 

As  to  the  descent  of  jaigirs  in  the  Punjab 
see  Act  IV  (Punjab  Code)  of    1900. 

It  has  been  held  that  land  held  as  appertain- 
ing to  the  office  of  Desai,  who  was  formerly  the 
officer  employed  in  the  Mahratta  country  in 
superintending  the  collection  of  Government 
revenues  and  other  duties  \^  prima  facie  partible. 
Adrishappa  v.  Gunishidafpa  (1880)  L.  R.  7 
I.  A.  162  ;  I.  L.  R.  4  Bom.  494. 

There  is  similar  authority  with  regard  to  the 
office  of  Deshpande,  an  hereditary  accountant 
of  a  district  or  a  certain  number  of  villages  and  to 
the  offiice  of  Deshiunukh  who  is  a  District 
Revenue  officer. 

The  ofiice  of  Pattam  ;  an  office  of  dignity 
in  a  family  governed  by  the  Aliya  Satana  laiv,  is 
impartible. 

{d)     Service  tenures  such  as  Ghatwali  tenures 
in  Manbhoom  and  Beerbhoom  and  those  attached 
to  village  offices  in  Madras." 
Destruciion  I  have  in  this  Chapter  quoted  certain  observa- 

of  custom-      tions  of  their  Lordships  of  the  Privy  Council  as  to 
ary  law.  ^j^^    nature  of  the  evidence  to  establish  a    custom 

overriding  a  positive  rule  of  law.  As  to  the  des- 
truction of  such  a  custom  by  non-user  or  discon- 
tinuance, the  following  observations  were  made 
in  Raja  It  Raj  Kislieii  Singh  v.  Ranijoy  Surma 
Mozoomdar  (1872)  19  W.  R.  8,  "  Their   Lordships 
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cannot  find  any  princii)le  or  aulliority  for  holding 
that  in  point  of  law  a  manner  of  descent  of  an 
ordinary  estate  depending  solely  on  family  usage 
may  not  be  discontinued  so  as  to  let  in  the  ordi- 
nary law  of  succession.  Such  family  usages  are 
in  their  nature  different  from  a  territorial  custom 
which  is  the  /ex  loci  binding  all  persons  within  the 
local  limits  within  which  it  prevails,  it  is  of  the 
essence  of  family  usages  that  they  should  be  cer- 
tain, invariable  and  continuous  ;  and  well  estab- 
lished discontinuance  must  be  held  to  destroy 
them.  This  would  be  so  when  the  discontinuance 
has  arisen  from  accidental  causes  ;  and  the  effect 
cannot  be  less  when  it  has  been  intentionally 
brought  about  by  the  concurrent  will  of  the 
family.  It  would  lead  to  much  confusion  and 
abundant  litigation,  if  the  law  attempted  to  revive 
and  give  effect  to  usages  of  this  kind  after  they 
had  been  clearly  abandoned  and  the  abandonment 
had  been  long  acted  upon.'" 

in  deciding  whether  an  estate  is  partible  or 
impartible,  Courts  have  frequently  to  consider 
the  terms  of  the  deeds,  if  any,  whereby  such 
estate  was  created,  or,  where  there  were  no 
formal  deeds  executed,  the  circumstances  under 
which  it  came  into  existence,  in  interpreting 
the  deeds  and  circumstances,  considerable  light 
is  thrown  by  a  long  established  custom. 

In  the  Iluiisapore  case  (Hutwa  Raj).  Babii  Hunsapore 
Beer  Pcrtab  Salicc  v.  Maharajah  Rajender  Pcrtab  ^^'^  '^^^®- 
Sakee  (1868)  12  M.  1.  A.  i.,  9  W.  R.  P.  C.  15— 
the  estate  was  confiscated  in  1767  and  kept  by 
Government  in  their  possession  until  1 790  and 
then  granted  in  that  year  to  a  younger  member 
of  the  family  on  whom  the  title  of  Raja  was 
afterwards  conferred.  Their  I.ordships  observed 
that  there  was  no  fresh  Saiiad  granted  and  the 
question  was  whether  it  was  a  fresh  grant    of    the 
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family  Raj  with  its  customary  rule  of  descent  or 
merely  a  grant  of  the  lands  formerly  included  in 
the  Raj  to  be  held  as  an  ordinary  Zemindary,  and 
it  was  held  that  it  was  the  intention  of  the  Govern- 
ment to  restore  the  Zemindary  as  it  existed  be- 
fore the  confiscation  and  that  the  transaction 
was  not  so  much  the  creation  of  a  new  Zemin- 
dary as  the  change  of  the  tenant  by  a  ?;/.v  viajor. 
Shiva-  In   iiie     Sliiva-Ginigali  case — Katama     Nnt- 

case^  chicr    V.    The   BajaJi    of  Shiva   Gnuga    (1863)  9 

M.  I.  A.  539,  Suther.  P.  C.  Judgments  p.  520  ; 
2  W.  R.  P.  C.  31 — the  estate  was  granted  by  a 
proclamation  in  1801  and  there  was  a  sanad 
granted  in  1803  which  besides  containing  the 
usual  terms  of  such  documents  of  permanent 
settlement,  contained  a  clause  authorizing  the 
Zemindar  to  transfer  without  the  authority  of 
Government,  all  or  any  part  of  the  Zemindari. 
Their  Lordships  observed  that  everything  pointed 
to  the  installation  of  the  istemrari  Zemindar,  not 
merely  as  proprietor  but  as  ruler  of  the  district, 
and  that  the  policy  of  the  Government  clearly 
was  to  appoint  a  new  ruler  whom  the  rebellious 
inhabitants  would  obey  :  that  the  policy  of  the 
permanent  settlement  was  applied  to  the  Sliiva- 
Giin^a  as  well  as  to  other  estates,  but  that  if 
there  were  any  general  intention  of  introduci  ng 
the  principle  of  partibility,  it  was  certainly  not 
followed  in  that  instance. 
Nuzvid  In  the  Nuzvid  case  Rn/'a  Voikata  Rao  v.   TJic 

Court  of  Wards  (1879)  I.  L.  R.  2  Mad.  128,  their 
Lordships  of  the  Privy  Council  said  :  "  In  the 
former  state  of  things  indivisibility  and  imparti- 
bility  and  descent  to  a  single  heir  were  the 
ancient  nature  of  the  tenure,  and  with  good 
reason  when  the  estate  was  subject  to  military 
services  and  under  the  Government  of  a  chieftain, 
and  was   in    the    nature   of  a   Raj  or  principality  ; 


case. 
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but  when  llie  ancient  Zemindari  was  resumed  and 
two  new  estates  were  created  out  of  it  of  which 
the  Zemindars  ceased  to  be  liable  to  military 
service,  or  to  be  independent  chiefs,  but  held 
merely  as  ordinary  Zemindars  subject  to  the  pay- 
ment of  a  fixed  assessment  of  revenue,  there  was 
no  reason  why  the  rule  of  impartibility  or  des- 
cendibility to  a  single  heir,  according  to  the  rule 
of  primogeniture,  should  be  extended  to  the 
newly  created  estates." 

Upon  the  passing  of  the  Madras  Reg.  XXV  of  ^^"^'^^^ 
1802,  which  fixed  the  assessments  on  Zemin-  011802. 
daries  in  perpetuity,  sanads  were  granted  to 
Zemindars,  but  these  did  not  change  the  previous 
impartible  character  of  the  Zemindaries.  in 
Yarla^addii  Mallikarjitna  v.  Yarlagaddii  Diirga 
(1890)  I.  L.  R.  13  Mad.  406;  L.  R.  17  I.  A.'ij 
their  Lordships  of  the  Judicial  Committee  held 
tliat  the  question  whether  an  estate  was  impartible 
and  descended  by  the  law  of  primogeniture,  or 
was  subject  to  the  ordinary  Hindu  law  of  inherit- 
ance, must  be  decided  in  each  case  upon  the 
evidence  given  in  it,  and  that  notwithstanding  the 
issue  of  sanads  under  Reg.  XXV  of  1802  estates 
continued  to  be  impartible  as  before. 

In  SatrncJiarla  J^oga7inadJia  Rasu  v.  Satru-  Morangi 
charla  RambJiadra  Razn  (1891)  I.L.R,  14  I\Iad. 
237  ;  L.  R.  18  J. A.  45,  their  Lordships  of  the 
Privy  Council  held  the  Morangi  zemindari  to  be 
a  partible  estate  although  at  one  time  it  was 
impartible.  They  said  :  "  Taking  it,  in  accordance 
with  the  arguments  of  the  appellant's  counsel, 
that  impartibility  was  the  rule  then  applicable  to 
the  estate,  their  Lordships  are  clearly  of  opinion 
that  the  subsequent  dealings  with  the  estate,  the 
nature  and  terms  of  the  grant  under  which  it  has 
been  held  throughout  the  present  century,  the 
absence    of  proof    of  any    usage    or    practice    of 


case. 
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impartibility  in  the  succession  to  the  estate, 
contraty  to  the  ordinary  Hindu  law  of  succession, 
and  tlie  character  of  the  estate  which  is  in  no 
way  distinguishable  from  an  ordinary  zemindari 
subject  to  the  payment  of  a  fixed  amount  of 
revenue,  all  clearly  lead  to  the  conclusion  that 
the  zemindari  is  now  a  partible  estate  in  a  question 
of  succession." 
S®"£f'  .  In  this  connection  I  have  to  place  before    vou 

Regulation  ,,  ..  rir^in  !• 

XI  of  1793.  some  or  the  provisions  ot  the  Bengal  Regulations. 
The  preamble  to  Regulations  XI  of  1793  says: 
"A  custom,  originating  in  considerations  of  finan- 
cial convenience,  was  established  in  these  pro- 
vinces under  the  native  administrations,  according 
to  which  some  of  the  most  extensive  zemindarles 
were  not  liable  to  division.  Upon  the  death  of  the 
proprietor  of  one  of  these  estates,  it  devolves 
entire  to  the  eldest  son  or  next  heir  of  the  deceased 
to  the  exclusion  of  all  other  sons  or  relations. 
This  custom  is  repugnant  both  to  the  Hindu  and 
Mahomedan  laws,  which  annex  to  primogeniture 
no  exclusive  right  of  succession  to  landed  pro- 
perty, and  consequently  subversive  of  the  rights  of 
those  individuals  who  would  be  entitled  to  a  share 
of  the  estates  in  question,  were  the  established 
laws  of  inheritance  allowed  to  operate  with  regard 
to  them  as  well  as  all  other  estates.  It  like- 
wise tends  to  prevent  the  general  improvement 
of  the  country  from  the  proprietors  of  these 
large  estates  not  having  the  means,  or  being  un- 
able to  bestow  the  attention  requisite  for  bringing 
into  cultivation  the  extensive  tracts  of  waste  land 
comprised  in  them.  For  the  above  reasons,  and 
as  the  limitation  of  the  public  demand  upon  the 
estates  of  individuals  as  they  now  exist,  and  the 
rules  prescribed  for  apportioning  the  amount  of  it 
on  the  several  shares  of  any  estates  which  may  be 
divided,  obviate  the  objections  and  inconveniences 
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that  mi"'li(  have  arisen  from  such  chvisions  when 
the  pubHc  deinand  was  hable  to  annual  or  frequent 
variation,  the  Governor-General  in  Council  has 
enacted  the  following  rules."  Then  the  rules  are 
given,  declaring  that  landed  property,  in  cases  of 
intestacy,  is  to  descend  according  to  the  Maho- 
medan  and  Hindu  law  of  inheritance,  and  provi- 
ding for  division  of  estates.  But  in  course  of  the 
following  7  years  it  was  found,  that  there  existed 
landed  estates  in  the  Jungle  Mahals  of  Midnapore 
and  other  Districts,  where  the  custom  of  holding 
estates  entire  had  prevailed  for  a  long  time,  and 
accordingly  Regulation  X  of  1800  was  passed  to 
counteract  the  effect  of  Regulation  XI  of  1793. 
The  Regulation  consists  of  the  two  following 
sections. 

I.  By  Reg.  XI  of  1  793  the  estates  of  proprietors    Reg.  x  of 
of  land  dying  intestate  are  declared   liable    to    be    '800. 
divided  among  the  heirs  of  the  deceased  agreeably 

to  the  Hindu  or  Mahomedan  laws.  A  custom, 
however,  having  been  found  to  prevail  in  the 
Jungle  Mahals  of  Midnapore  and  other  districts, 
by  which  the  succession  to  landed  estates  invari- 
ably devolves  to  a  single  heir  without  the  division 
of  the  property,  and  this  custom  having  been  long 
established  and  being  founded  on  certain  circum- 
stances of  local  convenience  which  still  exist — 
the  Governor-General  in  Council  has  enacted 
the  following  rule  to  be  in  force  in  the  provinces 
of  Bengal,  i3ehar  and  Orissa  from  the  date  of  its 
promulgation. 

II.  Regulation  XI.  1793  shall  not  be  consider- 
ed to  supersede  or  affect  any  established  usage 
which  may  have  obtained  in  the  Jungle  Mahals  of 
Midnapore  and  other  districts,  by  which  th.e 
succession  to  landed  estates  the  proprietor  of 
which  may  die  intestate,  has  hitherto  been  consi- 
dered to   devolve   to  a  single  heir  to  the  exclusion 

38 
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of  the  other  heirs  of  the  deceased.  In  the  viahals 
in  question  tlie  local  custom  of  tiie  country  shall 
i)e  continued  in  full  force  as  heretofore  and  the 
Courts  of  Justice  be  guided  by  it  in  the  decision 
of  all  claims  which  may  come  before  them  to  the 
inheritance  of  landed  proprety  situated  in  those 
vialials. 
Effect  of  the  T\\Q  eftect  of  the  two  Re«;ulations   was    consi- 

tions.  dered     by     the     Privy     Council  in  Rajah  Dcedar 

Hosscin  V.  Ranee  Ziihoor-ooii  N'lssa,  (1841)2  M.  I. 
A.  441.  Their  Lordships  observed  : — "  It  was  con- 
tended on  the  part  of  the  appellant,  that  the  Regu- 
lation of  1793  was  repealed  with  respect  to  this 
Zemindari  by  another  Regulation  (meaning  X  of 
1800).  But  it  is  clear  to  their  Lordships  that  this 
latter  Regulation  did  not  apply  to  undivided  Zemin- 
daries  in  which  a  custom  might  prevail  that  the 
inheritence  should  be  indivisible,  but  only  to  the 
Jungle  Mahals  and  other  entire  districts  where 
local  custom  prevails.  The  construction  con- 
tended for  TV-j.,  tiiat  every  individual  Zemindari 
in  which  the  custom  had  been  that  it  should 
descend  entire  was  exempted,  would  repeal  the 
Regulation  of  1793  altogether,  whereas  it  is  cleai' 
that  it  was  intended  to  be  partially  repealed  only." 
This  case  seems  to  decide  that  in  the  provinces 
of  Bengal,  Behar,  and  (3rissa  local  custom  pre- 
vailing in  an  ciitii-e  (iist)-ict  may,  though  family 
usage  cannot,  make  a  zemindari  impartible  and 
descendible  to  a  single  heir  in  cases  to  which 
Regulation  XI  of  1 793  is  applicable.  You  will 
note  that  this  Re^ulalion  deals  with  zemindaries 
and  not  with  principalities. 
Principal!-  ^    ^     ^|^^  Durblianga  Rai,  their    Lordships    of 

the  Privy  Council  in  Ganesh  Dutt  Hiiighv .  Maha- 
rajaJi  Moheshur  Singh  (1S55)  6  M.  1.  A.  164  said  : 
"  We  apprehend  that  the  principle  upon  which  we 
are   about    to    proceed    in    t!iis  case  admits  of  no 
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cIoLibl  or  question  whatever.  By  the  general  law 
prevailing  in  this  district,  and  indeed  generally 
under  the  Hindu  law,  estates  are  divisible  among 
the  sons,  when  there  are  more  than  one  son  :  they 
do  not  descend  to  the  eldest  son,  but  are  divisible 
amongst  all.  With  respect  to  a  Raj,  as  a  Princi- 
pality, the  general  rule  is  otherwise  and  must  be 
so.  it  is  a  Sovereignty  or  Principality — a  Sub- 
ordinate Sovereignty  and  Principality  no  doubt, 
but  still  a  limited  Sovereignty  and  Principality, 
which,  in  its  very  nature,  excludes  the  idea  of 
divison  in  the  sense  in  which  that  term  is  used  in 
the  present  case.  Again,  there  is  no  doubt  that 
the  general  law  with  respect  to  inheritance,  as 
well  as  with  respect  to  other  matters,  may,  in  the 
case  of  sreat  families,  where  it  is  shown  that 
usage  has  prevailed  for  a  long  series  of  years  be 
controlled,  unless  there  be  positive  law  to  the 
contrary.  Now,  it  is  said  in  this  case  that  therci 
is  no  positive  law  which  excludes  the  divisibility, 
unless  it  be  clearly  proved  to  be  an  ancient  Raj 
which  it  is  denied  that  it  is." 

We  have  seen  that  in  some   of    the    impartible    Mainten- 

•     1      •  11  1      •      1        1     f         *i         anceallow- 

zemmdanes,  allowances  are  made  m  lands  tor  the  ances. 
maintenance  of  the  younger  members  of  the 
family.  In  the  above  case  of  Gunesh  Dutt  Singh, 
referring  to  these  allowances  made  in  the  parti- 
cular Principality  or  Raj,  their  Lordships  ob- 
served :  "  Where  an  estate  is  granted  to  a 
younger  son  as  a  Babu  allowance,  he  continues 
to  pay  the  rent  and  assessment  to  the  Raja  ;  the 
property  is  never  separated  from  the  zamindari 
at  all.  The  cases,  therefore,  of  absolute  grants 
and  of  grants  by  way  of  Rabu  allowance  are 
cssentiallv  difffTent  in  th(Mr  nature."  Wc  have 
already  setMi  that  in  Sdrtii/  Kiiari  v.  Dcoi-aj 
Knnri  (1887)  1.  L.  R.  10  All.  272  the  Judicial 
Committee  held  that    the    risht    to    receive    such 
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maintenance  did  not  create  a  coiT)niunily  of 
interest  which  would  be  a  restraint  upon  alienation. 
We  have  also  seen  that  no  fresh  claim  for 
subsistence  can  be  made  if  an  allotment  made 
for  it  has  been  dissipated.  Saviti'ibai  v.  Liixini- 
baiiiS-jS)  I.  L.  R.  2  Bom  578. 
Saranjams  Jn  13ombay  saraiijaDis  aie  grants  of  the    Cov- 

in om  ay.  ^riiment  share  of  the  revenue  due  in  respect 
of  any  estate.  They  have  been  held  to  be  im- 
partible. Uainclinndra  Maiiiri  v.  Vcnkatrao 
(1882)  I.  L.  R.  6  Bom.  598.  But  where  it  ap- 
pears that  the  members  of  a  family  have  treated 
saranjams  as  partible  over  a  long  period  of  years 
and  have  dealt  with  them  as  such,  in  effecting 
partitions  of  the  entire  family  property  which 
consisted  both  of  the  incomes  and  saranjams,  it 
was  held  that  the  Court  was  justified  in  conclu- 
ding that  the  saraiijaius  were  originally  partible 
or  had  become  so  by  family  usage.  MadJiavrav 
Manohar  v.  At  ma  ram  Keshav  (1890J  I.  L.  R. 
15  Bom.  519. 

In  Kumar  Giir  Pcrshad  SiucrJi  \ ,  Dhaiii  Rai 
(1910)  15  C.  W.  N.  49  High  Court  of  Calcutta 
held  that  upon  succession  to  an  impartible  estate 
under  the  Mitakshara  Law,  the  holder  for  the 
time  being  might  by  suit  realize  a  debt  due  upon 
a  bond  executed  by  a  debtor  in  favour  of  his 
predecessor  without  producing  a  certificate  under 
Act  YII  of  1889.  But  both  the  Courts  below 
with  taking  any  evidence  dismissed  the  plaintiff's 
suit  upon  the  preliminary  objection,  assuming 
upon  the  admission  of  the  parties  in  the  plead- 
ings that  the  family  was  governed  by  the  Mitak- 
shara law  and  that  the  succession  to  the  estate 
was  according  to  the  principles  of  primogeniture. 
The  Judges  Chaterjee  and  Richardson  J.J.  treated 
the  debt  as  due  to  a  joint  family  which  continued 
the    same    notwithstanding     the     death     of     the 
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original  creditor  and  llu:  subslilulion  of  his  suc- 
cessor. But  if  as  we  have  already  seen  that 
ordinarily  there  is  no  coparcenary  nor  survivor- 
ship in  the  case  of  such  impartible  estates,  it  is 
difficult  to  see  how  the  succession  certificate 
could  be  avoided,  espeeially  in  view  of  the  ruling 
in  I.  L.  R.  14  Mad.  377  and  in  the  absence  of  a 
finding  on  evidence  that  the  estate  \\?iS  joint  or  the 
debt  a  joint-family  debt.  The  Judges  said,  "we 
may  add  that  our  judgment  proceeds  on  the 
assumption  that  the  family  is  governed  by  the 
Mitakshara  law  as  applicable  to  impartible 
estates."  But  the  Judges  also  assumed  that  the 
debt  was  due  to  the  joint-family. 


PART  II. 

CHAPTER   I. 

The   Law  of  Partition. 

Partition.  f  |-,g    word    "  partition  "    is   differently   under- 

stood in  the  different  schools  of  Hindu  Law. 
According  According:    to    Mitakshara,    "  partition     is  the 

t  o    iVI itsk*  .  • 

shara.  adjustment    of    divers  rights    regarding  the  whole 

by  distributing  them  on  particular  portions  of  the 
aggregate.  Before  partition  the  right  of  each 
co-owner  extends  over  the  whole  property.  The 
effect  of  partition  is  to  create  in  favour  of  each 
co-owner  an  exclusive  right  to  a  part  in  lieu  of 
the  joint  right  which  he  previously  possessed  over 
the  whole."  Col.  Mit.  1.,  i,  4.  As  to  what  con- 
stitutes a  partition  under  the  IMitakshara,  Lord 
Westbury  in  delivering  the  judgment  '■■'  of  the 
Privy  Council  in  Appoovier  v.  Ramasubha  Ayyan 
observed.  "  According  to  the  true  notion  of  an 
undivided  family,  no  individual  member  of  that 
family,  whilst  it  remains  undivided,  can  predicate 
of  the  joint  undivided  property  that  he  that  parti- 
cular member  has  a  certain  definite  share.  The 
proceeds  of  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to 
the  common  chest  or  purse  and  then  dealt  with 
according  to  the  modes  of  enjoyment  of  the  mem- 
bers of  an  undivided   family.      But  when  the  mem- 
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bers  of  an  iindivitlctl  fainilv  ai/ite  aniontr  them- 
selves  with  regard  to  particular  |)roperty,  that  it 
shall  thenceforth  be  the  subject  of  ownership  in 
certain  definite  shares,  then  the  character  of 
undivided  property  and  joint  enjoyment  is  taken 
away  from  the  subject  matter  so  agreed  to  be 
dealt  with,  and  in  the  estate  each  member  has 
thenceforth  a  definite  and  certain  share,  which  he 
may  claim  a  right  to  receive  and  to  enjoy  in 
severalty,  although  the  property  itself  has  not 
been  actually  severed  and  divided."  According 
to  another  authority,  "even  when  there  is  a  total 
absence  of  common  property  a  partition  is  effect- 
ed by  a  mere  declaration,  'I  am  separate  from 
thee  ;'  for  partition  is  but  a  particular  condition 
of  the  mind  ;  and  this  declaration  is  indicative  of 
the  same."  Under  the  Mitakshara,  partition  is 
the  orgin  of  property  ;  before  partition  no  mem- 
ber has  a  definite  share,  and  then  there  is  no 
succession  and  the  joint  family-property  upon 
the  death  of  one  member  continues  the  same 
joint  family-property  of  the  survivors.  After 
partition,  the  share  received  by  any  member 
becomes  his  property^  and  it  passes  to  his  heirs  at 
his  death  according  to  certain  rules  of  succession 
or  he  again  becomes  the  founder  of  a  new  family. 
The  females  who  would  not  inherit  any  interest 
in  joint  property  would  be  entitled  to  succeed  to 
the  shares  on  their  fathers  or  husbands  if  these  die 
after  separation  without  such  issue.  Thus,  very 
important  consequences  follow  the  partition  of 
joint  properties  in  a  Mitakshara  familv. 

According    to    Dayabhanga,    "partition    is  the    to  d°';?'"^ 
allotment  of  separate  portions  of  the    family    pro-    bhaga' 
perty  to  the  co-sharers  corresponding  to  the  shares 
already  owned  by  each.      By  a  partition    an    allot- 
ment   is   made    in     respect    of    the    share     of     a 
coparcener."      I'Vom      the     above      definition     it 
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follows  that  partition  in  Bengal  is  generally  a 
j)artilion  by  metes  and  bounds.  The  shares  of 
the  members  of  an  undivided  Dayabhaga  family 
are  always  defined,  and  the  separation  or  division 
is  complete  upon  the  separate  enjoyment  of  their 
shares  by  the  members  in  whatever  way  this  may 
be  done. 

The  Dayabhaga  definition  would  generally 
apply  to  partition  under  the  Mahomedan  Law. 

Knapp  in  his  work  on  partition  defines  partition 
"as  the  severance  of  undivided  interests  in  com- 
mon property'  and  adds  "the  law  of  partition  is  the 
outgrowth  of  the  ownersnip  of  lands  by  copar- 
ceners. 'Parceners'  or  'coparceners'  are  so  called 
because  the  lands  of  which  they  are  parceners 
may  be  partitioned  or  divided  among  them." 

I  shall,  in  the  first  place,  consider  the  Mitak- 
shara  Law  of  partition  ;  that  is  (i)  what  amounts 
to  a  separation  or  partition  under  the  Mitakshara 
Law,  (2)  who  can  demand  a  partition  of  copar- 
cenary property  and  when,  (3)  who  would  be 
entitled  to  share  at  partition  and  what  would 
be  their  shares,  and  (4)  the  legal  consequences  of 
partition. 

I  shall  next  discuss  the  Law  of  Partition  under 
the  Dayabhaga  and  the  Mahomedan  Law. 
Partition  It   is    common    knowledge    that   in  Bengal,  as 

by  separate    elsewhere,    co-sharers  do    not,    as    a   rule,    divide 

collection  '  '  1111 

of  rents.  among    themselves    by    metes  and  bounds,  landed 

properties  of  which  they  enjoy  possession  by 
receipt  of  rents  from  the  tenants  in  occupation. 
They  generally  divide  the  rents,  after  they  have 
been  collected  in  proportion  to  their  shares  on 
paying  the  collection  charges  jointly,  or  they 
separately  collect  their  shares  of  the  rents  from 
the  tenants  direct.  This  is  also  a  mode  of  parti- 
tion and  all  the  legal  consequences  of  a  partition 
attach  to  such  a  division, 
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The  rules  for  actual  division  of  joint  properties    R^jies  for 
by  metes  and  bounds,  as  well  as  for    the  allotment    meVes'and^^ 
of  some  entire  properties  to  any  sharers  after  pro-     ^^ounds 
viding  for  the  payment    of    owelty-money,    with    a    pro'peI°y. 
view    to    make    the    shares  equal  or  equivalent  to 
their    proportionate    money-value    are    the     same 
for    all    classes    of  people    and    for   all     kinds    of 
joint   property,    save    the    revenue-paying  estates. 
But    until    comparatively    recently    there   was    no 
legislative     enactment     of     general     application, 
throughout  the  whole  of  British  India,  authorizing 
the  civil  courts,  in  suits  for   partition,    to    sell    the    Act  iv  of 
whole  or  a  portion  of  the  property  under   partition    '     ^' 
in  order  to    prevent    inconvenient    divisions.     The 
Act,    I    refer    to  is  No.    1\'    of    1893.      It  provides 
a     procedure     for     the     sale     of     all     classes     of 
immovable  property  to    which    the    provisions    of 
order    XXM    Rules    13    and    14  of  the  Civil  Pro- 
cedure Code  of  1908  corresponding  to  sec.  396  of 
the  Code  of  1882  apply  t'.  e.,  all  property  save  the 
revenue-paying    estates     for     which     a     separate 
procedure      ( see    sec.     54     Procedure    Code    of 
1908)  is  prescribed  in  other  Acts.      I    shall    have 
to  consider  the  provisions  of   this  Act  IV  of  1893, 
as  well  as  those  of   the  above-mentioned    sections 
in  a  subsequent  stage. 

There  is  yet  another  kind  of  landed  interest  for    Law  of 
which  a    special    procedure    has  to  be  followed  in    ?e^venu°e-  °* 
effecting    a    division    among    co-sharers  by  metes    P^'^V'^g  es- 
and  bounds — I  mean  the    revenue-paying   estates.     ^  ^^ 
In  respect    to    these    properties,   besides  the  joint 
owners  of  the  estates,  there  is  always  the    interest 
of  a  third  party  to  be  considered — the    interest  of 
the  Government  to  whom  the  revenue  is    payable. 
In  case  of  a  disproportionate  division,  the  Govern- 
ment   would    lose    their    security    for   the  revenue 
and  accordingly  the  Legislature  has  provided  that 
the    apportionment    of    the    Government   revenue 
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to  the  different  allotments  into  which  an  estate 
may  be  divided  at  partition  must  be  made 
only  by  the  Revenue  officers  cf  the  Govern- 
ment. 

In  Bengal  Pqi-    (j^e    partition    of   revenue-paying    estates 

in  Bengal,  an  elaborate  procedure  is  prescribed 
by  the  Bengal  Council  Act  V.  of  1897  sup- 
plemented by  rules  framed  by  the  Board  of 
Revenue. 

The  Law  of  partition  of  revenue-paying  and 
revenue-free  mahals  in  the  United  Provinces  and 
Oudh  is  contained  in  Act  ill  (  I'nited  Provinces 
Code  )  of  1 90 1. 

Punjab.  Jiie  j^aw  of  partition  of  revenue-paying  estates 

in  the  Punjab  and  the  N.  W.  Frontier  Province 
is  contained  in  Chapter  IX  Act  XVll  of  1887. 

^^"'P'  The      Law     of     partition    of     revenue-paying 

estates  in  the  Central  Provmces  is  contained 
in  Act  XVIII  of  1881  as  amended  by  Act  XVI 
of  1889. 

Bombay.  'p|-,g  \^^^^  [qj-  i\-^q   partition   of     revenue-paying 

estates  in  Bombay  is  contained  in  Bombay  Act 
Yl  of  1888  and  Y  of  1879  Sections  113-117, 
subject  to  the  provisions  of  Bombay  Act  V  of 
1862  entitled  "  an  Act  for  the  preservation  of 
Bhagdari  and  Narwadari  Tenures." 

Madras.  ^\^f^  Law  for  the   partition    of   revenue-paying 

estates  in  Madras  is  contained  in  Act  II  (Madras) 
of  1864,  Sections  45  and  46  and  Act  I  (  Madras  ) 
of  1876  and  some  earlier  Regulations. 

^^^^'''^-  Hie  Law  for  the    partition    of    revenue-paying 

estates  in  Assam  is  contained  in  Chapter  VI, 
Regulation  I  of  1886. 

We  shall  have  to  consider  all  the  above 
Statutes. 

We  have  seen  that  by  far  the  largest  portion 
of  the  Hindus  are  governed  by  the  Mitakshara  law 
and  that  under    that    law    very    important    conse- 


CHAP.    I.  ] 


PAR  rn  ION. 


507 


quences  are  atlached  to  a  partition.  l''roni  this 
it  follows  that  the  law  of  partition  cannot  but 
be  of  immense  interest  to  the  people — not  to 
speak  of  its  importance  to  one  who  has  to 
administer  the  law  to  the  people,  or  to  one  who 
has  to  practice  as  a  lawyer  in  the  Courts  of  the 
country. 


In  earliest 
times  im- 


CHAPTER  II. 
Law  of  Partition  under  Mitakshara. 

Professor  Julius  Jolly  in  his  lagore  Lectures  for 
movable  1883  lias  dwelt  at  length  on  the  law  of  partition  ac- 

^/Ti'frr.iL;  cordinty  to  the  Hindu  s/iasfras.  He  has  shewn  that 
sibie  and  in  the  earliest  times  partition  was  unknown,  that  im- 
Cnknown,  movable  property  was  then  looked  upon  as  indivi- 
sible and  that,  as  time  advanced,  partition  by  the 
will  of  the  father  became  prevalent.  Touching  the 
question  of  such  partition  by  the  will  of  the  father, 
he  says  : —  "  The  distribution  of  the  family-pro- 
perty by  the  father  appears  to  be  a  very  ancient 
practice  in  India,  as  it  is  recorded  in  the  Veda. 
It  was  a  natural  exercise  of  the  patr'ia  potestas, 
and  is  found  almost  wherever  the  right  to  make 
a  will  is  wanting,  which  is  so  characteristic  an 
attribute  of  the  power  of  a  pater  famil'ias  under 
Roman  Law. ''  Tlie  Professor  has  traced  the 
gradual  development  of  the  present  law  of  parti- 
tion from  its  earliest  stages  as  evolved  in  the 
Smritis  and  commentaries.  I  shall  not  tread  over 
the  same  grounds,  but  shall  refer  to  his  lectures 
whenever  necessary.  I  shall  consider  at  length 
the  case-law  on  the  subject,  and  place  before  you 
the  practical,  rather  than  the  theoretical,  view  of 
the  questions  that  arise  in  this  connection. 
Partition  The    author  of  the  Mitakshara  in  chap.   I  sec. 

(vTifa^ksh^a^ra.  ^  para.  4  defines  partition  as  "  the  adjustment  of 
divers  rights  regarding  the  whole,  by  distributing 
them  in  particular  portions  of  the  aggregate."  In 
para.  7,  he  proposes  to  himself  the  question, 
"whether  property  arise  from  partition  or  the 
division  be    of  an   existent  right,"  and  in  para.    18 
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answers  the  question  tlms:  "  Of  these  positions, 
that  of  property  arising  from  partition  is  right." 
Indeed  the  author  in  para.  8  quotes  with  approba- 
tion tlietextof  Gautama  vis.,  "  An  owner  is  by  in- 
heritance, purchase,  partition,  seizure  or  finding"  ; 
thus  enumerating /'<7/'/'zV/^7/ as  one  of  the  sources  oJ!j'"'||,' ^'J '^ 
of  property.  It  does  not  follow  from  tliis  that  property, 
property  in  a  thing  or  land  belonging  to  several 
individuals  does  not,  before  partition,  vest  in  any 
body.  On  the  contrary,  the  whole  body  of  pro-  ^b'ov"J."^  °^ 
prietors,  as  a  single  person,  own  the  thing  or  land; 
or,  in  other  words,  the  property  in  the  thing  or 
land  resides  in  the  whole  body  of  proprietors  con- 
sidered as  one  person.  Nor  is  it  meant  to  be 
asserted  that  before  partition  none  of  the  body  of 
proprietors  have  any  interest  in  the  thing  or  land. 
l)Ut  what  is  meant  to  be  predicated  is  that,  before 
partition,  the  interest  of  single  members  compos- 
ing the  whole  body  of  proprietors  is  inchoate, 
and  that  partition  perfects  or  matures  this 
interest. 

Now,  under    the  Mitakshara,  a   separation  has    important 
important     consequences    attached   to    il.     Thus,    ^^g^^gg 
Narada    (  13,  25-26  )    speaking  of   brothers  living    attached 
joint  in  food,  worship  and  estate,  says: —  "  Among    ^^  der''''^" 
brothers,    if    any   one  die  without  issue,  or  enter  a     Mitakshara 
religious    order,    let    the     rest     of     the    brethren 
divide    his    wealth."     We    have    also    seen'-'-    that 
survivorship  obtains  among  the    coparceners  while 
the    family    is    joint.     But,    if   a    brother  dies  in  a 
state    of    separation,    his  widow    would  be  entitled 
10  his  estate  in  preference  to  his  divided  brothers. 
Thus  Vijnaneswara  in  ]\Iit.  ch.    11  sec,  II  para.  39 
says: — "Therefore  it  is  a   settled  rule,  that  a  wed- 
ded  wife    being    chaste,  takes  the  v;hole  estate  of 
a  man,    who,    being    separated    from    his  co  heirs 
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and    not    subsequently    re-united    with  them,  dies 
leaving  no  male  issue.'' 
Evidence  of  Wq  have  Seen  before,  that  a  partition  has  also 

partition.  .  i  i       i  •  , 

very  nnportant  results  attached  to  it,  as  regards 
the  right  of  enjoyment  and  disposal  of  the  several 
shares  by  the  separated  owners.  Oftentimes, 
therefore,  a  court  of  justice  has  to  find  as  a  ques- 
tion of  fact,  whether  there  has  been  a  'egal  parti- 
tion. The  author  of  the  INIitakshara  in  ch.  II  sec. 
XII  deals  with  the  question  in  this  way: — 

I.  "  Having  thus  explained  partition  of  herit- 
age the  author  next  propounds  the  evidence  by 
which  it  may  be  proved  in  a  case  of  doubt.  "  i  ^^g 
When  partition  is  denied,  the  fact  of  it  may  be 
ascertained  by  the  evidence  of  kinsmen,  relatives, 
and  witnesses,  and  by  wTitten  proof,  or  by  separate 
possession  of  house  or  field."  In  the  next  three 
paragraphs  the  commentator  dilates  on  the  above 
text. 

But  this  is  a  question  of  evidence,  and  the 
legislature  has  not  vouchsafed  to  the  people  of 
India  their  personal  law  of  evidence.  The  ques 
tion  must  be  decided  in  accordance  with  the  rules 
of  the  Indian  Evidence  Act  I  of  1872,  though,  of 
course,  what  amounts  to  a  legal  partition  must  be 
determined  under  the  personal  law  of  the  people. 
What  am.  Now,  in  determining  what  amounts  to   a    legal 

ounts  to  partition,  the  provisions  of  Chap.  II  sec.  XII  of  the 

tion.  Mitakshara  throw  considerable  light.     Thus,    the 

separate  possession  of  a  house  or  held  indicates 
partition  by  metes  and  bounds,  and  if  nothing  short 
of  such  separate  possession  had  been  required  to 
be  established  in  order  to  prove  a  legal  partition, 
one  might  have  inferred  that  there  could  be  no 
partition  except  by  metes  and  bounds.  But  Yajna- 
valkya  mentions  also  written  proof,  (as  agreements 
to  hold  in  severalty),  and  evidence  of  kinsmen, 
and  the  commentator  quotes    in    support    Narada 
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13,  36-37  and  says  in  para.  3  :  "  The  practice  of 
agriculture  or  other  business  pursued  apart  from 
tlie  rest,  and  the  observance  of  the  five  great 
sacraments  and  other  religious  duties  performed 
separately  from  them,  are  pronounced  by  Narada 
to  be  tokens  of  a  partition."  The  text  of  Narada 
referred  to  above  has  been  thus  translated  :  "If 
a  question  arise  among  co-heirs  in  regard  to  the 
fact  of  paratition,  it  must  be  ascertained  by  the 
evidence  of  kinsmen,  by  the  record  of  the  distri- 
bution, or  by  separate  transaction  of  affairs.  The 
religious  duty  of  unseparated  brethren  is  single. 
When  partition  indeed  has  been  made,  religious 
duties  become  separate  for  each  of  tht-m."  In 
this  connection  should  be  read  the  observations 
made  in  the  \'yavahara  Mayukha  at  the  begin- 
ning of  the  chapter  on  Partition,  t'/j.,  ''  Even  where 
there  is  a  total  absence  of  all  property,  a  partition 
is  effected  by  the  mere  declaration,  '  1  am,  sepa- 
rate from  thee  ;  '  for,  partition  is  but  a  particular 
condition  of  the  mind;  and  this  declaration  is  an 
indication  of  the  saine/' 

Confining  ourselves,  therefore,  to  the  texts  and 
commen.taries,  we  see  that  a  partition,  when  dis- 
puted, may  be  proved  by  showing  separate  pos- 
session of  a  house  or  field,  or  by  agreement  as  to 
separate  enjoyment,  or  by  proving  that  there  w'as 
a  distribution  of  the  whole  property  among  the 
sharers,  or  by  establishing  a  separation  in  the 
status  of  the  family,  or  by  showing  the  intention 
to  separate.  Now  a  distribution  among  the 
sharers  may  be  by  the  assignment  of  separate 
shares  in  the  same  entire  property,  as  well  as  by 
assigning  distinct  portions  of  such  property. 

In  Appoovier  v.  Rauia  Siibba  Aiynii  (1866')    i  i     Appoovier's 
M.  I.  A.  75;  8  W.  R.,  P.  C,  i,  it  was  held  in  i865 
that  an  actual   partition  by  metes  and  bounds  was 
not    necessary    to    render    a  division  of  undivided 


case- 
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property  complete,  but  when  the  members  of  an 
undivided  family  agreed  among  thr-mselves,  with 
regard  to  a  particular  property,  that  it  should 
thenceforth  be  the  subject  of  ownership  in  certain 
defined  shares,  then  the  character  of  undivided  pro- 
perty and  joint  enjoyment  was  taken  away  from  the 
subject  matter  so  agreed  to  be  dealt  with.  Lord 
Westbury  in  delivering  the  judgment  of  the  Judi- 
cial Committee  said: — "According  to  the  true 
notion  of  an  undivided  family  in  Hindu  law.  no 
individual  member  of  that  familv,  etc."  In  the 
case  before  Lord  Westbury,  there  was  a  written 
document  whereby  an  actual  division  by  metes 
and  bounds  of  certain  villages  was  effected,  and 
as  to  others  it  provided  for  enjoyment  in  distinct 
shares,  but  deferred  the  division  by  metes  and 
bounds  to  a  future  date.  Lord  Westbury  after 
staling  the  above  facts  proceeded — "  Nothing 
can  express  more  definitely  a  conversion  of  the 
tenancy,  and  with  that  conversion  a  change  of  the 
status  of  the  family  quoad  this  property.  The 
produce  is  no  longer  to  be  brought  in  the  com- 
mon chest  as  representing  the  income  of  an 
undivided  property,  but  the  proceeds  are  to  be 
enjoyed  in  six  distinct  equal  shares  by  the  members 
of  the  family  who  are  thenceforth  to  become  en- 
titled to  those  defined  shares.  Thus — using  the 
language  of  the  English  law  merely  by  way  of 
illustration, — the  joint  tenancy  is  severed  and  con- 
verted into  a  tenancy  in  common." 

b°Justke  ^^''-  A-^^^^^  Markhy  in  Bikramajeet    Lall   v. 

Markby.  Mussaiiiiit  Plioolbas  Kooer  (1870)  14  W^  R.  340, 
held  ( see  p.  345 )  that  a  mere  signification  of 
intention  was  sufficient  to  constitute  a  separation 
without  an  actual  partition  by  metes  and  bounds. 
An  application  for  review  having  been  made  (see 
18  W.  R.  48)  the  learned  Judge  construed  Lord 
W^estbury's  judgment  in  Appoovier's  case  as  indi- 
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eating  that  even  before  partition,  the  shares  of 
the  parceners  were  defined.  He  says  : — "  It 
is  clear  to  me  that  what  Lord  West  bury  had  under 
consideration  was  not  so  much  the  separate 
ownership  of  a  share  in  the  corpus,  as  separate 
enjoyment  of  the  profits  of  it,"  And  again  "  If  I 
might  venture  to  put  my  own  construction  on 
Appoovier's  case,  I  should  say  that  the  main 
features  of  the  change  which  takes  place  in  a 
Mitakshara  family  upon  partition  of  ownership 
without  partition  by  metes  and  bounds  were 
these  : — that  both  before  and  after  such  a  parti- 
tion, each  member  of  the  family  is  the  owner  of  a 
share  to  be  ascertained  at  any  given  moment  by 
the  same  rules  as  those  which  govern  partition  ; 
that  both  before  and  after  a  partition  of  owner- 
ship without  a  partition  by  metes  and  bounds,  the 
rights  of  possession  of  the  members  of  the  family 
over  the  corpus  are  the  same  ;  that  after  such  a 
partition  the  right  of  enjoyment  is  modified  in  this 
that  each  member  can,  after  such  a  partition, 
claim  to  have  a  separate  share  in  the  profits  set 
apart  to  his  own  use;  and  can  claim  notliing  out 
of  the  other  profits."  It  would  seem  that  the 
construction  put  by  Justice  Markby  would  have 
the  effect  of  making  out  that  partition  is  of  pre- 
existing property,  and  not  that  partition  is  the 
origin  of  property,  as  acquisition  or  seizure  is, 
and  further,  that  separate  enjoyment  is  of  the 
essence  of  a  partition. 

What    really    amounts    to    partition  under  the    Share  not 

- ,..     ,     ,  .     ■>  ,  '  .       .  D    t      known  be- 

Mitakshara  is  a  question  oi  some  nicety,  out  fore  parti- 
nothing  is  more  clear  than  this,  that  before  parti-  tion. 
tion  the  extent  of  the  shares  of  the  several  mem- 
bers is  in  the  eye  of  the  law  not  known.  I  have 
advisedly  used  the  expression  "  in  the  eye  of  the 
law."  For,  what  determines  the  extent  of  these 
shares  is  the  constitution  of  the  family,  and  when 

40 
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that  is  known,  the  extent  of  the  shares  of  the  In- 
dividual members  is  also  known.  And,  as  a  matter 
of  fact,  every  one  of  the  members  of  a  family  has 
the  ready  means  of  knowing  what  fraction  of  the 
whole  he  would  be  entitled  to  at  partition,  if  then 
effected.  But  until  a  formal  partition  determines 
this  fraction,  it  is  not  known  for  any  purpose.  Thus, 
even  in  Madras  and  Bombay  where  private  aliena- 
tions of  the  shares  of  individual  members  before 
partition  are  good  and  operative,  the  share  pur- 
chased can  only  be  determined  at  a  partition.  In 
fact,  what  the  purchaser  purchases  is  the  interest 
of  the  vendor  as  it  would  be  ascertained  at  a 
partition. 
Cases.  Let  us    now    consider    some    of    the    decided 

cases    to    see    how    they    help    us  in  determining 
what  amounts  to  a  legal  partition. 

The  earliest  case  that  may  be  referred  to 
is  a  Dayabhaga  case — that  of  Pi^awn  Kissen 
Mitter  V.  Sreemutty  Ram  Siuideree  Dossee, 
Fulton's  Reports  p.  no,  decided  in  October  1842 
by  Chief  Justice  Peel  and  Justices  Grant  and 
Seton.  In  that  case  the  father  of  the  plaintiff 
Prawn  Kisstn  Mitter  having  died  leaving  the 
plaintiff  and  another  son  and  a  widow,  a  bill  for 
-partition  was  filed,  and  it  was  decreed  that  the 
widow  and  her  sons  were  each  entitled  to  a  third 
part  of  the  ancestral  property.  But  the  partition 
was  in  fact  never  made,  and  the  family  notwith- 
standing the  decree  continued  to  live  joint.  While 
so  living,  Prawn  Kissen's  brother  died,  leaving  a 
son  who  succeeded  to  his  third  share,  and  upon 
the  death  of  this  son,  the  defendant  Ram 
Sunderee  as  his  childless  widow  succeeded  to  her 
husband's  third  share.  Upon  the  death  then  of 
Prawn  Kissen's  mother,  Prawn  Kissen  instituted 
the  present  suit  against  Ram  Sunderee  for  pos- 
'Session  of  the  entire   third    share    of    his    mother. 


CHAP.    II.]  MITAKSHAKA.  315 

The  learned  Judges  said  :  "No  partition  having, 
in  fact  ,  been  made,  the  decree  directing  a  parti- 
tion had  not  altered  the  nature  of  the  property 
and  it  must  be  looked  upon  as  undivided  in  its 
nature.  We  are  inclined  to  think  that  the  heir- 
ship must  stand  as  at  the  time  of  the  grand- 
father's death  and  that  the  son  and  grandson's 
widow  in  this  case  are  equally  entitled."  It 
might  at  first  sight  seem  that  the  effect  of  the 
judgment  was  to  lay  down  that  an  unexecuted 
decree  for  partition  would  not  be  sufficient  to 
effect  a  legal  division.  But  this  case  lays  down 
no  such  law.  In  the  first  place,  it  was  a  Bengal 
case  in  which  the  word  "partition"  has  a  very 
different  signification  from  what  it  has  in  the 
Mitakshara.  In  the  second  place,  the  family 
continued  joint,  notwithstanding  the  decree  for 
partition,  and  for  aught  tiiat  is  known  to  the 
contrary,  they  might  have  given  up  the  idea  of 
separation  after  the  passing  of  the  decree.  In 
the  third  place,  their  living  joint  after  the  decree 
might  be  looked  upon  as  effecting  a  re-union,  in 
which  case  the  same  results  would  follow.  And 
in  the  last  place,  would  the  decree  in  Prawn' 
Kissen's  suit  for  his  mother's  third  part  have 
been  different,  if  his  mother  during  her  lifetime 
had  partitioned  off  her  third  share  ?  No. 
The  share  allotted  to  the  mother  was  for  her 
maintenance  only,  and  was  taken,  from  out  of 
the  son's  portion  to  which  it  reverted  equally 
upon  her  death.  See  Sorolah  Dossee  v. 
Bhoohun  Mohiui  Neoghy  (1888)  I.  L.  R.  15 
Cal.  292. 

In  Bitlakcc  Lall  v.  Miissamut  Iiidurputtee 
Koii^ar,  3  W.  R.  41,  the  High  Court  of  Calcutta 
held  that  any  act  or  declaration  showing  unequi- 
vocally an  intention  on  the  part  of  any  share- 
holder   to    hold    his  own  share  separately,  and  to 
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renounce  all  rights  upon  the  shares  of  the    others 
constituted  a  complete  partition. 

In  Badavwo  Koer  v.  Wascer  Singh  5  W.  R. 
78,  it  was  held  that  a  definitive  separation  in 
estate,  indicated  by  separate  enjoyment  and  dis- 
tinct liabilities  constituted  a  legal  separation. 

In  Josoda  Koomvar  v.  Gour'ie  ByjonaiJi  Sahae 
Singh  (1866)  6  W.  R.  139,  it  was  held  that  parti- 
tion could  be  effected  otherwise  than  by  actual 
division  into  parcels. 

In  Sheo  Dyal  Tewaree  v.  Judoonath  Tewaree 
9  W.  R.  61,  decided  by  Justices  Loch  and  D.  N. 
Mitter  in  1868,  it  was  laid  down  in  very  general 
terms  "that  under  the  Hindu  law  two  things  at 
least  were  necessary  to  constitute  partition  :  the 
shares  must  be  defined  and  there  must  be  distinct 
and  independent  enjoyment  of  these  shares." 
But  these  general  words  must  be  understood 
with  reference  to  the  particular  facts  of  the  case 
which  the  learned  Judges  had  to  decide.  This 
case  was  considered  by  Justice  Wilson  in  Tej 
Protap  Singh  v.  Champa  Kalee  Koer  (1885)  I.  L. 
R.  12  Cal.  96,  where  that  learned  Judge  observed: 
"The  judgment  was  delivered  by  Dwarkanath 
Mitter,  J.,  and  we  see  no  inconsistency  between 
that  case  and  the  view  we  take  in  the  present 
case.  The  subject  dealt  with  in  that  judgment 
was  the  interest  which  a  motiier  or  grandmother 
takes  under  a  partition  between  her  sons  or 
grandsons.  In  such  a  case  the  mother  or  grand- 
mother has  no  vested  title  so  long  as  her  sons 
or  grandsons  are  joint.  She  acquires  her  title 
only  by  virtue  of  partition.  And,  as  we  under- 
stand that  judgment,  it  decides  no  more  than 
this  that  in  order  to  complete  the  title  of  the 
mother  or  grandmother  which  she  acquires  by 
partition,  the  partition  must  be  completed,  that 
there  must  be  not  only  a  decree   for   partition,    or 


CHAP.  II. J  MITAKSHARA.  J17 

an  agreement  for  partition,  but  a  decree  or  an 
agreement  carried  into  effect."  And  again,  "Now, 
these  authorities  seem  to  us  to  establish  this,  that 
an  agreement  for  separation  and  partition,  or  a 
decree  for  separation  and  partition,  if  according  to 
its  terms  il  purports  to  be  an  agreement  or  a 
decree  for  present  separation,  and  present  division 
in  interest  and  right,  operates  to  make  the  parties 
from  that  time  separate,  although  the  actual  par- 
tition by  metes  and  bounds  and  separate  posses- 
sion and  enjoyment  be  postponed  until  the  agree- 
ment or  the  decree  is  fully  carried  into  effect." 

In  Debee  Pershad  v.  Phool  Kocree  alias  Gheena 
Koeree{i'^bg)  12  W.R.  510,  it  was  held  that  though 
actual  partition  by  metes  and  bounds  was  not 
necessary  to  constitute  a  separation  between  the 
members  of  a  joint  Hindu  family,  yet  there  must  be 
some  unequivocal  act  or  declaration,  on  the  part 
of  the  family,  of  their  intention  to  separate,  and 
that  a  suit  by  one  member  for  a  declaration  of  his 
right  was  not  a  sufficient  indication  of  such  inten- 
tion. This  case  was  considered  by  their  Lordships 
of  the  Privy  Council  in  /oy  Naraln  Giri  v.  Girish 
Chiuider  Myti  (1878)  I.  L.  R.  4  Cal  434  or  L.  R. 
5  I.  A.   228,  which  has  been  hereafter  considered. 

In  Raja  Sitraneni  Venkata  Gopala  Nara 
S'lmJia  V.  Raja  Sitraneni  Lakshmi  Venkania  Roy 
(1869)  3  B.  L.  R.,  P.  C.  41,  their  Lordships  held 
that  according  to  the  Mitakshara,  an  agreement 
for  a  partition,  although  not  carried  out  by  actual 
partition  of  the  property,  was  sufficient  to  cons- 
titute a  division  of  the  family,  so  as  to  entitle  the 
widow  of  a  deceased  brother  to  succeed  to  his 
share  of  the  ancestral  property  in  preference  to 
the  surviving  brothers.  The  Judicial  Committee 
observed  :  "  Their  Lordships  are  further  of 
opinion,  that  thev  must  presume,  that  although 
there  was  no  division  of  the  zemindari    or    of    the 
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lands,  by  metes  and  boundaries,  yet  that  the 
arrangement  proceeded  upon  the  footing  of  the 
deed,  that  the  rents  were  divided  according  to  the 
stipulations  of  the  deed,  and  that  if  the  contrary 
took  place,  it  lay  upon  the  plaintiff  to  shew  that 
such  was  the  case."  See  also  Chakauri  Singh 
V.  Suraj  Kinvar  2  A,  L.  J.  91. 

In  re  Phuljhari  Koer  (1872)  8  B.  L.  R. 
385,  Loch  and  Ainslie,  JJ.,  held  that  where  by  a 
deed  of  Sharakatnama^  the  members  of  a  Hindu- 
family  declared  that  each  of  the  members  was 
entitled  to  a  definite  fractional  share  of  the  whole 
estate,  such  deed  was  not  suflficient  to  constitute 
a  valid  partition.  Justice  Ainslie,  in  delivering 
the  judgment  of  the  Court,  said  : — 'I  altogether 
fail  to  see  that  the  decisions,  either  of  the  Privy 
Council  or  of  this  Court,  warrant  us  in  saying 
that  a  mere  definition  of  an  interest  in  a  joint 
estate,  in  terms  of  a  fraction  of  the  whole  without 
any  indication  of  an  intention  to  divide  interest 
and  liabilities,  is  sufBcient  to  constitute  a  legal 
dissolution  of  a  joint  family." 

In  Doorga  Per  sad  v.  Mussamut  Kundun 
Koowar  {i^jn^)  13  B.  L.  R.  235;  L.  R.  i,  I.  A. 
55;  21  W.  R.  214,  the  Privy  Council  held  on  the 
authority  of  Appoovier's  case  that  an  Ekrarnama 
which  did  not  recite  a  previous  status  of  indivi- 
sion,  and  did  not  in  terms  declare  that  the  parties 
thereto  should  thenceforth  be  an  undivided  family 
nevertheless  meant  that  the  parties  would  thence- 
forth hold  and  enjoy  the  property  in  severalty. 
They  further  held  that  in  cases  of  division  of  joint 
property,  not  carried  out  by  a  partition  by  metes 
and  bounds,  the  question  whether  the  status  of  the 
family  had  been  thereby  altered  was  a  question  of 
intention  of  the  parties  to  be  inferred  from  the 
instruments  which  they  had  executed  and  the  acts 
which  they  had  done  to  effect  such  division. 


CHAP.    II.]  MITAKSHARA.  319 

In  Joy  Narain  Girt  v.  Girish  Cluindcr  Myti 
(1878)  I.  L.  R.  4Cal.  434;  L.  R.  5  I.  A.  228, 
the  facts  were  shortly  these  : — 

Joynarain  and  Shib  Prosad  were  two  cousins 
descended  from  the  same  grandfather.  Shib 
Prosad  having  been  expelled  from  the  family, 
brought  a  suit  against  Joynarain  and  obtained  a 
decree,  in  the  Zilla  Court  as  well  as  in  the  High 
Court,  for  possession  of  a  moiety  of  the  properties 
in  the  possession  of  Joynarain,  with  mesne  profits. 
An  appeal  was  preferred  by  Joynarain  to  the  Privy 
Council,  but,  pending  the  appeal,  Shib  Prosad 
died  and  Joynarain  applied  to  bring  t'le  name 
of  his  widow  on  the  record  ;  but  the  Courts  in 
India  gave  effect  to  a  will  which  had  been 
executed  by  Shib  Prosad  and  substituted  the 
respondent  Giris  Chunder  Mytee  in  place  of  Shib 
Prosad.  The  Privy  Council  having  affirmed  the 
decree  of  the  Courts  in  India,  Girish  Chunder 
applied  to  execute  the  decree  in  favour  of  Shib 
Prosad.  Joynarain  thereupon  instituted  the  pre- 
sent suit  for  setting  aside  the  will  of  Shib  Prosad 
on  the  allegation,  that  he  and  Shib  Prosad  were 
joint  owners  under  the  Mitakshara,  and  that 
though  Shib  Prosad  had  obtained  a  decree,  no 
execution  of  the  decree  having  been  effected 
during  his  lifetime,  Shib  Prosad  died  in  state  of 
jointness,  so  that  he  had  no  authority  to  will 
away  his  undivided  share,  while  by  the  principles 
of  survivorship  Joynarain  was  entitled  to  the 
whole  undivided  estate. 

Their  Lordships  held  that  a  separation  had 
taken  place  during  the  lifetime  of  Shib  Prosad 
and  that  the  will  was,  therefore,  valid  and  opera- 
tive. They  said  : — "Their  Lordships  regard  the 
conduct  of  Shib  Prosad  Giri,  when  he  left  the 
house  in  which  both  he  and  Joynarain  Giri  lived, 
and    withdrew     himself    from    the     commensality 
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with  his  cousin,  as  indicating  a  fixed  determination 
henceforward  to  Hve  separately  from  his  cousin, 
and  they  treat  the  fact  of  liis  borrowing  money 
for  his  separate  maintenance^  as  well  as  his  making 
a  will,  as  indicating,  at  all  events,  that  he  himself 
considered  that  a  separation  had  taken  place. 
His  plaint  indicates  that  he  accepts  what  he 
terms  the  expulsion  of  his  cousin  from  the  joint 
family,  and  claims  the  share  to  which  he  would 
be  entitled  after  that  expulsion,  and  after  a  separa- 
tion. But  further,  it  appears  to  their  Lordships 
that  the  decree  which  has  been  read  is  in  effect 
to  give  to  Shib  Prosad  Giri  a  separate  share  of 
the  property  of  the  grandfather.  It  gives  him,  in 
terms,  possession  of  the  eight  annas  which  he 
claimed  of  the  real  estate  ;  it  gives  him  mesne 
profits  from  the  day  of  the  separation,  i.  e.,  from 
the  time  when  he  left  the  house  in  which  he  had 
beew  living  with  his  cousin,  and  it  gives  him  also 
a  half  of  the  personal  property.  That  being  so, 
their  Lordships  are  of  opinion  that  although  the 
suit  is  not  actually  in  terms  of  partition,  yet  that 
the  decree  does  effect  a  partition,  at  all  events,  of 
rights  which  is  effectual  to  destroy  the  joint  estate 
under  the  doctrine  laid  down  in  the  case  which 
has  been  quoted  of  Appoovier  v.  Rama  Subba 
Aiyany 

In  Avibika  Dat  v.  SitkJimani  Knar  (1877) 
I.  L.  R.  I  All,  437,  it  appears  that  there  was  a 
quarrel  between  the  two  sharers,  Maneshar  Ram 
and  Dhaneshar  Ram,  in  1854,  and  that  they  then 
defined  their  shares  in  the  property  which  they 
held  and  which  at  their  deaths  came  to  be  re- 
corded in  the  same  way  in  their  sons'  names. 
The  Allahabad  Court  ruled  that  there  had  been 
no  separation  under  the  above  circumstances. 
Justice  Turner  said  : — "  If  we  find  through  a  long 
course  of  years  nothing  to  show  that    the   define- 
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ment  of  shares  which  took  place  in  1854  has  been 
acted  on,  and  that  the  parties  continued  to  enjoy 
the  property  on  the  same  footing  as  before,  it  is 
but  reasonable  to  suppose  that,  although  they 
may  have  taken  some  steps  towards  separation, 
from  some  cause  or  other,  it  may  be  a  reconcilia- 
tion, the  intention  to  separate  was  abandoned." 
This  case  was  commented  on  by  Justice  Wilson 
in  I.  L.  R.  12  Cal.  p.  96. 

\\\  Raghicbajinnd  Doss  w  Sadhu  Churn  Doss 
(1878)  I.  L.  R.  4  Cal.  425,  Justice  Markby  said  : 
"  No  right  vests  in  any  member  of  the  family 
to  a  specific  share  until  some  act  has  been  done 
which  has  the  effect  of  turning  the  joint  owner- 
ship into  several  ownership.  This  may  be  done 
by  a  mere  signification  of  intention,  and  when  a 
signification  of  intention  has  once  taken  place 
which  has  this  effect,  the  share  of  each  member 
becomes  at  the  same  moment  both  several  and 
defined." 

\x\  Hoolash  Kooer  M .  Kassee  Proshad  (1881) 
I.  L.  R.  7  Cal.  369,  Mitter  and  Maclean,  JJ.,  held 
that  the  registration  of  the  names  of  the  four 
brothers,  who  constituted  the  joint  family,  with 
the  specification  of  their  respective  shares  under 
the  Land  Registration  Act  VII  (B.  C.)  of  1876, 
not  accompanied  by  an  intention  to  deal  with  a 
particular  share  separately,  would  not  constitute 
a  separation  of  the  joint  family. 

In  Sakharam  Mahadev  Dange  v.  Hari 
Krishna  Dniigc  (1881)  I.  L.  R.  6  Bom.  113, 
Chief  Justice  Westropp  held  that  a  decree  for 
partition  does  not  effect  a  severance  as  among 
the  parties  to  the  suit  so  long  as  it  remains  under 
appeal,  and  that,  if,  pending  the  appeal,  one  of 
the  parties  to  the  suit,  who  has  been  declared 
entitled  to  a  specific  portion,  dies,  there  is  nothing 
to    prevent    the    other    coparceners     from    being 

41 
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entitled  to  sucli  portion  by  the  principles  of 
survivorship.  The  general  principle  here  enun- 
ciated is  not  opposed  to  the  principle  laid  down 
in  Joy  Narain  Girt  v.  Girish  Chiinder  Myt'i 
already  considered.  There  also,  Shib  Persad 
died  while  yet  the  decree  for  partition  was  under 
appeal  to  the  Privy  Council.  But  Joynarain, 
instead  of  applying  for  abatement  of  the  suit  by 
reason  of  Shib  Persad's  death,  sought  to  bring 
upon  the  records  his  widow's  name  as  if  the 
property  had  been  divided. 

In  Bahaji  Parshram  v.  Kashibai  (1879)  I.  L. 
R.  4  Bom,  157,  the  Bombay  Court  held  that 
where  there  was  no  indication  of  an  intention  to 
presently  appropriate  and  enjoy  in  a  manner  in- 
consistent with  the  ordinary  state  of  enjoyment  of 
an  undivided  family,  an  agreement  to  merely 
divide  was  not  of  itself  sufficient  to  effect  a 
partition.  The  Judges  said — "  we  feel  nothing 
to  support  the  conclusion  that  the  decree  operated 
to  change  the  character  of  the  property.  The 
direction  '  that  the  estate  be  divided'  was,  at  best, 
but  an  inchoate  partition  which  remained  to 
become  legal  by  an  appropriation  in  execution 
of  the  respective  shares."  It  should  be  noted 
that  the  Privy  Council  cases  of  Durga  Persad  and 
Joynarain  Giri  were  not  cited  in  argument  or  re- 
ferred to  in  the  judgment. 

In  Chidaynbaram  Chettinr  v.  Gauri  N acinar 
(1879)  ^  L.  R.  2  Mad.  83,  the  younger  of  two 
brothers  sued  his  brother  and  some  other  defend- 
ants for  recovery  of  a  moiety  of  the  family-pro- 
perty after  setting  aside  certain  encumbrances 
created  by  the  elder  brother  in  favour  of  the  other 
defendants.  The  Court,  after  holding  that  the 
property  was  partible  and  the  younger  brother 
was  entitled  to  a  moiety,  was  enquiring  into  the 
validity  of  the  encumbrances,    when    the  younger 
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brother  died  vvitlicut  sons.  The  question,  there- 
upon, arose  as  to  whether  the  younger  brother 
died  in  a  state  of  separation  so  that  liis  widow 
miglit  inherit  iiis  share.  The  Privy  Council  htld 
that  the  younger  brother  died  in  a  state  of 
separation.  They  said  :  "  Their  Lordships  are  of 
opinion  that  the  judgment  must  be  taken  to  be 
equivalent  to  a  declaratory  decree  determining 
that  there  was  to  be  a  partition  of  the  estate  into 
moieties  and  making  the  brothers  separate  in 
estate  from  that  date  if  they  had  not  previously 
become  so.". 

In  Ram  Lai  v.  Dehi  Dat  {\Z^Z)  I.  L.  R.  10 
All.  490,  it  was  held  that  from  evidence  of  define- 
ment  of  shares  followed  by  entries  of  separate 
interests  in  the  revenue  records,  if  there  be  no- 
thing to  explain  away  this  circumstance,  separa- 
tion as  to  estate  might  be  inferred. 

In  Ananta  Balacharya  v.  Damodhar  Makund 
(1888)  I.  L.  R.  13  Bom.  25,  it  was  held  that  an 
agreement  to  divide  was  suflficient  to  constitute 
partition. 

In  Madho  ParsJiad  v.  Mehrbaii  Singh  (1890) 
I.  L.  R.  18  Cal.  157,  their  Lordships  of  the  Privy 
Council  said  :  "  Any  one  of  several  members  of 
a  joint  family  is  entitled  to  require  partition  of 
ancestral  property,  and  his  demand  to  that  effect, 
if  it  be  not  complied  with,  can  be  enforced  by 
legal  process... Actual  partition  is  not  in  all  cases 
essential.  An  agreement  by  the  members  of  an 
undivided  family  to  hold  the  joint  property  indivi- 
dually m  definite  shares,  or  the  attachment  of  a 
member's  undivided  share  in  execution  of  a  decree 
at  the  instance  of  his  creditor,  will  be  regarded 
as  sufficient "  to  constitute  a  separation  in  the 
family  and  a  partition  of  the  property. 

In  BiidJia  Mai  v.  Bliag7vaii  Das  (1890)  I.L  R. 
18  Cal.  302,  the  Judicial  Committee  of   the    Privy 
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Council  held  that  where  a  distribution  of  ances- 
tral estate  among  the  members  of  a  family  had 
taken  place  in  former  years  and  been  followed 
by  continuous  possession  without  their  having 
any  intention  to  re-adjust  or  to  hold  on  behalf  of 
the  family,  the  partition  was  complete. 

In  Bajii  Per  shad  Singh  v.  Lakhpati  Koer 
(1902)  I.  L.  R.  30  Cal.  231  ;  L.  R.  30  I.  A.  i  ; 
7  C.  W.  N.  162  it  was  found  that  the  result  of 
former  litigation  had  been  to  ascertain  the  shares 
of  individuals  of  a  Hindu  family  and  that  al- 
though there  had  be;  n,  from  the  nature  of  the 
property,  no  partition  by  metes  and  bounds,  there 
was  undoubtedly  a  numerical  division  by  which 
the  share  of  each  member  was  fixed  and  that 
petitions  by  the  various  members  under  the  Land 
Registration  Act  of  1876  clearly  indicated  indivi- 
dual, and  not  joint,  ownership  under  the  final 
decree  in  the  litigation.  On  the  above  finding 
the  Judicial  Committee  held  looking  to  the  con- 
duct of  the  parties  in  order  to  arrive  at  their 
intention  as  to  separation  and  at  the  whole  circum- 
stances of  the  case  that  notwithstanding  the  im- 
perfect form  of  the  decree,  a  separation  of  the 
joint  family  was  established. 

In  Balkishen  Das  v.  Ram  Narain  Sahn  (1903) 
I.  L.  R.  30  Cal.  738:  L.  R.  30I.  A.  139;; 
C.  W.  N.  578  the  Judicial  Committee  held  that 
an  Ekrarnama  effecting  a  separation  was  suf^cient 
to  cause  a  partition.  See  also  Miissavnit  Parbati 
v.  Naunihal  Singh  (1909)  1.  L.  R.  31  All.  412; 
10  C.  L.  I.  121  ;  13  C.  W.  N.  983. 
Summary.  From    all    the    above    decisions,  the  following 

inferences  seem  legitimately  to  arise  : — 

(i)  In  those  cases  where  a  coparcener  can 
at  any  moment  demand  a  partition,  a  coparcener 
has  merely  to  signify  to  the  other  coparceners  his 
present  intention  to  separate,  and    from  the    time 
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when  such  intention  is  made  known  to  the  other 
sharers,  the  coparcener  may  be  considered  se- 
parate from  the  others  both  in  family  and  property. 
A  long  time  may  elapse  before  any  separation 
into  distinct  portions  may  be  actually  effected,  or 
even  before  tiie  extent  of  such  coparcener's  share 
in  the  corpus  may  be  determined,  but  the  joint 
interest  of  the  separating  coparcener  ceases  and 
his  individual  interest  begins  from  when  he  makes 
the  demand.  We  have  seen  that  the  extent  of 
the  shares  depends  upon  the  state  of  the 
family,  and  that  though  by  births  and  deaths  in 
the  family  the  shares  decrease  and  increase,  and 
theoretically,  therefore,  no  member  of  a  joint  family 
before  partition  has  any  definite  share,  practically 
every  member  of  the  family  at  any  given  moment 
of  time  has  the  ready  means  of  knowing  what  frac- 
tion of  the  whole  his  share  represents. 

(2)  In    cases    of   written  agreements  effecting    Agreements 
separation,    either    by    metes    and    bounds  or  by    separation, 
defining  shares  in  the  corpus,  the  separations  take 

effect  from  the  dates  of  such  agreements,  provided 
such  agreements  disclose  a  present  intention  to 
follow  up  the  definement  by  separate  possession 
of  such  shares. 

(3)  Decrees  for  partition,  executed  or  un- 
executed, effect  separation  among  the  coparceners 
in  respect  of  the  property  divided  or  sought  to  be 
divided,  i  c.,  the  status  of  the  coparceners  would 
be  one  of  separation  in  respect  of  the  property. 

(4)  Declaratory  decrees  which  merely  define 
the  shares  of  the  parceners  also  effect  a  legal 
partition.  But  the  effect  of  such  decrees  may  be 
counteracted  by  subsequent  joint  possession  for  a 
long  time. 

(5)  Evidence  of  separate  enjoyment  is  con- 
clusive on  the  question  of  separation,  and  in  cases 
where  the  person,  whose  separation  or  jointness  is 
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in  issue,  is  not  a  coparcener  who  can  demand  a 
partition,  such  separate  enjoyment  is  the  only 
test.  But  even,  without  such  evidence,  separate 
enjoyment  is  to  be  presumed  among  coparceners 
as  following  an  agreement  or  a  decree  to  divide. 
In  every  case  an  intention  to  follow  up  the  agree- 
ment or  the  decree  at  no  distant  future  is  to  be 
presumed,  and  it  will  be  for  the  party  asserting 
jointness  to  shew  that  such  intention  was  given 
up  or  abandoned. 
Partial  par-  Partition    under    the    Mitakshara   may    be  by 

members.  some  members  only — the  others  remaining  joint. 
The  Mitakshara  is  altogether  silent  on  this  point. 
Mayne  quotes  Ch.  I  sec.  II  para.  2,  as  authority 
for  holding  that  there  may  be  partial'-'  separation 
as  regards  the  members. 

It  is  true  that  at  a  general  partition  not  only  is 
the  family-property  divided  but  also  the  liabilities, 
and  that  among  the  liabilities  are  included  the 
debts  of  family  and  the  charges  for  the  main- 
tenance of  some  of  the  members  of  the  family,  and 
that  in  order  that  the  separate  rights  and  liabilities 
of  the  separating  member  may  be  correctly  deter- 
mined, the  rights  and  liabilities  of  the  others  inter 
se  should  also  be  examined.  But  a  mere  ascer- 
tainment of  the  separate  rights  and  liabilities  of 
the  members  cannot,  in  opposition  to  the  express 
wishes  of  the  members,  operate  as  a  division. 
This  point,  moreover,  seems  to  have  been  settled 
by  the  authority  of  judicial  decisions. 

In  Mussumat  Cheetha  v.  Miheen  Lall  (1867)  '  ^ 
M.  I.  A.  369,  their  Lordships  of  the  Privy  Council 
said  :  "  The  family  originally  consisted  of  three 
brothers,  Shama  Dass,  Damodar  Dasand  Koonj 
Kishore  Dass,    It    is  admitted  on    all    hands    that 

*  The  text  is  "  when  a  father  wishes  to  make  a  partition  he  may  at 
his  pleasure  separate  his  children  from  himself,  whether  one,  two,  or 
more  sons." 
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Shama  Dass  separated  himself  from  his  brothers 
and  took  his  share  of  tlie  ancestral  estate  as 
separate  property.  It  is,  however,  clear  upon  the 
evidence  (and  if  the  fact  be  not  admitted, it  is  hardly 
disputed  on  the  part  of  the  appellant)  that  the  two 
other  brothers  continued  joint  after  the  separation 
of  Shama  Dass,  and  further,  that  for  many  pur- 
poses Damodar  Dass  and  the  respondent  (being 
his  nephew,  the  son  of  Koonj  Kishore  Dass)  were 
members  of  a  joint  family  at  the  time  of  Damodar 
Dass's  death." 

In  Siidarsanam  Maistri  v.  Nai'asimhulii 
Maistri  (1901)  I.  L.  R.  25  Mad.  149  the  court 
observed  "  But  if  one  or  more  members  become 
divided  by  partition  it  is  not  equally  clear  that  the 
status  of  the  remaining  members  as  an  undivided 
family  in  its  normal  condition  continues  unaffected. 
By  some  of  the  Hindu  lawyers  a  separation  such 
as  to  give  one  or  more  members  their  several 
shares  is  regarded  as  necessarily  involving  a 
general  partition.  Those  who  have  not  separated 
are  on  this  theory  looked  on  as  re-united  {West 
and  Btihler  3rd  Edition  Hindu  Law  p.  685).  This 
view  was  adopted  in  some  of  the  earlier  decisions 
of  the  Calcutta  High  Court,  (/adub  Chandra  Ghose 
v.  Benode  Behary  Ghose,)  Hyde  214.  Petambur 
Dutt  v.  Hiirish  Chunder  Butt  (i8^o)  1$  \V.  R, 
200  ;  Sham  Narain  v.  Court  of  'wards  (1870)  20 
W.R.  197  ;  Kesabravi  Mohapattar  v.  Nandkishor 
Mahapattar  3  B.L.R.,  A.C.J.  7  ;  but  is  dissented 
from  by  the  same  High  Court  in  Upendra  Narain 
Myti  V.  Gopee  Nath  Bera  (1883)  I.L.R.  9  Cal. 
817.  So  far  as  this  Presidency  is  concerned  though 
there  is  no  reported  decision  bearing  directly  on 
the  point  (Peddayyav.  Ramalingam  (188S)  I.  L. 
R.  1 1  Mad.  406  dictum  at  p.  408)  the  principle 
generally  recognised  and  acted  upon  is  that  though 
there    can    be    no    compulsory     partial     partition 
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either   in    respect   of  the  joint  property  belonging 

to  the  family  or    in  respect  of    the    persons    con-. 

Allowable        stitutine  the  undivided  family,  yet  by  mutual  as;ree- 

by  aEree-  •  .   .     •'  ... 

ment.  ment  of  parties  the  partition  can  be   partial   either 

in  respect  of  the  property  or  of  the  persons  con- 
stituting  the  family.  And  according  to  usage  and 
custom  the  remaining  members  of  an  undiyided 
family  from  which  one  or  more  alone  haye  become 
divided,  continue  as  an  undivided  farrily  in  its 
normal  state  and  not  as  members  who  after  parti- 
tion have  become  re-united," 

In  Deendyal  La  I  v.  Jug  deep  Narain  Singh 
(1877)  I.  L.  R,  3  Cal.  198  to  which  we  referred  at 
length  in  the  earlierChapters,  their  Lordsiiips  of  the 
Privy  Council,  after  observing  that  in  a  partnership 
concern  though  one  partner  could  not  by  private 
alienation  of  his  interest  introduce  a  stranger  into 
the  firm,  a  creditor  of  one  of  the  partners  could  do 
the  same  thing  by  execution  sale,  proceed  in  this 
way:  "It  seems  to  their  Lordships  that  the  same 
principle  may  and  ought  to  be  applied  to  shares 
in  a  joint  and  undivided  Hindu  estate;  and  that 
it  may  be  so  applied  without  unduly  interfering 
with  the  peculiar  status  and  rights  of  the  co- 
parceners in  such  an  estate,  if  the  right  of  the 
purchaser  at  the  execution  sale  be  limited  to  that 
of  compelling  the  partition  which  his  debtor  might 
have  compelled,  had  he  been  so  minded  before 
the    alienation  of  his  share  took  place.  " 

In  RadJia  Churn  Dass  v.  Kripa  Sindhii  Dass 
(1879)  I.  L.  R.  5  Cal.  474,  a  contention  was 
raised  as  to  whether  when  a  separation,  as  regards 
some  members,  was  admitted,  the  separation  of 
the  others  inter  se  was  not  also  to  be  presumed. 
But  the  decision  expressed  a  doubt  on  the  question 
as  to  whether  a  separation  as  regards  some 
members  only  was  allowable  except  under  an 
agreement. 
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In  Upe?idra  Nnrain  Mytiv.  Gopee  Nath  Bera 
(1883)  I.  L.  R.  9  Cal.  8i7,lhe  Judi^es  held  that 
the  separation  of  one  member  of  a  Hindu  family 
does  not  in  itself  affect  the  position  of  the  other 
members  inter  se. 

We  have  been  here  considering  whether,  under 
the  Mitakshara,  a  separation  of  some  members  is 
not  practicable,  and  not  whether  generally,  or 
under  the  general  law,  there  is  any  objection  to 
such  separation. 

We  find  as  an  ordinary  event  that  at  a 
general  partition  of  family-property,  some  of  the 
members  live  joint  in  estate  among  themselves, 
though  separate  from  the  others,  and  there  is 
nothing  in  the  lanr  to  prevent  such  partial  separa- 
tion. Professor  Jolly  on  p.  135  say  : — "  Partial 
partition  as  regards  the  owners  must  have  become 
common  as  soon  as  each  coparcener  obtained 
the  right  to  demand  a  partition."* 

In  this  connection,  I  ought  to  state  that  a 
question  frequently  arises  as  to  whether  when  the 
separation  of  some  of  the  members  has  been 
proved,  the  Court  ought  not  to  infer  that  the 
others  also  separated  inter  se.  The  authorities 
on  this  point  seem  to  be  contiicting  :  see  Radha 
Churn  Dass  v.  Kripa  Sindhii  Dass  (1879)  ^-  L. 
R.  5  Cal.  474 ;  and  Upendra  Narain  Myti  v. 
Gopee  Nath  Bern  (1883)  I.  L.  R.  9.  Cal.  817. 

It    seems    that    the    presumption    that  a  joint    Onus  of 
family    continues    to    be  joint  is  to  be  acted  upon    P'"oo^  when 

•■\       y  /■  •'  .  r  partial 

until    the    case    or    any     separation     among    the    separation 
members  is    established,   and    that  ''there   is    no    '^  admitted 
presumption     where     one     coparcener     separates 
from  the  others    that   the    latter    remain    united." 
Balahux   v.     Rnkhniabi   (1903)    I.L.R.    30    Cal. 
725  (736)  ;  L.R.  30  I. A.  130.  See  also  Vaidyanath 

•  In  this  connection  see  Manjanatha  v.  Narayana  I.  L.  R   $  Mad  362, 
42 
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Aiyar  v.  Aiysauiy  Aiyar  (1908)  I.  L.  R. 
32  Mad.  191  ;  CJiidainharani  Pillai  v.  Muthu 
Pillai  (1909)  1.  L.  R.  33  Mad.  356  ;  Rauganath 
Rao  V.  Narayansami  Naickcr  (1908)  I.L.R.  31 
Mad.  482. 
Partial  par-  Let  US  next  consider  whether,  under  the  Mitak- 

tition  as   to        I  1  •   •  1  1  r 

property.        shara    law    a  partition  can  be  made  ot  a   portion 
only  of  the  entire  family-property. 

There  is  no  text  in  the  Mitakshara  directly 
bearing  on  this  point.  But  in  Ch.  II  sec.  10  the 
author  in  excluding  the  impotent,  the  outcast  &c. 
from  participation  declares  them  entitled  to  main- 
tenance from  those  who  take  their  inheritance 
(see  Vishnu  XV,  33).  It  is  clear  that  this  text 
supposes  that  the  partition  must  be  of  the  entire 
heritage.  Indeed  the  definition  of  the  word 
'partition'  favors  the  same  conclusion.  It  has 
been  defined  in  Mit.  I,  i,  4  as  "  the  adjustment  of 
divers  rights  regarding  the  whole  by  distributing 
them  on  particular  portions  of  the  aggregate. 
Then  again  the  subject  of  partition  is  treated 
as  "partition  of  heritage!'  A  text  of  Katyana 
cited  in  the  Ratnakar  states  whatever  is  inherited 
from  the  grandfather  or  from  the  father  or  is  self- 
acquired  all  that  should  be  divided  at  a  partition 
among  heirs."  So  also  Narada  (XlII.  32)  says 
"  what  is  left  of  the  father's  property  where  the 
father's  obligations  have  been  paid  shall  be 
divided  by  the  brothers  in  order  that  the 
father  may  not  continue  as  the  debtor."  But  a 
practice  has  grown  that  at  a  general  partition, 
a  portion  of  the  joint  property  is  generally 
set  apart  for  the  discharge  of  these  liabilities, 
and  the  rest  is  divided  among  the  coparceners. 
The  portion  so  assigned  is  not  the  allotment  of 
^  the    persons    entitled    to    maintenance,    nor    is  it 

divided  among  them,  if  they  are  more  in    number 
than    one.      The    charges    for   maintenance    are 
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jointly  met  from  out  of  the  income  of  the  pro- 
perties thus  set  apart.  And  then  when  by  death 
or  other  causes,  the  liabihty  for  maintenance 
ceases,  the  properties  left  joint  are  divided  among 
the  original  co-owners  or  their  heirs. 

From  this  practice  which    is    also    recognized    Allowable 
in  the  texts,  one  can  infer  that  the  author  contem-    sent.'^^*^°"' 
plated  partition  of  a  portion  of  the  property    of    a 
joint  family.     But  there  are  various  considerations 
which  would  influence  a  modern   court    of   justice 
to    allow    or    not    a    partition    of  a  portion  of  the 
family-properties.     Thus,  when  the  co-sharers  are 
in    possession    of    different    portions,  it  would  not 
be  equitable  at  the  instance    of    one    of    them    to 
effect    a    division  of  such  portion  only  as  is  not  in 
his  occupation.      But  there  can  be  no  objection  if 
all  the   co-sharers  wish  for  a  partition  of  a  portion 
only  of  the  joint  property    to    suit    their    conveni- 
ence.     In  fact,  the  case  of  a  portion  of  the  family- 
property    being  left  joint  at  a  general  partition  in 
order  to  meet  the  common  liabilities  of  the  copar- 
ceners,   also    resolves    itself    into  one  of  partition 
by  consent    or    arrangement.      And,    accordingly, 
Sir    Richard    Garth    in    Radha    Chum    Dass    v- 
Kripa    SindliH  Dass  (1879)  I.  L.  R,  5  Cal.  p.  474 
observes  :—  "It     seems     indeed      very      doubtful 
whether    by    the   H'xndn  \ai\N  diUy  partial pat-titioji 
of  the  family-property  can  take   place    except    by 
arrangement."       See      observations     of     Justice 
Muthusami  Ayyar  in  Manjanatha  Shanahhaga  v. 
Narayana    Shanahhaga    (1882)    1.  L.  R.  5   Mad. 
362.      See  also  Koer  Hasmat  Rai  v.  Sunder  Das 
(1885)    I-    L.    R.     II    Cal.   396;    Venhatarama  \. 
Meera    Lahai    (18S9)    I.    L.    R.    13    Mad.    275; 
Panduraug    Anandrav    v.    Bhaskar     Shadashiv 
(1874)    II    Bom.   H.    C.  72  ;  Satya  Kumar  Ban- 
ner] ee    v.     Saiya    Kripal    Banner] ee    (1909)     10 
^-  L.    J.    503.     Uamcharau    v.    Ajodhya    Prasad 


partition. 
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A.  W.  N.  (1905)  174.  Professor  Jolly  In  his 
Lectures  on  p.  135  says  : — 'Partial  division  as 
regards  the  property  is  not  expressly  referred  to 
either  in  the  Smritis  or  in  the  Digests.  That  it 
was  an  old  and  common  practice  may  be  inferred 
from  the  rules  about  individual  property."  I 
have  here  considered  the  question  as  one  of 
Hindu  law.  I  shall  refer  to  it  again  in  a  subse- 
quent chapter.  Property  excluded  from  partition 
continues  to  be  joint-property  and  is  liable  to 
partition.  Bhowani  Prasad  Shahii  v,  Juggeniath 
Shaha  (1909)  13  C.  W.  N.  309  ;  9  C.  L.  J.  133. 
Effect  on  Let  US  next  discuss  the  effect  of  a  partial  par- 

pertierof'a     tition  of  family  property  on    properties    left    joint 
partial  at    such     partition,  i.e.,     whether    such     property 

left  joint  by  the  consent  of  the  coparceners  v/ould 
descend  as  separate  property  or  the  principles  of 
survivorship  would  apply. 

We  have  seen  that  a  mere  declaration  by  one 
of  several  coparceners  of  an  intention  to  separate 
has  the  effect  of  making  a  separation  in  the  status 
of  the  family  and  of  effecting  a  partition  of  the 
joint  property.  But  we  are  now  supposing  the 
case  of  properties  having  been  left  joint  by 
the  parties  themselves.  As  to  these,  the  law  of 
succession  applicable  to  joint  property  should 
apply.  It  is,  we  know,  the  nature  of  the  property 
and  not  the  status  of  the  owner  that  determines 
the  law  of  succession  to  it.  Thus  property  which 
is  the  inheritance  of  a  man  as  ancestral  property 
under  the  Mitakshara  is  the  unobstructed  heritage 
of  his  sons  and  grandsons.  To  such  property  the 
principles  of  survivorship  apply,  and  if  the  owner 
were  to  die  childless  in  a  state  of  union  with  a 
brother,  the  brother  would  exclude  the  widow. 
But  if  the  property  were  the  self-acquired  property 
of  the  man  and  he  died  childless  in  a  state  of 
union  with  his  brother,    the    widow    would    inherit 
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the  property.  Now  the  same  man  may  be  pos- 
sessed of  both  classes  of  propery — ancestral  and 
self-acquired.  And  the  rules  of  succession  would 
be  different  in  the  one  case  from  those  in  the 
other.  Applying  these  principles  to  the  case 
under  our  consideration,  the  coparcener  would  be 
possessed  of  both  separate  and  joint  properties 
and  different  rules  of  succession  would  apply  to 
the  different  kinds  of  property. 

See  3  Agra  37 ;  also  Chintamiin  Singh  v. 
Nowlukhokonwari  (  1875  )  ^-  L.  R.  i  Cal.  153; 
L.  R.  2  I.  A.  263;  24  W  R.  255  and  Gavrishan- 
kar  Parabhuram  v.  Atmaram  Rajaram  (1893) 
I.  L.  R.  18  Bom.  611. 

Let  us  now  consider  orenerallv  the   MitaUshara    P^l'^'^'on 

.        ^  -  .  under 

law  of  partition.     This  branch  of  the  subject  may     Mitakshara 
be  conveniently  divided  into  four  heads:    [\)    the 
property  to  be  divided,  (2)  the   persons    who    can 
demand  a  partition,  (3)  the    periods    of   partition, 
and  (4)  the  persons  who  are  entitled  to    share    at      ' 
partition. 

(i)  We  have  already  seen  what  is  coparce-  the^roperty 
nary  property  and  what  is  not.  We  have  seen  to  be 
that  in  a  joint  family,  some  of  the  members  may 
own  property  which  is  exclusively  their  own  and 
which  cannot  be  taken  account  of  at  a  general 
partition.  It  is  simply  the  coparcenary  property, 
as  before  defined,  that  is  the  subject  of  partition 
in  the  Mitakshara,  and  in  the  present  Chapter, 
therefore,  I  shall  confine  myself  to  the  partition 
of  coparcenary  property.  As  regards  the  self- 
acquired  property  of  the  father,  whatever  moral 
precepts  there  may  be  in  the  texts  against  their 
beiug  divided  according  to  the  will  of  the  father, 
the  case-law  has  declared  his  absolute  right  over 
it.'^-     W^hen  such  property  in  the  hands  of  the  suc- 

*  Ante  p.  99. 
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cesser  becomes  ancestral  property,  it  is   partition- 
ed under  the  same  rules  as  coparcenary  property. 
(2)  Who  can  (2)     The  Mitakshara  law  treats  of  the  partition 

paInU?on.  of  unobstructed  heritage  among  the  coparceners, 
and  we  are  to  consider  here,  not  generally  who 
can  demand  a  partition,  but  supposing  all  the 
coparceners  to  be  alive,  which  of  them  can  de- 
mand partition.  Professor  Jolly  thinks|  that  the 
right  to  demand  partition  is  an  innovation  on  the 
ancient  law.  He  says  : — "  It  is  obvious  that 
partition  in  order  to  become  a  common  and 
established  practice,  presupposes  the  existence 
of  a  right  to  demand  it  on  the  part  of  every  one 
of  those  who  are  likely  to  be  benefited  by 
it.  The  absence  of  such  a  right  as  this 
in  the  earliest  period  of  the  Hindu  law  is 
among  the  clearest  proofs  of  the  general  pre- 
valence of  the  joint-family  system  in  that  period. 
No  other  single  family  member  than  the  father 
Father  can  was  allowed  to  institute  a  partition  on  his  own 
make  a  account,    and    Wiiether    he     would    exercise    this 

partition  at         .    ,  ,     ,  ,1  •      1  1  •      j- 

anytime.  right  or  not  depended  entirely  on  his  discretion. 
The  female  family  members  could  never  demand 
a  patition.  The  sons  might  divide  the  property 
after  his  death  by  mutual  consent,  but  not  at  the 
instance  of  one  single  coparcener.  "  And  again 
at  p.  125  :  "  That  tlie  sons  should  be  authorized  in 
certain  cases  to  demand  a  partition  of  their 
father's  self-acquisitions  seems  a  thoroughly  ano- 
malous theory  no  doubt  and  one  strongly  opposed 
to  the  strong  sense  of  the  deference  due  to  elders, 
which  pervades  the  Indian  law.  Even  this  right 
to  demand  a  partition  of  ancestral  property  at  ai-y 
time  has  been  recently  contested.  Nevertheless 
it  is  impossible  to  doubt  that  these  two  proposi- 
tions are  actually   contained    in    the    Mitakshara, 

t  Tagore  Law  Lectures  for  1883  p.  97. 
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and  that  the  Mltakshara  doctrine  lias  been  con- 
sistently interpreted  in  that  sense  in  all  the  subse- 
quent Digests  of  the  Mitakshara  school.  The 
most  decisive  passage  in  the  Mitakshara  itself  is 
in  I,  5,  8  where  a  distribution  of  the  ancestral 
estate  is  said  to  take  place  solely  by  the  wish  of 
a  son,  even  in  spite  of  the  mother  being  capable 
of  bearing  more  sons  and  the  father  retaining  his 
wordly  affections."  Thus  under  the  Mitakshara, 
the  right  of  the  father  to  make  a  partition  at  any 
time  is  recognised. 

As  regards  the  son's  rie^ht  to   demand  a  parti-    Son  can  de- 

r-i  T     o  AT  o  <(  WTi  -1      i-u        rnand  parti- 

tion   Chap.    I    Sec.    V.    para.   8  says      While  the    tion. 

mother    is    capable  of  bearing  more  sons  and  the 

father  retains  his  worldly  affections  and  does    not 

desire  partition,  a  distribution  of  the  grandfather's 

estate  does  nevertheless  take  place  by  the  will    of 

the    son."     Krishna    v.    Sami    (1884)   1.  L.  R.  9 

Mad.  64. 

As  regards  ejrandsons  Chap.  I  Sec.  Y.  para.  3    When  can 

•  1       ^        ,    Tr     1        r      I  II-  J  .         grandsons 

provides  :  '  If  the  father  be  alive  and  separate  demand 
from  the  grandfather,  or  if  he  have  no  brothers,  partition, 
a  partition  of  the  grandfather's  estate  with  the 
grandsons  would  not  take  place,  since  it  has  been 
directed  that  shares  shall  be  allotted  in  right  of 
the  father  if  he  be  deceased  ;  or,  admitting  parti- 
tion to  take  place,  it  would  be  made  according  to 
the  pleasure  of  the  father  like  a  distribution  of 
his  own  acquisitions."  BisJieiichand  v.  Asina'ida 
Koer  (1884)  L.  R.  II  I.  A.  164;  I.  L.  R.  6  All. 
560:  Contra  Jugnl  Khhore  v.  Sh'ih  Sahai  (1SS3) 
I.  L.  R.  5  All.  430.  But  a  suit  would  lie  if  the 
property  be  wasted  and  the  plaintiff's  interest  im- 
perilled. Rameshivar  Prasad  Singh  v.  Lachmi 
Prasad  Singh  (1903)  I.L.R.  31  Cal.  in.  So  also  a 
great  grandson  whose  father  and  grandfather  are 
dead  would  have  a  right  to  demand  partition. 
When  ancestral  property  is  in  the  joint  posses- 
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When  ;,JQp  Qf  brothers,    it    has  been  held  by  the  Madras 

brothers  ,t-i^  i.i  c  f,i         \         i 

are  joint  High  Court  that  the  son   or    one    or    the    brothers 

whether  the  ^^^^y    compel    his    father    to    effect    a  partition.— 

of'them  can  Siibba    Aj'j'ar    V.    Gnnasa    Ayyar  (1894)  I.  L.  R. 

compel  his  g    ]y[   jj      j  «g       g^t    the     Bombay     Court     held 

"TcltnGr  to  , *  * 

seek  parti-      otherwise — Apaji    Narhai'     Knlkarni     v.     Ram 
*'°"-  Chandra  Ravgi  Knlakarni  (1891)  I.L.R.  16  Bom. 

29.  See  also  Rai  Bisheti  CJiand  v.  Mussaviat 
Asmaida  Koer  (1883)  I.  L.  R.  6  All.  560  ;  L.  R.^ 
II  I. A.  164;  Rameslnijarprosad  Singh  v.  Lachmi 
Prasad  Singh  (1903)  I.  L.  R.  31  Cal.    11 1. 

That  all  the  persons  who  are  entitled  to  share 
at  a  partition  are  not  the  same  as  those  who  can 
demand  a  partition  would  be  evident  when  we 
consider  that  at  a  division  of  ancestral  property 
by  brothers,  the  mother  would  be  entitled  to  a 
share  for  her  life  in  lieu  of  maintenance,  but 
under  the  texts  and  case-law  she  would  have  no 
right  to  demand  a  partition.  Sunder  Balm  v. 
Manohir  Lai  Upadhya  {\%'^\)  \o  C.  L.  R.  79; 
also  Judoo7intJi  Tezvaree  v.  Biskonath  Tezvaree 
(1868)9  W.  R.  61.  Similarly  a  grandmother 
who  would  be  entitled  to  share  at  a  partition 
among  her  grandsons  would  have  no  right  to 
demand  a  partition.  Reference  may  be  made  to 
the  following  decisions  on  the  question  of  the 
rights  of  sons,  grandsons  and  great  grandsons  to 
demand  partition. 

Nagalinga  Mndali  v.  Siibbiramaniya  Mudali 
(1862)  I  Mad.  H.  C.  77;  Snbba  Ayyar  v.  Ganasa 
Ayyar  {\'&g^)  I.L.R.  18  Mad.  179;  Laljeet 
Singh  V.  Raj  coo  mar  Singh  (1873)  12  B.  L.  R. 
373  ;  Kali  Parshad  v.  Ram  Charan  (1876)  I.L.R. 
I  All.  159;  /ugul  Kishore  V.  Shib  Sahai  {iS^^) 
I.  L.  R.  5  All.  430. 
(3)  Four  (2)     Under  the  Mitakshara,  Ch.  I  sec.  2  there 

partitio*n°        ai"^  four    periods    for    the    partition    of     property. 
Para.  7  provides  ;  "  One  period  of  partition  is  when 
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the  father  desires  separation,  as  expressed  in  the 
text  "  When  the  father  makes  a  partition."  An- 
other period  is  wliile  the  father  lives,  but  is  in- 
different to  weahh  and  disinchned  to  pleasure,  and 
the  mother  is  incapable  of  bearing  more  sons;  at 
which  time  a  partition  is  admissible,  at  the  option 
of  sons  against  the  father's  wish  :  as  is  shown  by 
Narada,  who  premises  partition  subsequent  to  the 
demise  of  both  parents  ("  Let  sons  regularly 
divide  the  wealth  when  the  father  is  dead  ")  and 
adds  *'or  when  the  mother  is  past  child-bearing 
and  the  sisters  are  married,  or  when  the  father's 
sensual  passions  are  extinguished."  Here  the  words 
"let  sons  regularly  divide  the  wealth  "  are  under- 
stood. Gautama  likewise,  having  said  "  After  the 
demise  of  the  father,  let  sons  share  his  estate" 
states  a  second  period,  "  or  when  the  mother  is 
past  child-bearing  ;"  and  a  third,  "  while  the  father 
lives,  if  he  desire  separations."  So,  while  the 
mother  is  capable  of  bearing  more  issue,  a  parti- 
tion is  adniissible  by  the  choice  of  the  sons, 
though  the  father  be  unwilling,  if  he  be  addicted 
to  vice  or  afflicted  with  a  lasting  disease.  That 
Sancha  declares  :  "  Partition  of  inheritance  takes 
place  withoui  the  father's  wish,  if  he  be  old,  dis 
turbed  in  intellect,  or  diseased/'  " 

Thus  the  periods  are,  (i)  when  the  father  so 
wishes,  (2)  when  the  father  has  given  up  sensual 
pleasures  and  the  mother  has  ceased  child-bear- 
ing, (3)  when  the  mother  is  capable  of  child-bear- 
ing but  the  father  is  addicted  to  vice,  and  (4) 
after  the  death  of  the  father. 

It  seems  to  me  that  these  four    periods   relate    The  periods 
only  to  the  partition  of  the    father's    self-acquired    self-  *° 
propery    and      not    to     ancestral     property.      Mv    acquired 

c  4.1  •  1-  r      r        J  J       property 

reasons    tor    this    conclusion    are  : —  of  father. 

(i)     Because  in  Ch.  I  sec,  5  para.   8    the    son 
is  allowed  to  claim    partition    of    ancestral    estate 

43 
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in  the  hands  of  the  father  «/ <7WjV  time.  The  para, 
says  :  "  Thus,  while  the  mother  is  capable  of  bear- 
ing more  sons  and  the  father  retains  his  worldly 
affections  and  does  not  desire  partition,  a  dis- 
tribution of  the  grandfather's  estate  does  never- 
theless take  place  by  the  will  of  the  son."  This 
clearly  refers  to  the  partition  of  ancestral  pro- 
perty, and  it  provides  that  the  partition  can  be 
demanded  by  the  son  at  any  time.  Among  the 
four  periods  mentioned  in  Sec.  11  there  are  two 
when  the  son  can  compel  the  father  to  effect  a 
partition.  Would  this  special  provision  for  the  two 
periods  have  been  necessary  if  the  author  in- 
tended to  give  the  son    wider  powers    in  the  end  ? 

(2)  Because  the  mention  of  the  four  periods 
appears  only  in  Sec.  2  and  in  Ch.  I  sec.  5  para. 
7,  the  author,  referring  to  Sec.  2  para,  i,  says 
that  it  relates  to  property  acquired  by  the  father 
himself;  while  nowhere  in  the  Mitakshara  does  he 
say  that  any  of  the  other  paras  in  Sec.  2  refer 
to  ancestral  property.  From  these  circumstances 
the  inference  fairly  arises  that  the  author  was 
referring  to  the  same  class  of  property  through- 
out the  whole  of  the  Sec.  II. 

I  have  stated  my  reasons  at  length  because 
Justice  Phear,  in  concurrence  with  Justice  Morris, 
\x\  Laljeet  Singh  V.  Rajcoomav  Singh  (1873)  12 
B.  L.  R.  373,  in  inferring  the  right  of  a  mother 
to  a  share  at  a  partition  of  family-property  under 
the  Mitakshara  law  made  during  the  life  of  the 
father,  observed  that  the  provisions  of  Sec.  2 
applied  generally  to  partitions  of  ancestral  as 
well  as  self-acquired  properties  of  the  father,  and 
in  this  he  was  supported  by  certain  observations 
of  Chief  Justice  Scotland  and  Justice  Bittleston 
in  Nagalinga  Mudali  v.  Subbirnianiya  Mudali 
(1862)  I  Mad.  H.  C.  Rep.  77.  The  decision  of 
Justice  Phear  that  the  four  periods   relate    to    the 
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partition  generally  of  self-acquired  and    ancestral 
property  is  merely  an  obiter  dictum. 

From  what  has  been  said  above,  it  is  clear 
that  the  four  periods  of  partition  provided  for  in 
Sec.  2  Ch.  I  relate  to  the  father's  own  acquisi- 
tions. Now,  as  to  these  acquisitions  at  the 
present  day  the  authority  of  the  father,  as  we 
have  already  seen,'-  is  supreme.  It  is  true  that  a 
distinction  is  oftentimes  sought  to  be  made 
between  a  partition  by  a  father  and  a  gift  by  him, 
and  it  is  contended  that  a  father  purporting  to 
make  a  partition  cannot  make  a  gift  which,  in 
order  that  it  may  be  valid,  requires  acceptance 
by  the  donee.  Bhowanny  Churn  v.  Ram  Kant 
2  S.  D.  202.  But  after  all,  the  distinction 
is  not  of  any  practical  importance.  It  has  been 
held  that  the  injunctions  against  an  unequal  dis- 
tribution by  the  father  are  mere  moral  precepts 
which  no  Court  of  law  would  enforce.  A  father 
bent  upon  making  an  unequal  distribution  may 
do  so  in  more  ways  than  one. 

Sons    never   attempt   to    compel  their  fathers    Son  can  de- 
to  divide  the  self-acquired    property  of    the    latter    tTo^n  of^a^'".*' 
and    we   may    dismiss  from  our  consideration  the    cestrai  pro 
four    periods   of    partition.      But    as    regards    an-    moment.^"^ 
cestrai    property    the    son    can    at    any    moment 
demand  partition,  (see  Sec.  5  para.  8.)     Mussomat 
Dular  Koeri    v.    Diijarkannth  Misser  9   C.  W.  N. 
270;  I.  L.  R   32  Cal.  234;  I  C.  L,  J.   283. 

We    have    seen    that    property    inherited  by  a     Son  cannot 
father  collaterally  is  treated  as    self-acquired    pro-    pa^rtio!!  of 
perty  of  the  father.     That  a  son   cannot    demand     property 
partition    of    such    property,    while    the    father  is    fal'her^coi?^ 
alive,  will  appear  from  the  decision  in   the  case  of    laterally. 
Rayadur  Nallatambi  v.  Rayadur  Mukuuda  Clictti 


*  Anie  p,  99. 
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(i86S)  3  Mad.    H.    C.    Rep.    455.     See   also    18 

W.  R.  477. 
(4)  vvho  are  (A     Wg  have  Seen  that  the  term  "coparcenary 

share.  property"  is  properly   applicable    to    the    "unobs- 

tructed heritage"  only,  and  that  the  coparceners 
are  the  first  three  generations  of  male  descend- 
ants of  the  last  owner  in  the  direct  male  line. 
In  the  absence  of  such  male  descendants  the 
coparcenary  property  may  descend  collaterally 
to  other  persons  and  even  to  females,  but  in  all 
such  cases,  as  we  have  already  seen,  the  inheritors 

Partition  of    take  per  capita  and  their  shares   are    definite.     A 

obstructed  •/•  '■  -u        i  f  ^      •    \       •  >.    A 

heritage.  partition  among  the  sharers  ot  property  inherited 
by  them  by  collateral  succession,  in  a  word,  of 
obstructed  heritage,  is  either  separate  enjoyment 
of  the  distinct  shares  or  allotment  of  specific 
portions  of  the  corpus  to  represent  the  distinct 
shares.  But  we  are  at  present  not  concerned 
with  the  partition  of  such  obstructed  heritage. 
Such  heritage  may  be  partitioned  under  the 
general  rules  discussed  in  a  subsequent  chapter. 

Partition  of  ancestral  property  may  take  place 
either  among  the  father  and  his  sons  and  grand- 
sons, or  after  the  death  of  the  father,  among  the 
brothers  and  their  descendants.  Let  us  consider 
the  two  cases  separately. 
Who  are  in-  gyt  before  proceeding  further,  I  ought  to  state 

toThTre.  ^^^^  under  the  Mitakshara,  certain  persons,  other- 
wise qualified  to  participate,  are  disqualified  under 
the  following  text.-'-' — "An  impotent  person,  an 
outcast,  and  his  issue,  one  lame,  a  madman,  an 
idiot,  a  blind  man  and  a  person  afflicted  with  an 
incurable  disease,  as  well  as  others  similarly  dis- 
qualified must  be  maintained ;  excluding  them, 
however,  from  participation."   Yajnavalkya.    Book 


•  Act  XXI  of  1850  has  to  a  great  extent  modified   the    law    as   to   the 
exclusion  of  outcasts  in  general. 
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I.    V.    140    quoted    in    Milakshara  cli.  II,  sec.  X. 
para.   i. 

Vijnanesvvara  defines,  (i)  "an  impotent  per- 
son" as  "one  of  the  third  gender,"  (2)  "An  out- 
cast" as  "one  guilty  of  sacrilege  or  other  heinous 
crime,"  (3)  "His  issue,"  as  "the  offspring  of  an 
outcast,"  (4)  "Lame"  as  "  one  deprived  of  the 
use  of  his  feet,"  (5)  "A  madman"  as  "one  affected 
by  anv  of  the  various  sorts  of  insanity  proceeding 
from  air,  bile  or  phlegm,  from  delirium  or  from 
planetary  influence,"  (6)  "An  idiot"  as  "a  person 
deprived  of  the  internal  faculty;  meaning  one 
incapable  of  discriminating  right  from  wrong," 
(7)  "Blind"  as  "one  destitute  of  the  visual  organ," 
and  (8)  "Afflicted  with  an  incurable  disease"  as 
"one  affected  by  an  irremediable  distemper  such 
as  marasmus  or  the  like."  Under  the  term 
"others"  are  comprehended  "one  who  has  entered 
into  an  order  of  devotion,  an  enemy  to  his  father, 
a  sinner  in  an  inferior  degree  and  a  person  deaf, 
dumb  or  wanting  any  organ."  Mit.  ch.  II,  sec.  X. 
para.  3. 

'These  persons  are  debarred  of  their  shares  if 
their  disqualification  arose  before  the  division  of 
the  property.'  Mit,  ch.  II.  sec.  X.  6.  'But  one  ' 
already  separated  from  his  co-heirs  is  not  deprived 
of  his  allotment,  and  if  the  defect  be  removed  by 
medicaments  or  other  means  as  penance  or 
atonement  at  a  period  subsequent  to  partition, 
the  right  of  participation  takes  effect  by  analogy 
to  the  case  of  a  son  born  after  separation.' 
Mit.    ch.    II.    sec.  X.  7.      But  though  the  persons    xu  • 

i_  1  I     1     1  r  .    r        .  Their  sons 

above  enumerated  are  excluded  from  participation,    free  form 

their    sons    are    entitled  to  allotments  if  free  from    "^^^^'^^s* 

defects. ■•••      To  this  ai/ain   there    is    an    exception  :    tu  ■     a 
I  1  J  r  1-  1-r     1   1     •      1  Their  adop- 

the    adopted    son    ot    a  disqualified  heir  does  not    ted  sons. 


•  Yajnavalkya  II.  141. 
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take  any  share    Mit.    ch.    II.    sec.    X.    para,    ii  ; 
Chandrika  sec.  VI.   para.    i.     Sevachetumhara    v, 
Parasuety  Mad.  Dec.  of  1857  p.  210. 
Son  of  a  In  connection  with  this  subject,  let    me    point 

heir  born        out  to  you  a  well-considered  decision  of  the  Mad- 
after  parti-     j-^s  High  Court  as  to  the  right  of  a  son  of    a    dis- 
qualified   heir    to    participate,    when    such   son  is 
born  after  the  death  of  the    grandfather    and    the 
actual    partition.     A    Full    Bench    of  the  Madras 
Krishnay  Sami.    Court  iu  Ki'ishiia  V.  Sami  (1884)  I.  L.  R.  9   Mad, 
64,  held  that  such  sons  were  entitled  to  participate 
to  the  extent   of    their    full    share    in    the    family- 
property.       This    decision    gives    a    summary     of 
almost    the    whole  subject  of  partition    under    the 
Mitakshara,  and  I  shall  at  this  place  quote  certain 
passages,    from    the   judgement    bearing    on    the 
subject. 
Son  begot-  Sir  Charles  Turner,  C.  J.,    speaking   generally 

pTrthfon  re-  of  the  provisions  of  the  Mitakshara,  said: — "A 
opens  parti-  right  of  maintenance  was  assigned  to  members  of 
^afur  parti-  the  family  whose  claims  to  inherit  were  postponed 
tion  gets  to  preferable  heirs,  or  whose  possibility  of  inherit- 
sh^arTwith  ancc  had  been  lost,  or  who  were  disqualified  for 
subsequent  inheritance.  Sons  as  coparceners  with  equal 
acqiiisi        .    j.jgj^j.g  ^|j-|-j  tj-jgij-  father  in   ancestral    estate    might 

compel  the  father  to  divide  that  estate  and  retain 
but  a  single  share  for  himself ;  but  they  could  not 
compel  him  to  divide  his  self-acquired  property, 
and,  if  he  was  willing  to  do,  he  might  retain  a 
double  share  of  it  for  himself  and  must  make  his 
wives  participants  of  shares  equal  to  those  of  sons, 
unless  separate  property  had  been  given  to  them 
and  in  that  case  they  received  half  shares.  There 
was  thus  secured  to  the  parents  a  fund  for 
children  who  might  be  born  after  partition.  The 
child,  if  a  son  begotten  before  partition,  was  en- 
titled to  reopen  the  partition  and  receive  a  share 
equal    to    that    of    his  brothers ;  if  begotten  after 
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partition,  he  inherited  what  weaUh  remained  to 
his  father  and  all  the  father's  subsequent  acquisi- 
tions, and,  if  there  were  no  daughter,  he  solely 
inherited    his  mother's  portion  also.     The  case  in  < 

which  a  son  born  after  partition  would  receive 
nothing  is  not  contemplated  by  any  of  the  authors 
of  the  texts  and  commentaries  to  which  we  have 
had  access  except  Varadaraja  in  the  Vyavahara 
Nirnaya  in  a  passage  to  which  reference  will 
presently  be  made. 

"  The  text  of  Manu  as  to  the  right  of  a  son 
born  after  partition  is  as  follows  : — "  A  son  born 
after  a  division  shall  alone  inherit  the  patrimony 
or  shall  have  a  share  of  it  with  the  divided  bre- 
thren if  they  return  and  re-unite  themselves  with 
him" — Chap.  IX,  s.  216. 

"  Yajnavalkya,  after  declaring  that  a  father 
may  make  a  partition  in  his  lifetime,  and  under 
some  circumstances  unequally,  and  that  brothers 
after  the  father's  death  must  make  an  equal 
partition,  notices  the  case  of  the  son  born  after 
partition  :  "  When  (after)  the  sons,  &c.,  have 
separated,  a  son  is  born  of  a  wife  of  the  same 
class,  he  becomes  a  partaker  of  a  share,  or  his 
allotment  should  be  made  out  of  the  visible  estate 
corrected  for  profit  or  loss."   Yajnavalkya  1 1  s.  i  23. 

"  There  is  also  a  text  of    Brihaspati  :    "A    son    Sons  born 
born  before  partition  has  no  claim  on    the    wealth    t.f/o'"e  par- 

r  ,   .  ^  ,  f  .  .  ...         tition    have 

or  nis  parents,  nor  one  born  after  it  on  that  of  his    no  claim  on 
brother,"  and  again  "  all  the  wealth  which    is    ac-    <^)e  ^^aith 

'  o  _  ot  their  Sep- 

quired  by  the  father  iiimself  who  has  made  a  par  arated  par- 
tition  with  his  sons  goes  to  the  son  begotten  by  ^"^^' 
him  after  the  partition.  Those  born  before  it  are 
declared  to  have  no  right."  Mitakshara  I,  6,  s.  6. 
"  Vijnaneswara  commenting  on  these  three 
texts  observes  that,  the  sons  being  separated  from 
their  father,  one  who  shall  be  afterwards  born  of  a 
wife  equal  in  class  shall  share  the  distribution,  and 


344  LAW   OF    PARTI  riON.         [CHAP.    11. 

explains  that  the  distribution  means  what  is  dis- 
tributed, in  other  words  the  share  of  the  father 
and  the  share  of  the  mother,  if  there  be  no 
daughter.  He  deduces  from  the  text  of  Manu 
that  sons  born  previously  to  the  distribution  have 
no  property  in  the  share  of  the  separated  father 
and  mother,  and  that  a  son  born  to  separated 
parents  is  not  a  proprietor  in  his  brother's  allot- 
ments, but,  as  shown  by  the  text  of  Brihaspati,  is 
entitled  to  the  property  acquired  by  the  father 
subsequently  to  partition  as  well  as  to  the  father's 
share.  He  meets  the  case  suggested  of  a  division 
after  the  father's  death,  wherein  the  father  would 
receive  no  share,  by  deducing  a  rule  from  the  last 
portion  of  \ajnavalkya's  text.  The  posthumous 
son,  whose  mother's  pregnancy  was  not  manifest 
at  the  time  of  partition,  must  receive,  out  of  his 
brother's  allotments,  a  share  equal  to  their  shares 
after  computing  the  income  which  has  accrued 
and  the  father's  debts  that  have  been  discharged. 
"  As  to  the  rights  of  sons  born  after  partition, 
Devanna  Bhatta,  quoting  the  text  of  Vishnu  that 
a  son  with  whom  a  father  has  made  a  partition 
should  give  a  share  to  the  son  born  after  the  dis- 
tribution (Vishnu,  ch.  XVll,  s.  2)  explains  that  it 
refers  to  a  partition  made  when  the  fact  of  the 
existing  pregnancy  of  the  mother  was  unknown — 
Smriti  Chandrika,  ch.  XIH,  ss.  1,  2.  He  then 
refers  to  the  text  of  Gautama,  XXVIII,  s.  29 — "  A 
son  begotten  after  partition  takes  the  wealth  of 
his  father  only  :  "  (it  may  be  observed  this  text  is 
otherwise  translated  "  takes  exclusively  the  wealth 
of  his  father  "  the  term  "  eva  "  being  referred  to 
the  taker  and  not  to  the  wealth  ;  but  the  sense  is 
much  the  same).  On  this  text  Devanna  Bhatta  ob- 
serves— '^  The  reason  why  a  son  born  after  parti- 
tion has  no  claim  on  the  paternal  wealth  is  because 
he  has  divided  off  from  his  father  and    the   reason 
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why  a  son  begotten  after  the  partition  lias  no 
claim  on  the  wealth  of  the  brother  is  because  such 
a  brother  possesses  no  property  in  wliich  the  son 
born  after  the  partition  can  have  an  interest. 
Thus  it  must  be  understood."  — Smriti  Chandrika, 
Ch,  XIII  s.  8.  After  advertine:  to  a  text  of  Bri- 
haspati  as  to  all  the  self-acquired  wealth  of  the 
father,  the  commentator  observes  the  term  "all  " 
was  used  to  preclude  the  supposition  that  in  the 
wealth  acquired  by  the  father  subsequent  to  parti- 
tion, the  sons  born  before  the  partition  have  a 
claim  to  share,  no  share  having  previously  been 
obtained  by  them  in  it.  Hence  he  concludes  that 
the  sons  born  before  partition  and  the  sons  born 
after  it  have  no  claim  whatever  on  each  other's 
wealth,  and  in  this  respect  they  are  viewed  as  if 
they  were  not  at  all  related  to  each  other — 
S.  II. 

"  The  same  commentator,  quoting  the  text  of 
Yajnavalkya  before  cited,  explains  it  as  referring 
to  a  partition  made  by  brothers  on  the  demise  of 
their  father  while  the  pregnancy  of  the  father's 
widow  was  not  manifest. 

"The  author  of  the  Sarasvati  Vilasa,  following 
Vijnaneswara,  interprets  the  first  part  of  the  text 
of  Yajnavalkya  as  applying  to  the  son  begotten 
after  partition,  and  the  last  part  of  the  text  as 
Applying  to  the  son  born  of  a  mother  whose  preg- 
nancy existed  but  was  unknown  at  the  time  of 
partition.      Sarasvati  A'ilasa,   227 — 239." 

The   learned    Chief     fustice,    referriiii^    to    the       Share  ob- 
c  rr  .1  f     <ained       by 

question  ot  repartition    upon    the    appearance    of    partition 
a  co-heir,    says  : — "  An  argument  that    the    share    "^^v  ^®  ^}' 

I  ^    •        1    1  .-,•  I  1-  1    ■  I  vested        in 

obtained  by  partition  may  be    divested  in    part  by    part, 
the  appearance    of  a  co-heir,  whose  right  was    not 
anticipated  at  the  time  of  partition,  may,  however, 
be  deduced  from  the  rule    respecting    the    absent 
coparcener  and  his  descendants.     This    rule,    the 

44 
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author  of    Sarasvati    Vilasa    considers    analogous 
to  the  rule  respecting    the    son    born    after    parti- 
tion— Sarasvati  Vilasa,  2  p." 
Disquaiifi-  Referring  to  the  circumstance    of  the  disquali- 

being  cured  fied  heirs  Subsequently  being  cured  of  their  defects 
of  defects  ^he  iudijment  proceeds  : — "The  Hindu  law  did  not 
to  their  por-  take  thought  only  for  those  members  of  the  family 
tions.  ^vlio  were  competent  to  discharge  sacrificial  func 

tions,  and  while  it  saw  the  wisdom  of  restraining 
the  disqualitied  from  dealing  with  the  family 
wealth,  it  secured  to  them  maintenance  during 
disqualification  and  a  restoration  to  their  rights 
when  that  disqualification  ceased."  And  again, 
"  The  right  of  the  disqualified  person  to  inherit, 
if  he  is  cured  of  his  disqualification,  is  likened 
to  the  right  of  a  son  born  after  partition.  The 
son  born  after  partition  may  be  a  son  begotten 
and  born  after  partition  in  his  father's  life-time. 
He  may  be  a  son  begotten  before  partition 
and  born  after  it  in  his  father's  lifetime.  He 
may  be  a  son  begotten  before  partition  and  born 
after  it  when  the  partition  has  b^en  made  after 
the  father's  death.  The  common  feature  in  all 
three  cases  is  that  he  takes  a  share  in  the  wealth. 
In  the  first  case  he  takes  the  shares  of  his 
parents  and  acquisitions  made  after  partition,  or, 
if  his  father  has  reserved  no  share,  he  may  call 
upon  his  brothers  to  make  up  a  share  to  him.  In 
the  second  and  third  cases  he  takes  a  share 
made  up  out  of  the  shares  of  his  brothers.  In  no 
case  is  he  excluded  altogether  although  the  estate 
may  have  vested.'' 
u  nder  Referring  to    the    contention    that    an    estate 

Mitakshara  once  Vested  cannot  be  divested  the  learned  Chief 
ed^may^^be'  Justice  Said: — "That  the  rule  prohibiting  the 
divested  in  Jivesting  an  estate  once  vested  in  a  full  owner 
^^^  cannot  be  laid  down   without    exceptions,    in    res- 

pect   of    property    governed    by    the    law    of    the 
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Alitaksliara^  appears  to  be  established  by  admitted 
rules  and  by  judicial  decision. 

*' A,  who  after  his  father's  death  becomes  the 
sole  and  absolute  owner  of  the  wealth  in  which 
on  his  birth  he  had  become  a  co-owner  with  his 
father,  marries  and  has  a  son  B  born  to  him.  His 
absolute  estate  is  immediately  converted  into  a 
coparcenary  estate,  and  as  other  sons  C  and  D 
are  born,  the  interests  of  A  and  B  are  practically 
curtailed  by  the  admission  of  new  coparceners, 
it  is  true  that  while  the  estate  remains  copar- 
cenary it  is  vested  as  a  unit  in  all  the  male  mem- 
bers, and  that  the  diminution  in  the  interest 
which  each  member  would  take  on  a  partition  is 
not  strictly  a  divesting,  though  it  must  be  re- 
membered that  the  right  vests  on  birth  and  not  on 
partition.  But  let  a  partition  be  made  in  A's  life- 
time and  let  him  reserve  no  share  for  himself  and 
then  let  a  son  E  be  born  to  hinvwho  was  not  in  the 
womb  at  the  lime  of  partition.  We  have  authority 
for  saying  he  would  be  entitled  to  require  his 
brothers  to  contribute  out  of  their  allotments  so 
that  all  might  receive  an  equal  portion  of  the 
family  wealth. 

"Again,  let  the  eldest  son  B  have  gone  to  a 
foreign  country  and  let  his  brothers  in  his  absence 
make  a  partition  of  the  family  wealth  ;  a  share 
is  not  necessarily  set  apart  for  him  :  the  time  may 
have  elapsed  when  it  may  reasonably  be  believed 
he  was  dend.  According  to  Hindu  law,  which 
does  not  in  other  cases  ignore  limitation,  he  may, 
after  seven  generations  return  and  claim  to  have 
a  share  or  a  half  share  made  up  to  him  out  of 
his  brothers'  allotment. 

"Again,  let  C  had  died  before  partition,  leav- 
ing a  widow  and  having  given  her  power  to  adopt 
which  she  does  not  exercise  till  after  a  partition 
has  been  made  bv  B,  D  and  K.   When  she  exercises 
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lier  power  we  apprehend  that  the  adopted  son 
would  be  entitled  to  call  upon  his  uncles  to  make 
over  to  him  a  portion  of  the  wealth  equal  to 
that  which  would  have  been  taken  by  his  father — 
Sri  BagJuDiada  v.  Si^i  Brozo  Kishoro  L.R.,  3  I. A. 
J54;   I.  L.  R.  I  Mad.  69 

"A  case,  however,  arose  in  this  Presidency 
and  went  before  the  Judicial  Committee  in  which 
an  estate  was  divested  from  a  full  male  owner 
by  reason  of  an  adoption  made  by  a  widow. 

"An  impartible  zemindari  the  property  of  two 
undivided  brothers  was  in  the  possession  of  the 
elder.  On  his  death  leaving  a  widow  and  no 
male  issue,  the  brother  became  entitled  by  sur- 
vivorship to  the  entire  estate.  The  widow  made 
a  valid  adoption  to  her  husband  and  it  was  held, 
the  adopted  son  was  entitled  to  possession  of 
the  zemindari — Sii  Raglmnada  v.  Sri  Brojo 
Kishoro  L.  R.  3  J.  A.  154  ;   I.  L.  R.  i  Mad.  69/' 

This  Full  Bench  decision  in  Krishna  v.  Savii 
was  considered  by  the  Bombay  Court  in  Gnnpat 
Venkatesh  Despande  v.  Gopalrao  Venkatesh  Des- 
pande  (1899)  1.  L.  R.  23  Bom.  636.  In  this  latter 
case  the  father  separated  his  son  by  iiis  deceased 
wife  by  giving  him  a  third  share  of  his  properties 
and  he  retained  in  his  possession  the  remaining 
two-third  on  behalf  of  his  two  minor  sons  by  his 
second  wife.  The  court  distinguished  the  case 
from  the  Full  Bench  ruling  in  KrisJiua  v.  Sami 
by  holding  that  the  father  did  not  effect  a  parti- 
tion but  only  made  a  family  arrangement.  But 
in  Pawadewa  v.  Venkatesh  (1908)  I.  L.  R.  32 
Bom.  455  the  Bombay  High  Court  refused  to 
follow  the  Madras  ruling  in  Krishna  v.  Snnii  and 
held  that  except  in  cases  of  adoption  and  of  a 
son  subsequently  born,  property  which  had  vested 
could  not  be  divested  by  the  subsequent  recovery 
of  a  disqualified  heir. 
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We  are  now    in    a    position    to    say    who    the    Who  are  the 
persons    are    who    share    at  a  partition  of  the  co-     entitled  to 
parcenary  property  made    during    the    lifetime    of    share, 
the    fallier.     They    are  in  a  word  the  coparceners 
who  are  not  disquahfied    under    the    above    rules. 
Now    the    coparceners    are  the  first  three  genera- 
tions of  male  descendants  in  direct  male  line  /'.  e., 
the  sons,  grandsons  and  great-grandsons  of  the  last 
owner.     The   rights  of  the  sons  of  the  last  owner 
being  equal,  it  is  convenient  to  take    the    case    of 
one    of  these    sons    and  to  treat  him  as  the  head 
man  of  the  family.      He  may  now  be    represented 
as  the  father  and  the  two  succeeding   generations 
as    his    sons    and  grandsons.     The  shares   of  the 
father    and    each    of  his    sons    are    equal    in    the    Sons, 
ancestral  property  under  the   text   of  Yajnavalkya 
quoted    before*     Grandsons    whose    fathers     are 
alive  do    not    take    separately  :    they    take    along    Grandsons, 
wnth  their    father — Grandsons    whose    fathers    are 
dead    represent!    their    deceased    fathers    at    the 
partition  i.  e.,  they    take   per   stirpes    the    shares 
of  their  deceased  fathers.     The  adopted  son  of  a    Adopted 
son  when  an  exclusive  heir  succeeds  to  the  estate    adopt'^ed'^ 
of  his  grandfather  like   a    natural-born    grandson,    sons  of 
Where    there    is    a  son,  and  the  adopted  son  of  a    ^°"^' 
predeceased  son,  the  grandson  by   adoption    does 
not  take  the  share    of   his    father,    but    the    share 
which    his    father    would    have    taken    if    he    had 
himself  been  an  adopted  son.— Dattaka  Chaiidrika 
V.  25. 

It  has  now  been  settled  by    a    long    series    of    wives. 
decisions  that  at  a  partition  of   the  ancestral  pro- 
perty, each  of   the    wives    of  the    father    receives 


*  Book  II  verse  121.  "For  the  ownership  of  father  and  son  is  the 
same  in  land,  wliich  was  acquired  liy  the  grandfather,  or  in  a  corody, 
nr  in  chattels  which  belonged  to  him.'' 

t   Milak.  ch.  I  sec.  \'.  para    3. 


tions 
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a  share  vide  Slico  Dyal  7\ni'arec  v.  fiidoonath 
Teivaree  (1868)  9  W.  R.  61  ;  Mahabcer  Persad 
V.  Ramyad  Singh  (1873)  12  B.  L.  R.  90;  Laljeet 
Singh  V,  Bajcoomar  Sino-h  {iS'j;;^,) ;  12  B.  L.  R. 
373  ;  Bi/aso  V.  Z)?';/^?  A^^?///  (1880)  I.L.R.  3  All.  88  ; 
Piirsid  Narain  Sing  v.  Honoonmn  Sa hay  {\SSo) 
I.L.R.,  5  Cal.  845  ;  Sumrnn  Thakoor  v.  Chunder 
Miin  Misser  (1881)  I.L.R.,  8  Cal.  17  ;  and  Danioo- 
diw  Misser  v.  Senahutty  Misrain  (1882)  Ibid  537. 
Cho7vdhury  TJiakur  Proshad  ShaJii  v.  Mussa- 
mnt  Bhagbnti  Koer  (1905)  i  C.  L.J.  142  ;  Ganesh 
Dutt  Thakoor  v.  feivach  Thakurain  (1903)  L.  R. 
31  I.  A,  10  (15) ;  I.  L.  R.  31  Cal.  262  (271). 
Their  por-  \^    resjards    the  portions  of  the  wives,  Yajna- 

valkya  in  Book  II.  V.  115  quoted  in  Mita'-shara 
ch.  I.  sec.  11  para.  8  says — "If  he  make  the 
allotments  equal,  his  wives  to  whom  no  separate 
property  has  been  given  by  the  husband  or  the 
father-in-law  must  be  rendered  partakers  of  like 
portions."  This  verse  is  read  in  connection  with 
verse  148  the  last  words  of  which  are  ;  "but,  if  any 
have  been  assigned,  let  him  allot  half."  See 
Mitakshara  ch.  I.  sec.  II.  para  9;  Dayabhaga 
chap.  111.  sec.  II.  para.  31  ;  and  Mayukha  IV.  17. 
The  case-law  on  the  subject  has  settled  that, 
where  the  wife  has  stridhan  given  to  her  by  her 
husband,  she  would  be  entitled  only  to  so  much 
as,  with  her  stridhan,  would  make  her  share  equal 
to  that  of  a  son.  See  Jodoonath  Dey  v.  Brojo- 
natJi  Dey  (1874)  12  B.L.R.  385;  KisJiori  Mohiui 
Ghosh  V.  Moni  Mohiui  Ghosh  (1885)  I.L.R.  12 
Cal.  165  ;  Poorendra  Nath  Sen  v.  Heniangini 
Dasi  (1908)  I.L.R.  2>^  Cal.  75  ;  also  Jugomohon 
Haldar  v.  Sarodanioyee  Dossee  ('1877)  I.L.R.  3 
Cal.  149  ;  fair  am  Nat  ha  v.  Nat  Jin  Shaniji  (1906) 
I.L.R.  31  Bom.  54 

A    step    mother    is    entitled    to    a    share  on  a 
partition    among    the    sons.       Chowdhry    Thaknr 
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Proshad  Shahi   v.    Miissamat    Bhaghatl   Koer    \ 
C.L.  J.  142.  \ 

Touching  the  rights  of  unmarried  daughters  Unmarried 
to  share  (the  married  who  belonc?  to  a  different  ^"^  ^^^^' 
family  having  no  claim),  Professor  Jolly  on  p.  103 
of  his  Lectures  says  :  "The  rules  regarding  the 
shares  of  unmarried  daughters  relate  exclusively  to 
the  case  of  partition  after  the  father's  death.  Thus 
it  is  ordained  by  Manu  (IX.  i  18),  Brihaspati  and 
Katyayana  that  the  sisters  shall  receive  a  quarter  of 
a  share  from  their  brothers  ;  and  Yajnavalkya  (IJ. 
124)  gives  the  same  rule,  adding  that  her  marriage 
expenses  shall  be  defrayed  out  of  such  property. 
Devala  ordains  generally  that  the  daughters  shall 
receive  a  marriage  portion  from  the  paternal 
wealth.  Vishnu  (XV  31)  directs  that  they  shall 
be  married  by  their  brothers  in  a  manner  corres- 
pondent with  the  amount  of  the  paternal  property. 
Sankha  says  that  on  a  division  of  the  estate  a 
maiden  daughter  shall  receive  ornaments,  and 
Stridhana  for  nuptials.  As  before  division,  the 
obligation  to  marry  maiden  sisters  and  other  un- 
married females  was  among  the  principal  charges 
on  the  estate,  it  was  but  natural  that  a  certain 
amount  should  have  been  set  apart  for  that  pur- 
pose wlien  the  estate  was  divided.  It  deserves 
to  be  noticed  that  the  rule  regarding  the  fourth 
share  does  not  make  its  appearance  before  the 
period  of  the  metrical  Smriti.  Some  of  these 
works  go  much  further  than  this.  Narada  (XI 11 
13)  makes  her  right  equal  to  that  of  a  younger 
son,  when  the  father  distributes  the  estate.  Kat- 
yayana awards  a  son's  share  to  the  maiden  daughter 
when  the  estate  is  very  small.  But  during  the 
life  of  the  father  the  provision  to  be  made  for  the 
daughter  continued  to  be  left  entirely  to  his  dis- 
cretion, and  the  wives  and  daughters  of  disquali- 
fied   heirs    and    deceased  coparceners  have  never 


mother. 
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advanced  beyond  a  claim  to  be  maintained  or 
provided  for  in  marriage  by  the  co-Iieirs."  On 
this  point  see  the  decision  in  Damoodiir  Misser  v. 
Senahutty  Misrnin  (1882)  I.  L.  R.,  8  Cal.  537  ; 
Chnramon  Sahn  v.  Gopi  Sahu  (1909)  10  C.  L.  J. 
545.      See    also   Mitakshara  ch.  1  sec.  VII.  paras 

5-14. 
Grand-  With  respect  to  the  right  of  a  grandmother  to 

a  share  see  Badri  Roy  v.  Bkuf^iiuit  Narnin  Dohey 
(1882)  I.  L.  R.,  8  Cal.  649  where  it  was  held  that 
at  a  partition  of  ancestral  property  where  the 
family  consisted  of  a  father,  mother,  a  grand- 
mother and  a  son,  the  grandmother  was  entitled 
to  a  fourth  share  and  so  too,  the  mother.  But 
the  Allahabad  Court  in  the  same  circumstances 
has  held  the  grandmother  not  entitled  to  a  share  : 
see  Radha  Kishen  Man  v.  Bachhaman  (1880) 
I.L.  R.  3  All.  118. 
After-born  When  a  son  is    born    after   a    partition    made 

during  the  lifetime  of  the  father,  such  son  may 
have  been  begotten  either  before,  or,  after,  parti- 
tion and  he  may  be  born  either  during  the  father's 
lifetime  or  after  his  death.  In  each  of  these  cases 
he  w^ould  take  the  whole  of  his  father's  share,  and, 
if  there  be  no  daughter,  the  whole  of  his  mother's 
property  (  see  paras.  2  and  3  sec.  VI,  ch.  I  ). 
If  a  father  divides  his  whole  property  among  his 
sons  without  retaining  any  share  for  himself,  the 
sons  must  allot  from  their  shares  a  portion  equal 
to  their  own  to  an  after-born  son.  Chengarna 
Nayudu  v.  Munisami  Nayudu  (1896)  I.  L.  R.  20 
Mad.  75. 

In  Ganpat  Venkatesh  Despaude  v.  Gopalrao 
Despnnde  (1899)  ^-  L-  R-  23  Bom.  6'^6  the  father 
had  3  sons  of  whom  2  were  minors  and  in  the  par- 
tition he  made  over  one  share  to  his  eldest  son  while 
he  retained  the  rest  in  his  own  hands  for  himself  and 
his  minor  sons.     When   the   after-born    son    sued 


son 
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for  a  fourth  share  it  was  held  that  the  suit  failed 
against  the  eldest  son  but  was  maintainable 
against  the  father  and  his  two  younger  sons. 

The    author    of   the    Mitakshara    inch.  I  sec.    f'i"^  °^ 

ditterent 

VIII  treats  of  the  shares  of  sons  belonging  to  tribes, 
different  tribes  at  a  partition  among  brethren  dis- 
similar in  class  i.e.,  after  the  father's  demise.  He 
does  not  discuss  their  shares  at  a  partition  made 
by  the  father.  It  seems  doubtful,  therefore, 
whether  sons  belonging  to  a  different  class  from 
the  father  can  demand  a  partition.  But  it  is 
clear  that  when  a  partition  is  made  by  the  father, 
these  sons  would  also  be  entitled  to  shares,  and 
that  their  shares  would  be  the  same  as  at  a  parti- 
tion after  the  father's  demise. 

There  are,  as  you  know,  four  tribes  the  Brah- 
mana,  the  Kshatriya,  the  Vaisya  and  the  Sudra 
occupying  the  ranks  as  they  have  been  here 
named.  In  former  days  a  Brahmana  could  marry 
a  girl  in  any  of  the  four  tribes,  a  Ksliatriya,  in 
any  of  the  three  lower  tribes,  a  Vaisya,  in  either 
of  the  last  two  and  a  Sudra,  in  his  own  tribe  only, 
and  it  was  not  allowable  for  a  girl  in  any  of  the 
three  higher  tribes  to  marry  a  male  of  a  lower 
tribe  than  herself.  The  sons  of  such  connections 
were  entitled  to  share  at  a  partition  in  competition 
with  other  sharers. 

Yajnavalkya  in  Book  II  verse  125  says  :  *'The 
sons  of  a  Brahmana  in  the  several  tribes  have  four 
shares  or  three,  or  two,  or  one  :  the  children  of  a 
Ksliatriya  have  three  portions,  or  two,  or  one,  and 
those  of  a  Vaisya  take  two  parts  or  one,"  The 
commentator  in  para.  4,  sec.  VIII.  ch.  I.  explains 
it  thus  .• — 

"The  sons  of  a    Brahmana    by    a    Barhmani 

woman    take    four    shares,    apiece  ;   his  sons  by  a 

Kshat^'iya  wife  receive  three  shares    each  ;   by    a 

Vaisya  woman,  two  ;   by  a  Sudra  one."      Similar 

45 
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interpretations  have  been  given  in  paras.  5,  6,  and 
7  with  regard  to  a  KshaU'iya,  a  Vaisya  and  a 
Sudra. 

You  will  understand  from  this  that  where  a 
Brahmana  has  a  son  by  a  woman  of  the  same 
tribe  and  also  a  son  by  a  Kshatriya,  the  shares  of 
the  son  by  the  Kshatriya  w^oman  and  of  the  son 
by  a  Bralmiani  will  be  as  3  is  to  4.  In  modern 
times  such  marriages  are  unknown,  and  I  need 
not  therefore  stop  to  consider  the  details. 
Adopted  Several  kinds  of  sons  by  adoption  were    made 

sons.  jj^    former    days.     Of    these,    two  kinds,  viz.,  the 

dattakn,     or     son    given     in    adoption,    and    the 
kritrhna,  or  son  made,  are  the  forms  now    chiefly 
Kritrima         in  vogue.     The  Kritrima  son  is  created    by    con- 
*®"'  tract     and    the    relationship    exists    between    the 

contracting  parties  only.  Generally,  when  a  man 
has  no  son,  he  makes  a  kritrima  son  on  his  death- 
bed for  the  purpose  of  creating  an  heir  and  pro- 
viding for  the  performance  of  his  Shrad.  The 
creation  of  such  a  son  does  not  require  any  for- 
malities, and  when  a  female  creates  such  a  son, 
he  does  not  inherit  her  husband.  We  may  dis- 
miss from  our  consideration  the  case  of  such  sons, 
as  they  are  never  made  where  natural  sons  exist, 
and  as  they  depend  for  their  portions  upon  the 
persons  who  make  them. 
Dattaka  ^^^    dattaka    sons  are  for  purposes  of  inherit- 

son.  ance  the    same    as  natural-born  sons.     They    are 

co-owners  with  their  adoptive  fathers  in  ancestral 
property  from  the  date  of  their  adoption  {Rambhat 
V,  Lakshman  Chintaman  (1881)  I  L.  R.,  5  Bom. 
630).  They  may  demand  partition  from  their 
adoptive  fathers  They  may  prevent  their  adop- 
tive fathers  from  unnecessarily  alienating  ances- 
tral property  {Rungama  v.  Atchama  4  M.  LA.  i; 
Sudanund  Mohapattur  v.  Soorjoo  Monee  Dayee 
(1869)  1 1  W.    R.   436;    Rambhat   v.    Lakshman 
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Chintaman  (1881)  I,  L.  R.  5  Bom.  630.)  They 
succeed  their  coparceners  by  survivorship  in  the 
same  way  as  aurasa  sons.  See  also  Birbhadra 
Rath  V.  Kalpataru  Panda  (1905)  1  C.  L.  J.  388. 

A  son  cannot    be    taken    in    adoption    in    the    Shares  of  a 

7    / ,     7       r  L  /  /I  natural  and 

(iattaka  \o\x\\  when  'a-  aurasa  son  (son  of  tlie  adopted  son 
body)  exists.  And  a  man  only  takes  an  adopted  '"  competi- 
son  when  he  has,  according  to  his  ideas,  no  hopes 
of  getting  an  aurasa  son.  It  sometimes,  therefore, 
happens  that  after  he  has  taken  an  adopted  son, 
an  aurasa  son  is  born  to  him.  In  such  circums- 
tances, there  is  a  competition  between  the  natural- 
born  son  and  the  adopted  son  for  shares  at  a 
general  partition,  and  our  ancient  law-givers  have 
made  provision  for  the  same  at  a  partition  among 
the  sons.  There  are  no  special  provisions  for  the 
shares  of  the  natural  son  in  competition  with  an 
adopted  son,  when  the  partition  is  made  by  the 
father,  but  the  proportions  will  evidently  be  the 
same  in  both  cases.  Vijnaneswar  says — "  So 
the  allotment  of  a  quarter  share  to  other  inferior 
sons,  when  a  superior  one  exists,  has  been  or- 
dained by  Vasishtha  -.  "  Wiien  a  son  has  been 
adopted,  if  a  legitimate  son  be  afterwards  born  ; 
the  given  son  shares  a  fourth  part."  Here  the 
mention  of  a  son  given  is  intended  for  an  indica- 
tion of  others  also,  as  the  son  bought,  son  made 
by  adoption  and  (son  self-given  and)  the  rest  :  for 
they  are  equally  adopted  as  sons." — (Mit.  I.  XI. 
24).  And  again  "Accordingly  Catyayana  says: — 
"  if  a  legitimate  son  be  born,  the  rest  are  pro- 
nounced sharers  of  a  fourth  part,  provided  they 
belong  to  the  same  tribe  ;  but,  if  they  be  of  a 
different  class,  they  are  entitled  to  food  and 
raiment  only." — (Mit.  I.  XI.  25). 

In  the  Dattaka  Chandrika  \'.  16,  the  reading 
is  a  third.  Professor  Golap  Chandra  Sastri  in  his 
Lectures  for  1888    (page    399)    savs  : — "  But    the 
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Madras  High  Court  have  held  upon  the  authority 
of  the  Sarasvati  Vilasa,  that  an  adopted  son  takes 
one-fourth  of  the  real  legitimate  son's  share,  that 
is  to  say,  each  begotten  son  is  to  be  considered 
equal  to  four  adopted  sons.  Expressions  like 
quarter  share  may  be  construed  in  another  way  ; 
according  to  the  Mitakshara  a  maiden  daughter 
is  declared  to  be  entitled  to  a  quarter  share  on 
partition  of  her  father's  estate  being  made  by  her 
brothers  ;  and  the  quarter  share  is  ascertained  in 
this  way — divide  the  property  into  as  many  shares 
as  there  are  brothers  and  maiden  sisters,  divide 
one  such  share  into  four  parts,  allot  one  such 
part  to  each  of  the  maiden  sisters,  and  then  dis- 
tribute the  residue  amongst  the  brothers  equally. 
Nanda  Pandita  appears  to  indicate  that  the  quarter 
share  of  an  adopted  son  is  to  be  similarly  deter- 
mined." 

Mr.  Mayne  in  his  work  on  Hindu  Law  and 
Usage  7th  Edition^  168  says: — "Whatever  may 
have  been  the  original  meaning  of  the  texts,  a 
difference  of  usage  seems  to  have  sprung  up, 
according  to  which  the  adopted  son  takes  one- 
third  of  the  whole  in  Bengal,  and  one-fourth  of 
the  whole  in  other  Provinces  which  follow  the 
Benares  law.  The  Madras  High  Court,  how^ever, 
have  decided  on  the  authority  of  the  Sarasvati 
Vilasa,  that  the  fourth  which  he  is  to  take  is  not 
a  fourth  of  the  whole,  but  a  fourth  of  the  share 
taken  by  the  legitimate  son.  Consequently  the 
estate  would  be  divided  into  five  shares,  of  which 
he  would  take  one,  and  the  legitimate  son  the 
remainder,  A  similar  construction  has  been  put 
upon  the  texts  in  Bombay.  Nanda  Pandita  sug- 
gests a  further  explanation,  that  he  is  to  take  a 
quarter  share  ;  i.  e.j  a  fourth  of  what  he  would 
have  taken  as  a  legitimate  son,  that  is  to  say,  a 
fourth  of  one-half  or  one-eighth.   Where  there  are 
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several  after-born  sons,  of  course,  the  share  will 
vary  according  to  the  principle  adopted.  Sup- 
posing there  were  two  legitimate  sons,  then,  upon 
the  principle  laid  down  by  Mr.  MacNaghten,  the 
estate  would  be  divided  into  seven  shares  in 
Benares  and  into  five  shares  in  Bengal.  Accord- 
ing to  the  Sarasvati  Vilasa,  it  would  be  divided 
into  nine  shares,  the  adopted  son  taking  one  share 
in  each  case.  According  to  Nanda  Pandita  he 
would  take  one-twelfth.  Among  various  castes 
in  Western  India  the  rights  of  the  adopted  son 
vary  from  one-half,  one-third  and  one-fourth  to 
next  to  nothing,  the  adoptive  father  being  at 
liberty^  on  the  birth  of  a  legitimate  son,  to  give 
him  a  present  and  turn  him  adrift." 

In  Ayyavii  Miippanar  v.  Niladatchi  Animal 
(1862)  I  Mad.  H.  C.  Rep.  45,  it  was  held  that  the 
share  of  an  adopted  son  was  one-fourth  of  the 
share  of  a  son  born  to  the  adoptive  father  after 
the  adoption.  It  is  convenient  to  state  the  shares 
of  the  natural  and  the  adopted  son  in  the  propor- 
tion of  4  to  I.  The  result  is,  that  if  there  are  two 
aurasa  sons,  they  together  would  get  eight  shares, 
while  the  adopted  son  vv^ould  get  one,  and  if  the 
partition  takes  place  during  the  father's  lifetime 
the  father  would  get  a  share  equal  to  that  of  an 
aurasa  son.  But  the  Boinbay  High  Court  in 
Giriapa  v.  Ningapa  (1892)  I.  L.  R.,  17  Bom.  100, 
held  that  the  adopted  son  was  entitled  to  a  fifth 
of  the  entire  estate  upon  the  subsequent  birth  of 
an  aurasa  son. 

In    Raghuhanund  Doss  v.  Sadliu  Churn  Doss    Adopted 
(1878)1.  L.  R.,  4    Cal.    425    the    High    Court    of    ^SCpted'son 
Calcutta  held  that  an  adopted  son  and  an  adopted    of  natural 
son  of    a  natural  son  under  the  Mitakshara  shared    '°"' 
equally.      But  the  correctness  of  this  decision  was 
doubted  in  Raja  v.  Subharaya    (1883)  I.  L.    R.    7 
Mad.  253  and  in  Birbhadra  Rath    v.    Kalpataru 
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Panda  (1905)  1  C.  L.  J.  388.  In  this  latter 
case,  it  was  held  that  an  adopted  son  by  the  very 
fact  of  his  adoption  acquires  under  the  Mitak- 
shara  a  vested  interest  in  the  ancestral  property 
of  his  adoptive  father  ;  he  does  not  become  di- 
vested of  such  interest,  though  its  extent  may  be 
altered,  by  the  subsequent  birth  of  a  legitimate 
or  natural  son  of  his  adoptive  father  and  the 
grandson  by  the  adopted  son  acquires  by  birth  a 
right  in  his  grand  father's  estate  which  entitles 
him  to  share  in  such  property,  though  his  father 
be  dead  along  with  the  legitimate  or  natural  son 
of  his  grandfather.  It  was  further  held  that  the 
right  of  the  adopted  son  where  there  is  one 
legitimate  or  natural  son  born  after  the  adoption 
extends  under  the  Mitakshara  only  to  a  fifth 
share  of  the  adoptive  father's  estate,  in  other 
w^ords,  the  adopted  son  takes  a  fourth  share  of 
what  is  taken  by  the  subsequently  born  legitimate 

son. 
Effects  dis-  As  to    effects   liable     to    partition    being    dis- 

a^tr/plrti.     covered  after  a  partition,  Yajnavalkya  in  Book  II, 
tion.  verse  126  says:  "  Effects  which  have    been    with- 

held by  one  co-heir  from  another  and  which  are  dis- 
covered after  the  separation,  let  them  again  divide 
in  equal  share  :  This  is  a   settled  rule." 
Patition  The    Mitakshara    does    not    contemplate    the 

?^^r  ,       A    question  of    partition  after  the  death   of  the  father 

father's  and      t     .,  ,     "  i  •  i-  t.     •  -a 

mother's         while  yet  the   mother    is    alive.       it    is    owing    to 
death.  ^.j^j^  circumstance  that  no   share    is    provided    for 

the  mother  in  the  Mitakshara  in  the  event  of 
a  partition  among  the  brothers.  But  when  we 
discussed  the  question  of  maintenance  in  Chapter 
III,  we  saw  that  a  mother  was  entitled  to  main- 
tenance, and  we  have  now  seen  that  at  a  partition 
by  the  father,  his  wife  would  be  entitled  to  a  share 
equally  with  her  sons.  From  these  circumstances, 
the  case-law  has    ettled  that  a  mother  is    entitled 
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to  a  share  equal  to  that  of  a  son  (see  Damoodur 
Misser    v.    Senabutty    Misrain   (1882)  I.  L.  R.,  8 

^^'-  537;  JO  C-  ^--  ^-  40J.  an<^l  Isree  Pershad 
Singh  v.Nasib  A'^^<?r  ( 1  884)  I.L.R.  10  Cal.  (loi  7). 
But  it  is  only  when  the  sons  divide  by  metes  and 
bounds  that  the  mother  gets  a  share  Beti  Knar  v. 
Janki  Knar  7  All.  L.  J.  980. 

The  rules  applicable  to  a  partition  made  during 
the  lifetime  of  the  father  apply  to  a  partition  made 
after  his  demise.  The  only  modifications  are  (i) 
that  the  father  being  dead,  the  share  which  he 
would  have  taken  is  merged  in  the  family-property 
and  goes  to  increase  the  shares  of  the  survivors, 
(2)  that  upon  the  birth  of  a  posthumous  son  after 
partition,  the  whole  of  the  proceedings  are  re- 
opened to  provide  for  the  newborn  son,  (  see 
chapter  I  sec.  Y\  paras.  8,  9  &  10,)  and  (3)  when 
a  Sudra  father  has  left  a'  son  begotten  by  him  on 
a  female  slave  and  also  sons  born  in  lawful 
wedlock,  the  former  would  get  a  moiety  of  a  lawful 
son's  share  at  partition  (  Yajnavalkya  II,  134 
quoted  in  Mitakshara  ch.  I  sec.  12  para.  i). 

A  partition  regularly  made  may   be    re-opened    when  parti 
in  the  following  cases  : —  ^'O"  's  re- 

(i)  When  a  coparcener  entitled  to  a  share  was     J^^^^  .' 
absent    at    partition    and    subsequently    turns  up.    of  absent 
— Sarasvati  Vilasa  240.  member. 

(2)  If  a  partition  is  made    after    the    death    of    At  instance 
the  father  and  a  brother  who  was  conceived  before    born  son. 
is  born  afterwards,  the  partition  may  be  reopened, 

— Mit.  ch.  I  sec.  VI  para.  8  and  Krishna  v.  Sami 
I.  L.  R.,  9  Mad.  64. 

(3)  If  on  account  of  the  disqualification  of  Upon  re- 
any  coparcener  at  the  time  of  partition  he  be  ex-  Sisquai?- 
eluded,    then  upon  the  subsequent  removal  of  the    ^cation. 

'  Jogendro  Bhupati  Hiirrochundra  Mahapatra  v.  Nitlyanand  Man 
S»«e(l89o)  I.  I.  R.  18  Cal.  151  ;  Tlmns^am  Pillaiw  Suppa  Pillai  (1888) 
I    1..  R    12  Madras  401. 
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disqualification,  the  partition  proceedings  may  be 
re-opened  to  allow  the  coparcener  a  share.  The 
Mitakshara  views  him  as  a  son  born  subsequently 
to  the  partition.  If  the  partition  took  place  during 
the  father's  lifetime,  the  newly  qualified  son 
would  be  entitled  to  the  father's  "distribution"  in 
the  same  way  as  a  son  born  after  partition — See 
ch.  II  sec.  X  para.  7.  The  Mitakshara  law  does 
not  expressly  provide  for  the  case  when  the  parti- 
tion takes  place  after  the  father's  death,  but  in 
Krishna  v.  Sami  (1884)  I.  L.  R.,  9  Mad.  64,  the 
Madras  Court  held  that  the  partition  proceedings 
might  be  re-opened  to  provide  for  the  newly  eligi- 
ble sharer.  But  see  Pawndewa  v.  Venkatesh 
(1908)  I.  L.  R.  32  Bom.  455. 

(4)  In  the  same  case  it  has  been  held  that 
upon  the  birth  of  a  son,  free  from  defects^  to  a 
disqualified  coparcener,  after  partition,  the  parti- 
tion proceedings  may  be  re-opened  to  make  up  an 
allotment  for  the  newly  born  son  supposing  him 
to  be  one  who  would  have  been  a  sharer  if  he  were 
in  existence  at  the  date  of  the  partition.  But  the 
correctness  of  this  decision  is  questionable  : 
it  is  very  dangerous  to  draw  inferences  on 
questions  of  Hindu  law  from  analogy.  But  see 
Pawadewa  v.  Venkatesh  (1908)  I.  L.  R.  32 
Bom.  455. 

I  have  already  in  a  previous  Chapter*  cited 
cases  to  show  that  even  a  minor  can  demand  par- 
tition on  proof  of  malversation.  Thus  Baudhayana 
II.  2.  3.  para.  36  says.  "Let  them  carefully  protect 
the  shares  of  those  who  are  minors  as  well  as  the 
increments  thereon.  This  seems  to  imply  that  even 
in  the  days  of  our  ancient  Rishis,  a  legal  partition 
could  be  effected  during  the  minority  of  some  of 
the  coparceners.  There  is  also  a  text  of  Katya- 
yana  which  ordains  that  'the  wealth  of  the  minors 
and    absent    coparceners    should    be    deposited 


partition. 
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free  from  disbursement  with  relatives  and  friends.' 
See  in  tin's  connection  lianies/nvar  Prasad  Singh 
V.  Lnchnii  Prasad  Singh  (1903)  I.  L.  R.  31 
Cal.  Ill,  Damoodur  Misscr  v.  Hoiahiitty  Misrnin 
(1882)  I.  L.  R.  8  Cal.  537;  10  C.  I..  R.  402 ; 
MaJiadcv  Balvant  v.  lAikshnian  Balvaitt  (1894) 
1.  L.  R.  19  Bom.  99. 

Let  us  now  consider  the  effect  of  a  partition  Effect  of 
regularly  made.  Brihaspati  quoted  in  Mitakshara 
ch.  1  sec.  W  para.  4  says  : — "A  son  born  before 
partition  has  no  claim  on  the  wealth  of  his 
parents."  In  paras.  5  and  6  sec.  VI  ch.  I  Yijna- 
neswara  says :  "One,  born  previously  to  the 
distribution  of  estate,  has  no  property  in  the 
share  allotted  to  his  father  and  mother  who  are 
separated  (from  their  elder  children)  :  nor  is  one 
born  of  parents  separated  (from  their  ciiildren)  a 
proprietor  of  his  father's  allotment."  Thus, 
whatever  has  been  acquired  by  the  father  in  the 
period  subsequent  to  partition,  belongs  entirely 
to  the  son  born  after  separation.  For,  it  is  so 
ordained  :  'All  the  wealth,  which  is  acquired  by 
the  father  himself,  who  has  made  a  partition  with 
his  sons,  goes  to  the  son  begotten  by  him  after 
the  partition  :  those,  born  before  it,  are  declared 
to  have  no  right.'  " 

As  to  the  effect  of  a  partition  among  widows 
or  daughters,  see  U'viduanuna  v.  Venkataramappa 
(1866)^  3  Mad.  H.  C.  R.  268  and  Seiigama- 
lathammal  v.  Valaynda  Miidali  (1867),  3  Mad. 
H.  C.  R.  312.  In  this  latter  case,  Bittleston, 
C.J.,  in  concurrence  with  Justice  Ellis,  observed 
(P-  Z^l^'-  ''Though  sisters  or  co-widows  may 
divide,  the  division  will  not  alter  the  course  of 
succession  as  Sir  F.  M'cNaghten  (p.  55)  says 
'among  sisters  or  co-widows  a  division  cannot  be 
productive  of  more  than  convenience  to  the  parti- 
tioning parties  themselves  ;   it   will    not    give    any 

^  46 
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of  lliem  a  right  to  dispose  of  her  separate  share, 
or  in  any  manner  vary  the  rules  of  inheritance." 
In  the  former  case  the  same  judges  held  that, 
except  where  each  of  the  widows  made  an  ab- 
solute surrender  of  her  interest,  she  would  not 
lose  her  right  of  survivorship.  On  this  point  see 
also  BJiucr^vandeen  Doohcy  v.  Myna  Bace  (1868) 
II  M.  I.  A.  487  ;  9  W.  k.,  P.  C,  23.  Nilamani 
V.  Radhaman'i  (1877)  L.  R.  4  I.  A.  212  ;  l.L.R.  i 
Mad.  290  ;  I  C,  L.  R.  97  ;  Dal  Koer  v.  Panbas 
Koer  (1904)  8  C.  W.  N.  658  ;  Kathaperumal  v. 
Veukabai  (1880)  I.  L.  R.  2  Mad.  194. 

The  interest  which  a  widow  obtains  under 
the  Mitakshara  in  the  share  allotted  to  her  at  a 
partition  is  absolute,  but  under  the  Bengal  School, 
on  the  death  of  the  widow  the  share  goes  back 
to  the  sons  or  grandsons  from  whose  share  it 
was  deducted.  See  Clihiddii  v.  Naubat  (1901) 
I.  L.  R.  24  All  67  Sr'i  Pal  Rai  v.  Surajbali  (1901) 
I.  L.  R.  24  All.  82,  Debt  Mangal  Prasad  Singh 
V.  Alalia deo  Prasad  Singh  (1909)  I.  L.  R.  32 
All.  253  ;  also  Sorolah  Dossee  v.  Bhoobun  Mohun 
Neoghy  (1888)  1.  L.  R.  15  Cal.  292  ;  Hridoy 
Kant  BJiattacherjee  v.  Behari  Lai  Mookerjee 
(1906)  I  I  C.  W.  N.  239  and  Tripura  Sundari 
Debi  \.  Dakshina  Mohun  Rov  (1906)  11  C.  W. 
N.  698. 
vvhy  sons  | ,-|  ^  country  where  respect  for  age  is  a  charac- 

do  not  .  "^ 

more  fre-        teristic  of  the  people,  and  where  the  Sacred  Codes 
quentiy  enjoin  that  the  parents  are  obiects  of  worship,  it  is 

SG6k  parti-  ^  '  ^ 

tion  during     HO    wonder    that    a    father  should  be  looked  upon 

father's  \\\\\\  veneration  by  his  sons.      Many  a  son,    there- 

liletime.  c  ■i  ■    \  •  1 

fore,  who  might  secure  some  pecuniary  advantage 
by  an  early  separation  from  their  father  prefer  to 
live  under  his  protection.  They  take  pleasure  in 
obeying  his  behests,  and  look  upon  every  act 
which  is  likely  to  incur  his  displeasure  as  sinful. 
This  is  the  predominant  idea  that  keeps  the   sons 
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together  under  the  father.  But  apart  from  these 
considerations,  it  is  not  always  to  the  advantage 
of  the  son  to  seek  separation  from  his  father;  for, 
he  thereby  deprives  himself  of  the  whole  or  por- 
tions of  the  separate  allotments  of  his  father  and 
mother,  and  also  of  the  father's  subsequent  acqui- 
sitions which  oftentimes  are  considerable.  There 
is  a  further  consideration  ;  and  it  is  this,  that  by 
separation  a  man  deprives  himself  of  the  rights 
which  accrue  by  survivorship. 

It  remains  for  me  now  to  consider  the  subject 
of  re-union  under  the   Mitakshara. 

Vijnaneswara  devotes  a  whole  section  (IX  of 
chap.  11)  to  the  consideration  of  this  subject.  Ac- 
cording to  him,  "effects  which  had  been  divided 
and  which  are  again  mixed  together  are  termed 
reunited,  and  he  to  whom  such  appertain  is  a 
re-united  parcener."  But  according  to  Brihas- 
pati  this  cannot  take  place  with  any  person  in-  Only  among 
differently,  but  only  with  a  father,  a  brotb.er,  or  a  relations, 
paternal  uncle."  Vachaspati  Misra,  an  authority 
in  Miihila,  maintains:  "The  first  principle  of  re- 
union is  the  conimon  consent  of  both  the  parties, 
and  it  may  be  either  with  the  co-heirs  or  with  a 
stranger  after  the  partition  of  wealth  (Vivada  Chin- 
tamani  translated  by  Prosunno  Coomar  Tagore, 
p.  301).  .The  Mavukha  holds  that  the  re-union 
must  be  with  some  or  all  of  the  persons  who  made 
the  first  partition  (V'yavahara  Mayukha  ch.  IV, 
sec.  9  para.  i). 

Yajnavalkya  says  (Book  II.  V  138  :— "A  re-  ^f,°*g^'",^/^ 
united  brother  shall  keep  the  share  of  his  re-united  half  blood, 
co-heir  who  is  deceased  ;  or  shall  deliver  it  to 
a  son  subsequently  born.  Again  (i3S<'?):  "But 
an  uterine  or  whole  brother  shall  thus  retain  or 
deliver  the  allotment  of  his  uterine  relation."  So 
loo  (139):  "A  half  brother  being  again  asso- 
ciated may  take  the  succession,  not  a  half  brother 
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though  not  re-united  ;  but  one,  united  by  blood 
tliough  not  by  coparcenary,  may  obtain  the  pro- 
perty :  and  not  exclusively  the  son  of  a  different 
mother." 

In  the  above  quotations,  the  term  "half- 
brother"  is  used  to  denote  one  born  of  a  rival  wife 
(para.  8). 

In  Basanta  Knmnr  Singha  v.  Jogendra  Nath 
S'lugha  (1905)  I.  L.  R.  33  Cal.  371,  the  Calcutta 
High  Court  laid  down  that  under  the  Mitakshara 
re-union  is  restricted  to  three  classes  of  cases 
namely  ( i)  between  father  and  son  (2)  between 
brothers  and  (3)  between  paternal  uncle  and 
nephews  and  that  there  cannot  be  a  valid  re-union 
between  first  cousins. 

From  the  above,  you  will  perceive  that,  when 
brothers  of  the  whole  blood  and  of  the  half 
blood  are  all  re-united,  the  brothers  of  the  whole 
blood  succeed  rn  preference  to  those  of  the 
half  blood,  and  that  where  brothers  of  the  half 
blood  are  re-united  while  brothers  of  the  whole 
blood  are  separate,  the  brothers  of  the  whole 
and  half  blood  inherit  together,  and  further  that 
a  half  brother  not  re-united  does  not  take  the 
inheritance  :  see  the  cases  of  Tarachand  Ghosc  \ . 
Piuinin  Loclinii  Gliose  (1866)  5  W.  R.  249;  Gopal 
Chunder  DagJwria  v.  Kenaraui  Daghorja  (1867); 
7  VV.  R.  35  ;  Ramhar'i  Sanna  v.  Tr'iluram  Sariiia 
(1871)  7  B.  L.  R.  336;  15  W.  R.  442  ;  Kesah  Ram 
Mahapatfar  v.  Naiid  KJsJwr  Mahpattar  (1869)' 
3  B.  L  R.,  A.  C,  7  ;  and  Ahhai  Churn  J  ana  v. 
Mangal  /ana  (1892)  1.  L.  R.,  19  Cal.  634. 
These,  it  is  true,  are  all  cases  under  the  Daya- 
bhaga,  but  in  this  respect  there  is  no  difference 
between  the  Dayabhaga  and  the  Mitakshara.  In 
liajuasami  v.  Venkatcsain  (1892)  I.  L.  R.  16  Mad. 
440,  it  was  held  that  the  adopted  son  of  a  re-united 
half  brother  succeeded  equally    with    two   unasso- 
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ciated  full  brothers.      But  the  correctness    of    this 
decision  seems  questionable. 

In  the  section  treating  of  re-union,  Vijnanes-  incomplete 
wara  considers  the  case  of  a  partition  commenced  ^^'^  '  '°"' 
but  not  concluded  by  delivery  of  possession.  He 
says,  in  para.  13  :  "  Among  re-united  brothers,  if 
the  eldest,  the  youngest  or  the  middlemost,  at  the 
delivery  of  shares  (for  the  indeclinable  termination 
of  the  word  denotes  any  case);  that  is,  at  the  time 
of  making  a  partition,  lose  or  forfeit  his  share  by 
his  entrance  into  another  order  (that  of  a  hermit 
or  ascetic,)  or  by  the  guilt  of  sacrilege  or  by  any 
other  disqualification  ;  or  if  he  be  dead  ;  his  allot- 
ment does  not  lapse,  but  shall  be  set  apart.  The 
meaning  is  that  the  re-united  parceners  shall  not 
exclusively  take  it.  The  author  states  the  appro- 
priation of  the  share  so  reserved  :  "  His  uterine 
brothers  and  sisters  &c."  (§  12).  Brothers  of  the 
whole  blood  or  by  the  same  mother,  though  not 
re-united,  share  that  allotment  so  set  apart.  Even 
though  they  had  gone  to  a  different  country,  still, 
returning  thence  and  assembling  together,  they 
share  it :  and  tliat  "  equally  ";  not  by  a  distribution 
of  greater  and  less  shares.  Brothers  of  the  half 
blood,  who  were  re-united  after  separation,  and 
sisters  by  the  same  mother  likewise  participate. 
They  inherit  the  estate  and  divide  it  in  equal 
shares." 

The  onus  of  proving  re-union,  when  once  sepa-  onus  to 
ration  has  been  established,  will  always  lie  on  the  show  re- 
party  pleading  re-union.  W'Iru  is  necessary  to  be 
proved  will  appear  from  Ranihaii  Sarma  v. 
Trihiram  Sarma  (1S71)  7  B.  1..  R.  ^1^6.  Mere 
dwelling  under  the  same  roof  does  not  constitute 
re-union.  See  Parhhii  v.  J-d'ala  (1905)  2  A.  L.  |. 
467^-- A.W.N.  (1905),  183.  There  must  be  junction 
of  estate  with  intention  to  re-unite.  Rusi  Meiidii 
V.  Sitiidar  A/eiidi'i  {\g\o)   I.L.R.  37  Cal.  703. 
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Tlien  again,  as  re-union  would  consist  in  the 
uniting  togetlier  of  the  effects  taken  at  a  partition, 
there  is  nothing  to  prevent  a  partial  re-union.  In 
the  case  of  a  partial  reunion  in  respect  to  some 
of  the  properties,  the  rules  of  succession  to  re- 
united property  would  be  those  applicable  to  joint 
property,  while  the  rules  applicable  to  self-acquired 
property  would  apply  to  divided  property. 

A  son  who  has  remained  undivided  succeeds 
to  the  father's  self-acquisition  to  the  exclusion  of 
the  divided  sons.  Nana  Tai^'kcr  v.  Rainachandra 
Taii'ker  I.  L.  R.  32  Mad.  377. 


CHAPTER  III. 

Partition  under  Dayabhaga  and 
Mahomedan  Law. 

Partition  according  to  the  Dayabhaga  "con-  what  is 
sists  in  manifesting,  or  in  particularizing,  by  the  P^'"'''ior>- 
casting  of  lots  or  otherwise,  a  property  which  had 
arisen  in  lands  or  chattels,  but  which  extended 
only  to  a  portion  of  them,  and  which  was  previously 
unascertained,  being  unfit  for  exclusive  appro- 
priation, because  no  evidence  of  any  ground  of 
discrimination  existed  " — Dayabhaga  ch.  1  para. 
8.  Contrasting  this  definition  with  that  given  in  the 
Mitakshara  (ch.  I  sec.  1  para.  4)  you  will  find  that 
partition    under    the  Mitakshara    consists    first    in    p°"*''^st 

'1  ,    •  ^        c       \  1  .  ,  ■     '  between 

the  ascertaniment    of    the    shares    ni    the   corpus,    partition 
which  previously    had    no  existence,  and  secondly,    bha^a  and^' 
in  the  separating  of  such  shares  from  one  another;    that^uVder 
while  that  under  the    Dayabhaga    consists  only  in     '^'*^'»'^shara- 
the  separating    of    the    previously   existing  shares 
from  one  another.      You    will    also    observe    that 
separate  enjoyment  of  the  distinct  shares  is  of  the 
essence  of  partition    under    both    the   systems    of 
Hindu  law,  and  that  it  is  not    necessary    that    the 
partition    should    be  by  metes  and  bounds.    Bata- 
Krishna    Goswami    v.     Gopal   Krishna    Gosn'auii 
(1906)  5   C.   L.  J.  417. 

We  have  in    the   preceding   chapter  seen  what    Evidence  of 
facts    the  author  of  the    Mitakshara  thinks  should    P''*'^''*'0" 
be    proved    in    order    to    establish    the   facfiuu  o[    Dayabhaga. 
partition.  Jimutvahana    adds — "The    proof    is    by 
the  circumstance  of  separate  transaction  of  affairs 
as  it  is  stated  by  Marada, — "gift  and   acceptance 
of  gift,  cattle,  grain,  house,  land  and    attendants, 
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must  be  considered  as  distinct  among  separated 
brethren  as  also  diet,  religious  duties,  income  and 
expenditure.  Separated,  not  unseparated,  brethren 
may  reciprocally  bear  testimony,  become  sureties, 
bestow  gifts  and  accept  presents.  Those,  by  whom 
such  matters  are  publicly  transacted  with  their 
co-heirs,  may  be  known  to  be  separate  even  with- 
out written  evidence." — ch.  XIV,  para.  7, 
Partition  To    a    partition     under    the     Mitakshara    are 

has  impor-     attached    important    consequences,    not    only  as 

t3,nt  results-  ,  "^ 

attached  to      regards  the  enjoyment  of  the    allotments    by    the 
lvfl^»"?^u  separated  owners,  but  also  as  regards  the   powers 

Mitakshara  r        i-  •  11  i  11 

of  alienation  possessed  by  the  owners  and  the 
succession  to  such  allotments.  As  regards  the 
enjoyment  of  the  allotments  by  the  separated 
co-sharers,  the  same  results  follow  a  partition 
But  not  so  under  the  Dayabhaga  ;  but  in  other  respects  .no 
n"^^uu  important  results  are  connected  with  a  separat  on 

Dayabhaga.  t  .        ^^  ,  ,  .p,  ,      ,,  ^ 

under  the  Dayabhaga.  1  bus,  whether  a  mem- 
ber of  a  family  under  the  Dayabhaga  dies  joint 
or  separate,  his  heirs  are  the  same  persons,  and 
whether  he  separates  of^  his  share  or  keeps  it 
joint  with  others,  he  can  always  alienate  his 
interest.  It  is  perhaps  due  to  this  small  import- 
ance of  the  subject  of  separation  under  the 
Dayabhaga  that  we  hardly  find  any  cases  laying 
down  the  test  of  separation  or  unseparation  as 
we  find  under  the  Mitakshara. 
Sonscannot  Partition  can  only  take  place,  as  of  right,    be- 

demand  tween  coparceners.      In  a  Dayabhaga  family  with 

partition  ^  j  o  j 

against  father  at  the  head,  the  father,  as  we  have   already 

father'swiii.  seen,  is  the  absolute  owner  of  all  ancestral  and 
self-acquired  property,  and  his  sons  or  grandsons, 
have  no  control  over  his  actions  in  reference  to 
such  property.  The  result  is  that  sons  or  grand- 
sons have  no  power  to  compel  the  father  to  effect 
a  division  of  his  property  amongst  them  against 
his  will.     But,  as  in  former  times,    wills    were    un- 
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known,  whenever  a  father  in  his  old  age  wished 
to  dispose  of  his  property,  he  divided  it  among 
his  sons,  grandsons  and  other  dependants  in  a 
way  that  pleased  him  most.  Hence  arose  the 
practice  for  the  father  to  effect  a  partition  of  his 
property  among  his  descendants  in  his  lifetime. 
Of  course,  upon  his  death,  when  the  property 
descends  under  the  rules  of  inheritance  to  his 
sons  and  grandsons  in  certain  definite  shares,  it  is 
open  to  these  coparceners  to  effect   a    separation. 

That    sons    have    no     co-ownership     in     their    Sons  have 

f.i)  1I-1  f  joffio  owner- 

tatner  s  wealth  is  clear  from  paras.  14  and    10    ot    ship  in 
chap.  I  of  the  Dayabhaga.     These  paras  are  : —        father's 

14.  "That  is  not  correct  :  for  it  contradicts 
Manu  and  the  rest.  "After  the  deatli  of  the  father 
and  the  mother,  the  brethren,  being  assembled, 
must  divide  equally  the  paternal  estate  :  for  they 
have  not  powers  over  it,  while  their  parents   live." 

18.  "  Devala  to  expressly  denies  the  right  of 
sons  in  their  father's  wealth.  "When  the  father 
is  deceased,  let  the  sons  divide  the  father's  wealth: 
for  sons  have  not  ownership  while  the  father  is 
alive  and  free  from  defect."  (a)  See  Soorjee- 
money  Dossee  v.  Denohiindhoo  Miillick  (1887)  6 
M.  1.  A.  526(553). 

Lest  from    the    use    of    the    expression,    "the    Anyone 

,         .  1     •  I  1     1  .1  1         1  1     •     r         .1         coparcener 

brethren  bemg  assembled,     one   should   mter    the    may  seek 
concurrence   of  all  the  coparceners    necessary    to    partition, 
effect  a  separation,  Jimutvahana  in  paras.  35  ch.  1 
says: — "Since  any  one  coparcener  is  proprietor  of 
his  own  wealth,  partition  at  the  choice  even    of    a 
single  person  is  thence  deducible."  When  a  woman 
as  a  coparcener  seeks  partition    the    court    ought 
to  be    satisfied    that  it  is  a  bona-fide  claim  arising 
from  such  necessities  as  render  partition  desirable 
between    two    joint    owners    and   that    she    would 
properly  represent  the   interest    of    the    estate    in- 
cluding that  of   the    person  who  would  come  after 

47 
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her.     Mohadeay    Kooer  v.  Haruk  Naram  (1882) 
I.  L.  R.  9  Cal.  244. 
^^r?ods  of  Speaking  of  the  periods  of  partition  the  author 

partition  in  cli.  I.  para,  38  says  : — "Thus  there  are  two 
periods  of  partition  :  one^  when  the  father's  pro- 
perty ceases  ;  the  other  by  his  choice  ,  while  his 
right  of  property  endures  ";  and,  again,  in  para 
50 — ''It  is  thus  estabhshed  by  reasoning,  as  well 
as  by  positive  law,  that  two  periods  exist  for  the 
partition  of  wealth  appertaining  to  a  father, 
whether  acquired  by  himself  or  inherited  from 
ancestors." 
Who  are  the  Let  US  next  see  who  the  persons  are    who    are 

sharers.  •  ,     i  ,  •   • 

entitled  to  share  at  a  partition. 

Father  may  When  a  partition  is  made  of  ancestral  property 

double  in  the  father's  lifetime  according    to    his    will,    he 

share.  p^ay    reserve    a    double    share    for     himself — See 

ch.  II  para.  35,  where  the  author    quotes    Brihas- 

pati  and  Narada.      He  may  reserve  a  double  share 

even  in  his  son's  acquisition — ch.  II  para.  65.     As 

regards  his  acquired  property,  he  may  reserve  any 

portion — see    ch.  II  paras.  56  and  73.      But    it    is 

not    necessary    to    examine    the    provisions  of  the 

Unequal         law  in  reference  to  a  partition  made  by  the  father's 

fat'her'"  ^^     ^^^^^'  either  of   his    self-acquired    or    his    ancestral 

allowable.       property.     Under  the  law,  he  has  absolute    power 

over  both  classes  of  property,  and  the  injunctions 

against  unequal  division  are  mere  moral  precepts, 

which  will    not  avail  against    any    partition  made 

by  the  father,  under  the  principle  of  facttmi  valet 

which  we  have  already  considered. 

Partition  At  a  partition  made  after  the  father's  decease, 

after  t^g  persons  entitled    to    share    are    evidently    the 

demise.  persons  v^^ho  under  the    law    jointly   inherited  his 

property.      Now^  I   presume    you    know  that,    the 

right  of  succession  to  property  is   founded  on    the 

Annong  competence  to  offer    oblations    at    obsequies  and 

sirs  on  y.      ^^^^  Manu  in  Book   9,  Sloka  186  declares  :     *'To 


CHAP.    III.]  DAYABHAGA.  37 1 

three  must  libations  of  water  be  made,  to  tliree 
must  libations  of  food  be  presented;  the  fourth  in 
descent  is  the  giver  of  these  offerings  ;  but  the 
fifth  has  no  concern  with  them.*'  According  to 
these  rules,  the  heirs  of  a    deceased  are    his    sons    Sons 

,  J.J  -1  1  grandsons 

grandsons    and    great-grandsons     simultaneously,    and  great- 
where  these  exist;    and  under  the  term  "sons"  are    g'^andsons. 
included  adopted    sons    and    sons    by    women    of 
different    tribes.     But  besides  these  heirs,  others, 
(7.  ^.,  the  widow,  the    mother   and    the    unmarried 
daughters  have    claims    upon    the    estate    of    the    Sons  in- 
deceased    for   maintenance,    and      the   unmarried     ad^jjfted 
daughter  a  further  claim  for  her  marriage  expenses,    sons  and 
When,  therefore,sons,  grand-sons  and  great-grand-    wome'^n^of 
sons  inherit    together    or  exclusively,    the    mother    different 
and  the  other  persons    would    have    a  claim  upon    *'^'  ^^ 
them  for  maintenance  only.   I  have  said  above  that 
the  sons,   grandsons    and    great-grandsons,  where 
they  exist,  are  the  heirs  of  a  man.    You  must  take 
this    as    correct,    subject   to  the  qualification  that 
they  are  not  disqualified  under  the  law  to  inherit. 

Failing  the  above,  other  persons  inherit,  as  the    ^utthesons 

•  J  .'^        1  I  1  1  I  .  ,  «-C.,  must 

Widow,   the    daughter,    the    daughters    sons,    the    not  be  dis- 
father,  the  mother,  the  brothers,  the  nephews  &c.,    qualified, 
each  class  of  relations   succeeding   exclusively    in 
the    order    in   which    they  have  been  here  named. 
In   such  contingencies,    whenever    more    persons 
than    one    of   the  same  class  inherit,  any  of  them 
may  seek  a  partition.      But  in  all  these  cases,    the 
heirs    are    persons   of  the  same  class  similarly  re- 
lated to  the  last  owner,  and  they  take  the   inherit-    Other  heirs 
ance    in    equal    shares.     Thus,    if    there   be  three    ;^heri°arl^ 
grandsons   by    two    daughters    vi^.,    one    by    one    similarly 
daughter  and  two  by  the  other,   the    three    grand-    xakT^t^''^ 
sons  would  share  equally />£?;- r^/'zV^   and    not  per    '^"P'''^- 
stirpes.     We  may,    therefore,  dismiss   such    cases 
from  our  consideration   and    confine    ourselves    to 
the    case    of   the  simultaneous  succession  of  sons, 
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grandsons  and  great-grandsons — relations  of    dif- 
ferent grades, 
Distri-  As  regards  the  shares  of  the    sons,    grandsons 

among  and  great-grandsons  when    they    inherit    together, 

sons,  Jimutvahana    in    ch.    Ill    sec.    i    para  18  says  : — 

and  great-      "  The    rule    of   distribution    among    sons  extends 
grandsons,     equally    to    them    and    to    grandsons    and    great- 
inherit  grandsons  in  the   male    line.     There    is    not    here 
simultane-      ^j^    order    of   succession    following    the    order   of 
proximity  according  to    birth.      For,    those    three 
persons,  the  son,  grandson  ai.d  great-grandson  do 
not  differ  in    regard  to  the  presenting  of  two  obla- 
tions at  sol   mn  obsequies,  one  whicli  was    incum- 
bent   on    the    ancestor    to    present,  and  the  other 
which  is  to  be  tasted  by  his  manes."     The  author 
Texts.  supplements   the    above    in    para,    21    thus: — "If 
there    be    one  son  living,  and  sons  of  another  son 
who  is  deceased,  then  one  share  appertains  to  the 
surviving    son,    and    the    other   share  goes  to  the 
grandsons,  however  numerous.     For,  their  interest 
in    the  wealth  is  founded  on  their  relation  by  birth 
to  their  own  father ;    and  they  have  a  right  to  just 
so    much    as    he    would    have    been   entitled  to," 
And  again  in  para.  23  : — "If  there  be  a    numerous 
issue  of  one  brother  and  few  sons  of  another,  then 
the  allotment  of  shares  is  according  to  the  fathers." 
Cases.  That  sons  share  equally  the  landed    estate    of 
their    deceased    father    has    been    held    from  the 
earliest  times. — Gudadhur  Surma  v.    Ajodharam 
ChowdJiree,    30th    October    1 794,    S.    D.  A.  Rep. 
Vol   I  p.  6  ;  Bhoyruh  Chand  Rai  v.    Russomonee, 
i8th  September  1799,  S.  D.  A.  Rep.  Vol.  I  p,  27  ; 
Issiir  Chunder  Carformah  v.  Gobind  Chand  Car- 
formah,  January   1823,  MacCons  of  H,  L.  74, 

That  grandsons    inherit   per    stirpes    and    not 

per    capita    will    appear  from  the  following  cases  : 

Joynarain  Mullick  v,  Bissiimhhur   Mullick^    Aug. 

18 19,    MacCons    H,   L.  48;  Maiijanatha  Shana- 


sons. 
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bhajra  v.  Narayxna  Shanabhaga  (1882)    I.    L.   R. 
5  Mnd.  362. 

As    regards    ihe    mother,    the    law    under  the     Mother's 
DayabhagH    is  that  slie  is  entitled  to  maintenance     parmio^n 
and  that  at  a   pulition    among    her    sons,    if    she     among 
received  no   property  from  her  husband,  she  takes 
a  share  equal  to  the  share   of   a    son.      Pooreiidra 
Nath  Sen  v.  fleinaiigini  Dassee  (1908)  12    C.  VV. 
N.     1002  ;    Tripura    Sundari    Dehi    v.    Dakshina 
Mohu  Roy    5    C.L.J.    310;    u     C.    W.    N.    698. 
This    case  also  shows  that  the  share  taken  by  the 
mother  at  partition  reverts  to  the  sons.      See   also 
Sorola/i  Dos  see  v.  Bhoobiin  Mohun  Neoghy  (1888) 
I.  L.  R.   15  Cal.  292. 

That  she  do6s  not  take  except  at  a  partition 
among  her  own  sons  appears  from  para.  29  sec.  II 
ch.  Ill,  which  provides: — 'When  partition  is 
made  by  brothers  of  the  whole  blood  after  the 
demise  of  the  father,  an  equal  share  must  be  given 
to  the  mother.  For  the  text  expresses  "the 
mother  should  be  made  an  equal  sharer."  On 
this  point  see  Sh'ib  Chunder  Base  v.  Gooroopro- 
saiid  Bose,  MacCons  H.  L  ;  Jodoonath  Dey  Sircar 
V.  Brojonath  Dey  Sircar  (1874^  12  B.  L.  R.  385  ; 
Cally  Churn  MiUllck  v.  Janova  Dossee  \  Ind.  Jur. 
N.  S  284  ;  Torit  Bhoosun  Bonnerjee  v.  Tara- 
pi'osonno  Bonnerjee  (1879)  I.  L  R,,  4  Cal.  756; 
Jewuioney  Dossee  v.  Attaram  Ghose,  MacCons. 
H.  L.  p.  64/  Hematigini  Dasi  v.  Kedarnath 
Knndu  Clioivdhry  (1889)  I,  L.  R.,  16  Cal,  758 
(see  p.  765)  Kris  to  Bhabinev  Dossee  v.  Ashntosh 
Bosu  Mnllick  (18S6)  1.  L.   R'.,   13  Cal.,  39. 

From  the  above  it  follows,  as  a  corollary  that 
when  a  mother  has  one  son,  she  cannot  demand  a 
share,  though  her  maintenance  may  be  a  charge  on 
the  ancestral  property  in  his  hands. — Jeivnioney 
Dossee  v.  Atlarani  Ghose  above  referred  to. 

That  a  step-mother  cannot  claim  a  share  from 


step-sons 


entitled    to 
share 
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Step-  her    step-sons     appears    from    para.     30    sec.     II 

1^0°  claim  "  cli.  Ill,  Dayabliaga,  which  says: — "Since  the  term 
from  her  " mother "  intends  the  natural  parent  it  cannot 
also  mean  a  step-mother.  For,  a  word  employed 
once  cannot  bear  the  literal  and  metaphorical 
senses  at  the  same  time."  See  Tor'it  Bhoosun 
Bonner jee  v.  Taraprosonno  Bonner  jee  (1879) 
I.  L.  R.  4  Cal.  756. 
When  When  the  partition  is  made  by  the   father,    he 

makes  '^    enjoined    to  allot  to  each  of  his  childless  wives 

partition,        a  share  equal  to    a    son's.     Thus   ch.  Ill    sec.  II 
chUdiels^'^      para.  32  provides: — "Wives   of   the  father  (mean- 
wives  is  ing  step-mothers)   who   have    no    male    issue,  not 
those  who  are  mothers  of  sons,  must  be    rendered 
equal  shares  with    the    son."     So    Vyasa    ordains 
'Even    childless     wives    of    the    father     are    pro- 
nounced equal  sharers."'   But  when    the    partition 
is  made    by  her  step-sons  she  is  simply  entitled  to 
maintenance.     On      this      point     Sricrishna    and 
Achyuta  say: — "A  certain    author    supposes    this 
to    relate    to    partition    made     by    sons     because 
the    father's    wives,    whether    mothers     of     sons, 
or   childless,    take    one    share     apiece    at  a    dis- 
tribution   made   by  the  father.   But  that  is  errone- 
ous ;  for  it  is   inconsistent    with    the    remark    that 
the  word  "mother"  does  not  signify  'step-mother'. 
See    also  the  case  of  Gooroo  Prosad  Bose  v.  Shib 
Chunder  Bose   (1820)    MacCon's   H.    L.    69.     In 
Sorolah  Dossee  v.  Bhoobun  Mohun  Neoghy  (1888) 
I.  L.  R.  15  Cal.   292,   the  judges    observed  :— "If 
there  be  two  groups  of  sons  by    different    mothers 
Mainten-         and    those   groups    separate    each  from  the  other, 
mother  is       ^^^    maintenance  of  the  widow  is  a  charge  on  her 
charge  on       own  sons'    property  not  on  her  step-sons'.     If  her 
(n^otsep-         ^ox\%  do  partition,  it  has  long  been  the  settletl  law 
sons')  of  Bengal  that  her    share    is    taken    out    of     their 
*  ^*"®"  shares,  not  out  of  her  step-sons'.    And  she  has  in 
no  case  a  right  herself  to  initiate  a  partition." 


en 
as 
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That  a  mother,  when  she  has  received  property  lyo^^^^f's 
from  her  husband,  has,  at  a  partition  by  her  sons,  she  h 
to  make  allowance  for  such  property  from  her  share  separate 
will  appear  from  the  following  decisions  :  /ngo- 
viohun  Haldar  v.  Saroda  Moyee  Dossee  (^iSy]) 
I.  L.  R.  3  Cal  149  ;  fodoojiath  Dey  Sircar  \.  Brojo 
Nath  Dey  Sircar  (1874)  12  B.  L.  R.  385,  where 
Justice  Macpherson  held  that  the  expression 
"half"  in  para.  31  sec.  II  ch.  Ill  means  such 
portion  as  may  with  what  she  has  already  received 
give  her  an  equal  share.  Para.  31  runs  in  these 
words  : — "  The  equal  participation  of  the  mother 
with  the  brethren  takes  effect  if  no  separate  pro- 
perty had  been  given  to  the  woman.  But  if  any 
have  been  given,  she  has  half  a  share.  And  if 
the  father  make  an  equal  partition  among  his  sons, 
all  the  wives  who  have  no  issue  must  have  equal 
shares  with  his  sons         ''•'         '■•■  ■'•■'         ."     See 

Kishori  Mohiin  GJiose  v,  Moni  Mohiin  Ghose  ( 1 885; 
I.  L.  R.  12  Cal.    165. 

The  extent  of   a  mother's  share  depends   upon    Mode  of 
the  number  of  her  own    sons    and    the    aggregate    determining 

•  mothor  s 

share  of  these  sons.  Thus,  if  A  and  B  be  the  widows    share  at  a 
of  a  deceased    father    and  A    have  =;    sons  and  B,    division 

fi  m  one  n  6  p 

three  ;  the  sons  of  A  would  be  entitled  together  to  sons, 
^ihs  of  the  inheritance  and  the  sons  of  B  to  the 
remaining  ^ths.  At  a  partition  among  the  sons 
of  A,  A  would  be  entitled  to  ^6  of  5/8ths  share 
and  B  under  similar  circumstances  to  ^  of 
^/gths  share — Hemaiigini  Dasi  v.  Kedarnath 
Kundu  Cho7vdliry  (1889)  1.  L.  R.  16  Cal.  763; 
and  Kristo  BJinbiney  Dossee  v.  Ashiitosh  Bosh 
Mullick  (1886)  I.  L.  R.  13  Cal.  39.  See  also 
Puma  Chandra  Chakravarti  v.  Sarojini  Debt 
(1904)  1.  L.  R.  31  Cal.  1065. 

This  right  of  the  mother  can  only  be  claimed 
at  a  general  partition  and  not  when  a  partition  of 
only    one   item    of  property  takes  place  at  the  in- 
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stance  of  a  stranger. — Bnrahi  Dehi  v.  Dehkaniini 
Debi  {\^g2)  I.  L.  R.  20  Cal.  682  and  the  right 
cannot  be  claimed  except  when  the  partition  is 
completed. — Sheo  Dyal  Tewaree  v.  Judoonath 
Tewaree  (1868)  g  W.  R.  61  explained  in  Tej 
Protap  Singh  v.  Champa  Kalee  Koer  (1885)  I.L.R. 
12  Cal.  96. 
Paternal  Xhe  paternal    grandmother    receives  a    share 

m'o'ther's         like    the    mother    at     a     partition     made     by   the 
share.  father.     Vyasa,    quoted     in    Dayabhaga     ch.    Ill 

sec.  II  para.  32  says: — "Even  childless  wives  of 
the  father  are  pronounced  equal  sharers  and  so 
are  all  paternal  grandmothers  :  they  are  declared 
equal  to  mothers."  But  whether  she  gets  a  share 
at  any  other  partition  is  exceedingly  doubtful  on 
the  authority  of  decided  cases  :  see  Puddimi 
MookJiee  Dossee  v.  Rayee  Mo7iee  Dossee  {I'^Gg) 
12  W.  R.  409;  same  case  in  review  13  W.  R. 
66  ;  Sihhosoondery  Dahia  v,  Bnssoomutty  Dahia 
(1881)  I.  L.  R.  7  Cal.  191.  At  a  partition  between 
his  son  and  a  grandson  by  a  predeceased  son 
she  takes  a  share  equal  to  the  grandson's.  Puma 
Chandra  CJiakravarti  v.  Sarojini  Dehi  (1904) 
I.  L.  R.  31  Cal.  1065  ;  8  C.  W.  N.  763. 
Unmarried  As    to    the    right    of    an    unmarried   daughter 

daughter.  ^^  ^  share,  the  texts  seem  to  conflict  with  each 
other.  Some  declare  her  entitled  to  a  third  of 
a  son's  share,  while  others  enjoin  that  her  bro- 
thers should  allot  sufficient  funds  for  the  celebra- 
tion of  her  nuptials.  Thus  para.  34,  sec.  II. 
ch.  Ill  provides: — "Unmarried  daughters,  follow- 
ing the  allotments  of  sons  take  a  quarter  thereof.". 
Thus  Brihaspati  says — "mothers  are  equal  shar- 
ers with  them  ;  and  daughters  are  entitled  to  a 
fourth  part."  And  similarly  para  35  provides. 
"A  son  has  three  parts  and  a  daughter  one."  So 
Catyayana  declares  :  ''For  the  unmarried  daughter, 
a  quarter  is  allowed  ;  and  three  parts  belong  to  the 
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son.  But  the  right  of  the  owner  to  exercise  discre- 
tion is  admitted  when  the  property  is  small."     So 
again  in  para.  ^6  -.  "If  the  funds  be  small,  sons  must 
give  a  fourth  part  to  daughters  deducting  it  out  of 
their  own  respective  shares."     Thus    Manu  says  : 
"To    the    maiden    sisters,    let   their  brothers  give 
portions  out  of  their  own  allotments  respectively  ; 
let  each  give  a   fourth    part    of    his    own    distinct 
share  :    and    they    who     refuse    to    give    it    shall 
be  degraded."      On  the  other  hand,  para.  37  pro- 
vides :   'Let  each  give."      From    the    mention    of 
giving    and    the    denunciation   of    the  penalty  of 
degradation  if  they  refuse,    it    appears    that    por- 
tions   are    not    taken    by    daughters    as  having  a 
title    to    the    succession.     For    one   brother  does 
not    give    a    portion    out    of  his  own  allotment  to 
another  brother  who  has  a  right   of    inheritance." 
And  again  in  para.  39:   "Thus  since  the  daughter 
takes  not  in  right  of  inheritance,    if  the  wealth  be 
great,  funds  sufficient  for  the  nuptials    should    be 
allotted.      It    is    not    an  indispensable  rule  that  a 
fourth  part  shall  be  assigned." 

Elsewhere  will  be  found    the    observations    of    Her  share 
Professor  Tolly  on  this  point  which  I  have'   quoted    ["^ans 

1  iT7~»  ;  ^A  •  ^^  funds  suTTi- 

at    length.     In    DamoodiLr   Misser    v.   Senahutty    cient  for 
Misram    I.   L.    R.  8  Cal.  537,  the  High  Court  of    her  nuptials. 
Calcutta  held  that  the  brothers  had  only    to    pro- 
vide for  the  nuptials  of  their  sisters. 

As  under  the  Mitakshara,  so  under  the  Daya-    who  are 
bhaga,  certain  persons  are  considered  disqualified    fo^iJ^h^erfr'' 
to  inherit  or  to  participate.      In   ch.    V,    para.    11 
Jimutvahana    quotes    Devala  :    "When  the  father    They  must- 
is  dead  as  well   as    in    his    lifetime,    an    impotent     ed  e^xTep^*' 
man,  a  leper,  a  madman,  an  idiot,  a  blind  man,  an    the  outcast, 
outcast,  the  offspring  of  an  outcast  and  a    person 
wearing    the    token  of  religious  mendicity  are  not 

'  Ante  p.  351. 
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competent  to  share  the  heritage.  Food  and  raiment 
should  be  given  to  them  excepting  the  outcast.  But 
the  sons  of  such  persons  being  free  from  similar 
defects  shall  obtain  their  father's  share  of  the  in- 
heritance.  '  A  person  wearing  the  token  of  re- 
ligious mendicity'  is  one  who  has  become  a  religi- 
ous wanderer  or  ascetic."  As  to  the  disqualified, 
their  childless  wives  must  be  supported  for  life,  and 
their  daughters  must  be  maintained  until  married 
(see  para.  19,  ch.  V,  Dayabhaga). 

As  to  a  son  born  after  partition,  para.  10,  ch. 
VII  of  the  Dayabhaga  provides  : — "If  property 
inherited  from  the  grandfather  as  land  or  the  like, 
had  been  divided,  he  may  take  a  share  of  such 
property  from  his  brothers  :  for,  partition  of  it 
is  authorized  only  when  the  mother  becomes 
incapable  of  bearing  more  children.  Conse- 
quently since  the  partition  is  illegal,  having  been 
made  in  other  circumstances,  it  ought  to  be 
annulled." 

If  a  coparcener  is  absent  at  the  time  of  par- 
tition, he  would  be  entitled  to  his  due  share  on 
return.     Dayabhaga  ch.  VIII. 

So  also  effects  left  undivided  at  a  partition 
may  be  subsequently  divided.  Jogendra  Nath 
Roy  V.  Baladeh  Das   Marwari  12  C.  W.  N.  127  ; 

6  C.L.J.  735- 

We  have  seen  that  in  former  days  '  males 
belonging  to  higher  castes  could  marry  females 
of  the  same  or  lower  castes.  Sons  born  of 
such  marriages  had  various  shares  assigned  to 
them.  Jimutvahana  treats  of  this  subject  in  ch. 
IX.  As  such  marriages  are  unknown  in  our  days — 
the  only  circumstance  that  ought  to  be  noted  in 
this  connection  is  the  prohibition  against  division 
among    any    but   sons  by  a  Brahmini  of  what  has 


'  Ante,  p,  35. 
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been  acquired  by  the  father  throusjh    acceptance 
of  a  pious  donation — para.   17,  ch.  IX. 

When  a  natural  son  is  born  to  a    father   after    9°'^P^''' 
he  has  adopted  a  son,  the  natural  and  the  adopted    between  a 
son  share  in  the  proportion  of  2  to  i.     See  ch.  X    "a<^'*ai  and 
para.    7.     From    this    it    follows  that   if  there  are    son!  °^^^ 
two  natural  sons,  they  would   get  4    shares    while 
the  adopted  son  would  get  one. 

The  Dayabhaga,  in  the  same  way  as  the  Mita-     ^r°*,^^.7  °1 

,     ,  /  J-  '•       .•         I  II  r     whole  blood 

Kshara,  makes  a  distmction  between  brothers  of  and  half 
the  whole-blood  and  half-blood.  Where  brothers  ^^°°^' 
of  the  whole  and  the  half-blood  are  all  re-united, 
the  brothers  of  the  whole-blood  share  the  inheri- 
tance to  the  exclusion  of  those  of  the  half-blood  ; 
so  also  where  they  are  all  separated.  But  where 
brothers  of  the  half-blood  are  re-united,  while  those 
of  the  whole-blood  are  separate,  all  of  them  of 
both  classes  share  equally.  Of  course,  where 
uterine  brothers  are  associated  while  the  half- 
brothers  are  not  so,  the  inheritance  goes  exclusive- 
ly to  the  whole  brothers.  Jimutvahana  says  in  para. 
36,  sec.  V,  ch.  XI — "Among  whole  brothers  if 
one  be  re-united  after  separation,  the  estate  be- 
longs to  him.  If  an  unassociated  whole  brother 
and  re-united  half-brother  exist,  it  devolves  on 
both  of  them.  If  there  be  only  half-brothers,  the 
property  of  the  deceased  must  be  assigned  in 
the  first  instance  to  a  re-united  one  ;  but  if  there 
be  none  such,  then  to  the  half-brother  who  is  not 
re-united." 

The  same  rule  is  affirmed  in  relation   to    asso- 
ciated and  unassociated  uncles  in  para.  39. 

Whatever  doubts  may  arise  in  reference  to  the    Who  may 
relations  who  are  competent  to  re-unite  under  the    ''®"""'*®* 
Mitakshara,  the  Dayabhaga  is  very    clear    in    its 
provisions.     Thus  in  para.    3,    ch.    XII    re-united 
coparceners  are  described  :  "  He  who  being   once 
separated  dwells  again  through    affection  with  his 
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fatlier,  brother  or  paternal  uncle  is  termed  "  re- 
united," and  para.  4  excludes  all  other  relations.  It 
says  "  A  special  association  among  persons  other 
than  the  relations  here  enumerated  is  not  to  be 
acknowledged  as  a  re-union  of  parceners  ;  for  the 
enumeration  would  be  unmeaning." 

Where  several  persons  of  the  same  class 
inherit  together,  as  widows,  daughters,  nephews, 
uncles  &c.,  they  are  equal  sharers  in  the  corpus 
and  a  separation  of  their  interests  may  be  effected 
in  accordance  with  the  procedure  prescribed  in  a 
following  Chapter. 
Partition  Thg  Madras  Court  in  Kathaperumal  v.     Ven- 

c^ilows.  kahai[\'i^o)  I.  L.  R.  2  Mad.  194,  held  that  there 
could  be  no  compulsory  partition,  (though  there 
could  be  one  by  arrangement  between  two  co- 
widows  inheriting  their  husband's  property  toge- 
ther, and  that  the  interest  of  one  of  the  widows 
could  not  be  alienated.  But  this  ruling  was  dis- 
sented from  in  Janoki  Nath  Mukhopadhya  v. 
Mothuranath  Mukhopadhya  (1883)  I.  L.  R.  9 
Cal.  580  F.  B.;  12  C.  L.  R.  215.  See  also 
Bhiigivandeen  Doobey  v.  Myna  Baee  11  M.  LA. 
487  ;  9  W.  R.,  P.  C.  23 ;  Sundar  v.  Parbati 
(1889)  /.  L.  R.  12  All.  51;  L  R.,  16.  I.A., 
1 86  ;  Gajnpathi  Nilamani  v.  Gajapathi  Radha- 
mani  (1877)  I.  L.  R.  i  Mad.  290;  i,  C.  L.  R. 
97;  L.  R.  4  1.  A.  212.  Bepiii  Behari  Modiick 
V.  Lai  Mohun  Chattopadhya  (1885)  I- .  L.  R. 
12  Cal.  209;  Thaknrmani  Singh  v.  Dai  Rani 
koeri  (1906)  I.  L.  R.  33  Cal.  1079;  Kanni 
Ainmal  v.  Ammakannu  A^nnial  (1899)  I.  L.  R. 
23  Mad.  504 
Among  So    in    tlie    case    of    daughters,   there  may  be 

daughters.  ^  partition  among  them — Padmamani  Dasi  v. 
Jagadamba  Dasi  (1871)  6  B.  L.  R.  134.  Ram 
Mohan  Lalw.  Mid  Chand  {igo^)  I.  L.  R.  28  All. 
39;  Kedu  Gari  v.  Ramani  Dassi  7  Ind.  Cas.  884. 
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I  have  already'    noticed  that  amone:  co-widows   as    Survivor- 

-'  ,  1  •     I  f  •  I  •         ship  among 

well  as  among  daughters,  the  right  ot  survivorship  co-widows 

obtains,    and    that    it    is    so    strong  that  it  is    not  f^^  daugh- 
destroyed  by  partition.     Kanni  Am?nal  v.   A?)ima- 
kannu  Am?fta I  {\Sgg)  I.  L.  R.  23  Mad.  504. 

Touching  the  question  of  the  interest  which    a  interest 

woman  obtains  over  a  share  allotted  to    her    at    a  ^^'^^  ^ 

partition,    Justice     Wilson    in    Soro/ah    Dossce    v.  in  share 

Blmban  Mohitn  Neocrhyii^'^^)  l.h.    R.     i^    Cal.  allotted  at 

ro,  I  1  1         ,  partition  to 

292  says:— •"  1  he  wires  interest  in  her  husbands  meet  her 
estate  resolves  itself  into  a  rio[ht  to  maintenance  "T^^'^^en- 
except  in  the  absence  of  lineal  male  heirs,  in  which 
case  she  takes  the  inheritance,  and  in  two  cases — 
one  occurring  in  her  husband's  lifetime,  the  other 
after  his  death — in  which  she  takes  a  share.  *  ••• 
*  *       .       The  conclusion  which  1   draw    from 

the  Bengal  authorities  is,  that  a  wife's  interest  in 
her  husband's  estate  given  to  her  by  marriage 
ceases  upon  the  death  of  her  husband  leaving 
lineal  heirs  in  the  male  line  ;  that  such  heirs  take 
the  whole  estate ;  and  that  the  share  which  a 
mother  takes  on  a  partition  among  her  sons  she 
does  not  take  from  her  husband,  either  by  inheri- 
tance, or  by  way  of  survivorship  in  continuation  of 
any  pre-existing  interest ;  but  that  she  takes  it 
from  her  sons  in  lieu  of,  or  by  way  of  provision 
for,  that  maintenance  for  which  they  and  their 
estates  are  already  bound.  1  think  it  follows  as  a 
necessary  inference  that,  on  her  death  that  share 
does  not  descend  as  if  she  had  inherited  it  from 
her  husband,  but  goes  back  to  her  sons  from 
whom  she  received  it." 

Agreements    made  between    coparceners    that    Agreements 
they  would  never  effect  severance  of  their  interests    "°^  ^°  . 

•',  .      ,  ,  ,  ,  ,         separate. 

are  bmding  on  them,  but  such  agreements  to  the 
effect  that  neither  the  coparceners  nor  their    heirs 

'  Ante  p.  51. 
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should  ever  effect  any  parlition  are  not  binding  on 
the  heirs. — Rajender  Datt  v.  Sham  Chiuid  Mitter 
(1880)  I.  L.  R.  6  Cal.  106.  Chnndar  Sekhar  v. 
Kundan  Lai  5  A.  L.  J.  672=A.  W.  N.  (1908)  259  ; 
Ramdhone  Ghose  v.  Anund  Chunder  Gliose  (1864) 
2  Hyde  97  ;  Srimohan  Thakiirv.  Macgregor  I.L.R. 
28  Cal.  769;  Venkatrammanna  v.  Bramrnanna 
(1868)  4  Mad.  H.C.  345  Krishnendra  Nath  Sarkar 
V.  Debandra  Nath  Sarkar  (1908)  12  C.W.N.  793. 
In  Ramlinga  Khanapure  v.  Virupakshi  Khana- 
pure  (1883)  1.  L.  R.  7  Bom.  538,  it  was  held  that 
an  agreement  between  coparceners  never  to 
divide  certain  property  was  invalid  under  the 
Hindu  law  as  tending  to  create  a  perpetuity. 

It  has  been  held  that  unless  the  agreement 
against  partition  between  coparceners  provided 
also  against  alienation,  the  alienee  would  be 
competent  to  seek  partition.  Anath  v.  Mackintosh 
8  B.  L.  R.  60 ;  Rajender  Dutt  v.  Sham  Chund 
Mitter  (1880)  I.  L.  R.  6  Cal.  106. 

So  it  has  been  held  that  a  direction  in  a  will 
prohibiting  partition  has  no  effect.  Mokoondo 
Lall  Shaw  v.  Gonesh  Chunder  Shaw  (1875)  I.  L.  R. 
I  Cal.  104;  Raikishori  Dasi  v.  Dehendr anath 
Sircar  (1887)  L.  R.  15  I.  A.  ^^ ;  I.  L.  R.  15 
Cal.  409. 
Mahome-  fj^g  Mahomedans   have    no    personal    law    of 

QSin    L-2LW  Oi  .  ,      , 

partition.  their  own  for  the  separation  of  joint  ownership. 
Among  them,  joint  ownership  is  oftentimes  the 
result  of  several  persons — males  and  females — 
jointly  inheriting  the  estate  of  a  deceased  relative. 
The  heirs  succeed  to  specific  shares,  as  in  the 
Dayabhaga,  while  the  interest  which  the  female 
heirs  take  is  in  no  sense  different  from  the  interest 
of  their  male  co-sharers.  If,  under  these  circum- 
stances, any  sharer  in  the  corpus  wishes  to  have 
some  portion  of  the  corpus  meted  out  to  him 
as   representing   his    interest,    he    has  to    follow 
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the     procedure     prescribed     in     the    succeeding 
chapters. 

The  Mahomedan  Law  of  inheritance  is  not  Mahome- 
relevant  to  our  present  discussion.  I  shall  not,  in^her1un°ce. 
therefore,  consider  the  details  of  the  law  of  inherit- 
ance, but  shall  simply  indicate  generally  the  shares 
of  the  several  heirs  when  they  inherit  together  so 
that  you  may  determine  how  a  partition  is  to  be 
made  in  any  particular  case. 

The  order  of  succeession  in  the  Shia  sect  is 
different  from  that  in  the  Soonnee  ;  but  the  funda- 
mental doctrine  which  is  quoted  below  is  the  same 
in  both  sects.  The  doctrine  I  refer  to  is  : — "God 
hath  thus  commended  you  concerning  your  chil- 
dren. A  male  shall  have  as  much  as  the  share 
of  two  females ;  but  if  they  be  females  only,  and 
above  two  in  number,  they  shall  have  two-third 
parts  of  what  the  deceased  shall  leave  ;  and  if  there 
be  but  one  she  shall  have  the  half;  and  the 
parents  of  the  deceased  shall  have  each  of  them 
a  sixth  part  of  what  he  shall  leave,  if  he  have  a 
child:  but  if  he  have  no  child,  and  his  parent  be 
his  heir,  then  his  mother  shall  have  the  third  part, 
and  if  he  have  brethren,  his  mother  shall  have  a 
sixth  part  after  the  legacies  which  he  shall  be- 
queath, and  his  debts  be  paid.  Ye  know  not 
whether  your  parents  or  your  children  be  of  greater 
use  unto  you.  Moreover  you  may  claim  half  of 
what  your  wives  shall  leave,  if  they  have  no  issue ; 
but  if  they  have  issue,  then  ye  shall  have  the 
fourth  part  of  what  they  shall  leave,  after  the 
legacies  which  they  shall  bequeath  and  their  debts 
be  paid  ;  they  also  shall  have  the  fourth  part  of 
what  ye  shall  leave  in  case  ye  have  no  issue  ;  but 
if  ye  have  issue,  then  they  shall  have  the  eighth 
ifart  of  what  ye  shall  leave  after  the  legacies  which 
pe  shall  bequeath  and  your  debts  be  paid.  And 
y  a  man  or  woman's  substance  be   inherited  by    a 
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distant  relation  and  he  or  she  have  a  brother  or 
sister,  each  of  them  two  shall  have  a  sixth  part  of 
the  estate  ;  but  if  there  be  more  than  this  number 
they  shall  be  equal  sharers  in  the  third  part,  after 
payment  of  the  legacies  which  shall  be  bequeathed, 
and  the  debts  without  prejudice  to  the  heirs." 

"  They  will  consult  thee  for  thy  decision  in 
certain  cases  :  say  unto  them,  God  giveth  you 
these  determinations  concerning  the  more  remote 
degrees  of  kindred.  If  a  man  die  without  issue 
and  have  a  sister,  she  shall  have  the  half  of  what 
he  shall  leave,  and  he  shall  be  heir  to  her,  in  case 
she  have  no  issue ;  but  if  there  be  two  sisters, 
they  shall  have,  between  them,  two  third  parts  of 
what  he  shall  leave  ;  and  if  there  be  several  both 
brothers  and  sisters,  a  male  shall  have  as  much  as 
the  portion  of  two  females"  Koran,  Chapter  4. 
Interest  From    the  above  you  will  see  that  not  only  do 

femaie*^^         the  children  but  the  father,    the    mother,    and  the 
heirs.  husband    or   wife  simultaneously  inherit  in  certain 

shares.  There  is  no  distinction  between  real  and 
personal  or  between  ancestral  and  acquired  pro- 
perty. Females  always  get  half  the  share  of 
males  similarly  related  when  inheriting  with  them, 
and  take  with  the  same  full  proprietary  right  as 
males,  so  that  the  shares  inherited  by  them  devolve 
after  their  deaths  on  theh-  heirs.  A  right  of  re- 
presentation is  unknown  and  illegitimate  children 
inherit  only  from  the  mother  and  mother's  kindred. 
Special  law  ]  presume  you  also  know  that  under  the  Maho- 

^s  to  wills.  rneci^n  law  no  person  can  disinherit  an  heir  at 
law  and  that  a  devise  holds  good  only  to  the 
extent  of  a  third  of  the  entire  property. 

In  any  given  case  of  partition  among  the  Ma- 
homedan  heirs,  the  shares  will  have  to  be  first 
determined  according  to  the  rules  of  inheritance 
and  then  partition  effected  according  to  the  pro- 
cedure laid  down  in  the  succeeding  Chapters. 


CHAPTER  IV. 

The  General    Law  of  Partition  of  all 

CLASSES  OF  Joint    Property  except 

Revenue-paying  estates 

Hitherto  we  have  considered  the  personal  law  s^ope  of 
of  the  Hindus  and  Mahomedans  for  the  partition  chapter, 
of  joint  property.  That  law  is  applicable  to 
determine  the  shares  of  the  various  individuals 
who  jointly  succeed  to  the  estate  of  a  deceased 
proprietor.  The  procedure  according  to  which 
the  actual  separation  of  the  shares  has  to  be 
effected,  or  rather  according  to  which  specific 
portions  of  the  joint  property  representing  the 
different  shares  have  to  be  allotted  is  laid  down 
by  statutes  generally  for  all  classes  of  property. 
In  this  Chapter,  I  intend  to  discuss  those  general 
rules  of  procedure,  which  are  applicable  to  all 
immoveable  property  except  the  revenue-paying 
estates. 

The    rules    that    we    are  now  about  to  discuss    Jurisdiction 
are    of    general    application  throughout  the  whole    coSrts  b 
of    British    India.     Until    recently,    {i.e.   the  19th    fore  the 
March    1893    when    Act    IV    of  1893  authorizing    ^^f/^^?^ 

1  1  r      1  11  •     °       '^^^   IV  of 

m  certain  cases  the  sale  of  the  whole  or  a  portion  1893. 
of  the  property  sought  to  be  partitioned  was 
passed),  the  Civil  Courts  had  no  jurisdiction  to 
cause  a  sale  of  any  portion  of  the  joint  pro- 
perty but  were  obliged,  however  inconvenient  the 
partition  into  small  shares  might  be  to  the  parties, 
to  effect  a  separation  by  metes  and  bounds  ac- 
cording   to    the  provisions   of  the  Civil  Procedure 

49 
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Code.  The  result  was  that  partition,  in  several 
instances,  was  entirely  destructive  of  the  property. 
But  since  that  year,  the  legislature  has  authorized 
the  Courts  in  certain  circumstances  to  cause  a 
sale  of  the  whole  or  a  portion  of  the  property 
under  partition  in  the  interests  of  the  joint  owners. 
We  shall  discuss  the  provisions  of  the  Act  at 
length  presently.  But  before  entering  upon  that 
discussion,  let  me  state  to  you  that  previously  to 
the  passing  of  the  Act,  Civil  Courts  had  for 
their  guidance,  only  the  provisions  of  sections 
396-400  of  the  Civil  Procedure  Code  of  1882. 
By  this  I  do  not  intend  to  convey  that  as  a 
matter  of  fact  Courts  did  not  exercise  their  dis- 
cretion in  partition  suits  so  as  to  produce  the 
least  possible  hardship  to  any  sharer.  On  the 
contrary,  the  general  words  of  sec.  396  para.  2  gave 
the  commissioners  for  partition  and  the  Courts 
ample  powers  in  the  making  of  the  allotments. 
It  is  also  a  fact  that  previous  to  Act  I\^  of  1893 
Sale  of  parties    in    their    ov.'n    interests    did    often    cause 

Wnols  or 

portion  of  sales  of  whole  or  portions  of  properties  under  par- 
joint  pro-  tition  rather  than  suffer  the  loss  and  incon- 
purposes  venience  attendant  on  partition  into  small  shares, 
of  partition  js^qj-  ^q  [  rng^n  that  there  are  at  present  any  rules 

D  G  TO  rsAct  .  .,  . 

IV  of  1893  for  the  guidance  of  the  Civil  Courts  in  effecting 
an  actual  division  besides  those  contained  in  the 
Civil  Procedure  Code.  The  Act  of  1893  only 
provides  for  sale  of  the  whole  or  a  portion  of  the 
property  under  partition  in  certain  contingencies. 

In  some  cases,  as  in  those  of  joint  property 
under  the  Mitakshara,  the  partition  proceedings 
may  have  to  determine  the  extent  of  shares  of  the 
different  owners  before  effecting  an  actual  sever- 
ance into  distinct  portions ;  while  in  other  in- 
stances the  shares  are  definitively  known,  and  the 
object  of  the  proceedings  is  merely  to  create 
several  independent  and  exclusive  estates  out   of 
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one.  Bill  no  parliiioti  [)roceedini^s  would  be 
complete  wilhouL  final  severance.  In  a  partition 
suit,  the  question  whether  a  particular  property 
alleged  to  be  joint  really  possesses  that  character 
must  be  determined  before  the  preliminary  decree 
is  made.  Upciidra  Natli  Baucrjcc  v.  Umes 
Chiindcr  Bancncc  12  C.  L.  |.  2^. 

The   right   to  partition  exists  when  two  parties    amon'°" 
are    in    joint    possession    of    land,  although    their    owners 
titles    may    not    be  identical.     BJiag^mi  ^Sn/iai  v.    It^^.lfJ'nr" 
Bipiu  Bchari  M'lttcr  (1910)  I.   L.  R.  37  Cal.  918-    titles 
14  C.   W.  N.  962  ;    12  C.  L.  J.   240;  8  iMad.  Law 
Times   22S;   7    Ind.   Cases  548.     See  in  this  con- 
nection Vpendra  Chandra  S'liioha  Roy  v.  Malionied 
Faio  CJio-a'd/irv  (1908)  7  C.L.  J.  449=  12   C.W.N. 
670,  Hemadri  Natli  Khan  v.  Rainahi  Kani  Boy 
I.  L.  R,  24  Cal.  575. 

A    partition    of    joint    property    is   not   an   ex-    .^°^^'"'t'en 

,  ^  J  f       f        J  ^  instrument 

Change    within  the   meaning   or    sec.    118  of  the    necessary. 
Transfer   of   Property   Act   and   is   not  by  law  re- 
quired   to   be  effected  by  an  instrument  in  writing 
Safya  Kumar  Banerjce  v.  Safya  Kr'ipal  Bancrjce 
(1909)     10    C.    L.    J.    503;    3    Ind.    Cases    24?; 
Gyanncssa  v.  Moharakanncssa    (1897)  I.  L.  R.  25 
Cal.    210 ;    Bc7i'nn    Per  sad    v.    Mnssuniat  RadJia 
5.^^7(1846)  4  M.  I.  A.  137   (176)  where   an    ins-    SeT" 
trument    in    the    nature    of    a    will    was    held    to    to  have 
operate  as  a  partition  ;  7  W.  R.  y^  P.  C. ;  4  Mad.    f^.^^^.^n 
Law    limes    304;   10    ]\L    L.    J.    228   and  3  Ind. 
Cases  321  and  see  also  I.  L.  R.'  7  Cal.  309. 

When  accounts  nave  to  be  taken   with   a   view    Partition  in 
to    a    partition  of  joint   family  properties,  the  en-    J°'"<-fa"^'!y 

.  'I'l  1  >"-  '-■'        Has  no  con- 

quiry  is  mainly  into   the    assets    then    existing    in    cern  with 
the   hand   of  the  different  members  of  the  family,    sac/iop^s"" 
The    head    of  the    family    cannot    in    general    be 
called    upon    to    defend 'the    propriety    of     past 
transactions    of  the    family.       Bhimuini   Proshad 
Shahn  v.  /nggcrnath  Shahu  (1909)    13  C.  W.  N. 
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Liability  of 
Karta  dif- 
ferent to  an 
agent's 


Partition  by 
the  parties 
themselves. 


By  refer- 
ence to  arbi- 
trators. 


309;  9  C.  L.  J.  133;  fiiginoJiaiidas  Ulangaldas 
V.  Sir  Maiigaldas  Nafliiib/ioy  (1S86)  I.  L!  R.  10 
Bom.  528;  A^aniyan  Bin  Bahaji  v.  Nathaji 
Diirgaji  Manendi  (1903)  I.  L.  R.  28  Bom.  201. 

In  this  respect  the  position  of  the  head  of  the 
family  is  different  from  that  of  an  agent — Raja 
Seti'ucherla  Ramahhndra  v.  Ra)a  Setrucherla 
Virahhadra  (1899)  I.  L.  R.  22  Mad.  470  ;  L.  R. 
26  I.  A.  167. 

Now,  partition  may  be  either  voluntary  or  com- 
pulsory. When  it  is  made  voluntarily  by  the  parties 
interested,  they  generally  determine  their  respective 
shares  and  then  make  their  own  allotments  amongr 
themselves.  In  cases  where  the  shares  are  equal, 
they  make  the  divisions  as  nearly  equal  as  they  can, 
and  then  either  the  owners  according  to  their 
seniority  make  the  selection,  or  when  such  selec- 
tion is  not  allowed,  they  draw  lots.  And  finally  to 
create  good  titles  to  the  separate  portions  they 
execute  mutual  convevances  or  releases. 

In  other  cases  where  the  properties  are  small 
in  extent  and  the  parlies  do  not  apprehend  long 
disputations  over  the  valuations  of  the  properties 
though  they  cannot  agree  among  themselves  as 
to  the  allotments,  the  owners  refer  to  some  arbi- 
trators, who  with  such  help  as  the  parties  give 
them,  value  the  entire  property  to  be  divided, 
make  the  different  allotments  and  publish  an 
award.  If  the  parties  have  no  objection  to  the 
award,  they  cause  it  to  be  registered  under  Act 
HI  of  1877,  ^^^-  '7  cl.  (i)  and  either  file  it  in 
Court  under  the  provisions  of  cl.  20  Sch.  II  of 
the  Civil  Procedure  Code  of  1908  or  execute 
mutual  conveyances  or  releases  in  respect  of  the 
different  divisions.  If  all  the  parties  think  the 
award  bad,  they  take  no  action  upon  it.  But,  if 
some  of  the  parties  wish  it  to  be  enforced,  they 
proceed  under  cl.  20  Sch.  II  Civil  Procedure  Code, 
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In  all  cases  where  the  parties  appoint  arbitrators 
to  make  a  partition,  they  generally  execute 
written  agreements  for  such  purpose.  If  after 
the  execution  of  a  written  agreement  appointing 
arbitrators  to  effect  a  division,  any  of  the  parties 
has  reason  to  apprehend  that  the  agreement  may 
not  be  carried  out,  he  may  apply  to  Court  and 
file  the  agreement  under  the  provisions  of  cl.  20 
Sch.  II  Civil  Procedure  Code;   V  of  1908. 

In  this  connection  allow  me  to  note  a  distinc- 
tion, pointed  out  by  Mr.  Justice  Farran  \n  Adhibai 
V.  Cursandas  Nathu  (1886)  I.  L.  R.  11  Bom.  199, 
between  an  actual  submission  to  arbitration  and 
a  contract  generally  to  refer  a  controversy  to 
arbitration. 

That  learned  judge  said  that  in  an  actual  sub-    Scope  of 
mission  it  was  necessary  that  the  points    in    issue    xiv  ofi882 
should  be  definitively  submitted  to  named  arbitra-    and  s.  21  of 
tors,  and  that  such  cases    were    contemplated    in    1877. 
section  523  Civil  Procedure  Code  of   1882  corres- 
ponding   to  cl.  17  Sch.  II  Act  V  of   1908,     while 
a    general    agreement    to     refer    an     existing    or 
possible    future    dispute    to   arbitration  fell  within 
the  purview  of  the  last    para,  of  sec.    21    Specific 
Relief    Act    I  of    1877,  and  that  in  cases  of    such 
general     agreement,    the     Court    by    refusing    to 
entertain    suits    under    the    provisions  of  sec.    21 
abovementioned,  might  compel  the  parties  to  have 
their  differences  settled  by  arbitration. 

The  last  para,  of  the  section  above  alluded  to 
runs  in  these  words  : — "And  save  as  provided  by 
the  Code  of  Civil  Procedure,  no  contract  to  refer 
a  controversy  to  arbitration  shall  be  specifically 
enforced  ;  but  if  any  person  who  has  made  such 
a  contract  and  has  refused  to  perform  it,  sues  in 
respect  of  any  subject  which  he  has  contracted  to 
refer,  the  existence  of  such  contract  shall  bar  the 
suit." 


390 


LAW    OF    PARTITION.       [CHAP.  IV.. 


Justice    Farran    says: — "The   object    of    the 
section  is  to    compel    parties,   who    have    agreed 
to  refer  a  matter  to  arbitration,   so    to  refer  it  be- 
fore having  recourse  to  a    Court    of  law.      Excep- 
tion I  to  section  28    of  the    Contract    Act    IX    of 
1872    provided    the    remedy    of  a  suit  for  specific 
performance  for  a    limited    class    of    contracts    to 
refer    to    arbitration.     That    was    opposed    to  the 
English  authorities,  which  have    decided    that  the 
Courts  should  not  grant    specific    performance  of 
agreements  to  refer — Fry  on  Specific  Performance 
p.  417.     That  portion  of  section    28    of    the  Con- 
tract Act  IX  of  1872  has,  probably  for  that  reason, 
been  repealed  and    the    section    under   considera- 
tion   has    provided    a    new    means    of  compelling 
parties  to  agreements    to    refer  to  carry  them  out 
by  an  actual  reference,  namely,    by    placing  them 
under  a  severe  disability,  if  they  refuse  to    do    so. 
The  mischief  to  be  suppressed  was   the    refusal  of 
parties,  who  had  agreed  to  refer   disputes  to  arbi- 
tration, to  carry  out  such    engagements    in  specie. 
The  object  aimed  at,  was  to  induce  parties  to  such 
agreements  to  have  recourse  to  arbitration    before 
proceeding  by  suit.     In  respect  of  an    actual  sub- 
mission to  arbitration  there  was  no  such    mischief 
to  be  suppressed.     Where  a  specific   dispute    had 
been    referred    to    the    arbitration    of  named  arbi- 
trators, the  Civil    Procedure  Code    (XIV  of  1882) 
made    ample  provision    for  compelling   the  parties 
to  the  submission  to  abide  by,    and  carry    out,  its 
terms,  unless  they  could    shew    sufficient  cause  to 
the  contrary  :    see  section  523.     The  Privy  Coun- 
cil have  held  that  the  parties   to    such    a    submis- 
sion   are    not    at    liberty,   unless    for  good  cause, 
to     withdraw     from     it     before     it     is     filed    in 
Court — Pestonjee    Nussurwanjee    v.    Manockjee.^ 

f"~  "•"    -■--■'■      ' • •    •         "'*"■■■' 

'  12  M.  I.  A.  112. 
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That    was    a    decision    under     Section     326     of 

Act    VIII    of    1859,     but    the    provisions    of    the 

present    Code    are    almost   identical    with    it.      If 

the  withdrawal  of  a    party  from  an  actual  suhmis- 

sion    to    arbitration    were    a    refusal    to  perform  a 

contract  to  refer    within  the    meaning    of    section 

21  of  the  Specific  Relief  Act  I  of  1877,  the  result 

would  be  that  a  withdrawal,   for   good  cause,  from 

a  submission  would   preclude  the    party    so    with-  .1 

drawing    from    suing    in     respect     of    the     same  "''' 

matter ;  otherwise,  it  would  be'necessary    to    read 

into  the  Section,  after  the  words  "has  refused    to 

perform    it,"    the    words  "unless  for    good    cause 

shown  ;"    but    their  Lordships    intimated      in    the 

above  case  that    a    withdrawal  from  a  submission 

to  arbitration  would  be  in  many  cases  justifiable." 

From  the  above  it  is  clear  that  the   law    pre-  .-.'; 

vents  a    suit    for   partition    when  the  parties  have  - -' 

entered  into  an  agreement  to  have  the  partition 
effected  through  arbitrators  named,  except  when 
good  cause  is  shown  why  the  agreement  should 
not  be  enforced. 

Hitherto  we  have  considered  only    two   modes    Partition  by 
usually  adopted  by  parties  for  effecting  a  partition    application 

«f  •  ui  .•        u  ,11  to  court  for 

ot  immoveable  properties  by  arrangement.    In  the    reference  to 
third  mode,  some  of  the  persons  interested  in  the    arbitration 
property  file  a  plaint  in  the  Court  having  jurisdic-    xivof*'^^* 
tion,  with  a  prayer  that  a    division  of  the  property    1882) 
specified  may  be    effected,    and    sometimes    also 
with  a  further  prayer  to  have    accounts    taken    of 
the  profits  of  the  property    in  the    hands    of    the 
defendants.     We  have  in  Chapter  VII'   seen  how 
such    a     suit    should    be    valued    for  purposes  of 
determining  the  jurisdiction  of  the  Court  in  which 
the  plaint  should  be  presented.       As    regards    the 
question  of  territorial    jurisdiction,   that  is    deter- 

'   Ante  pp.  274-275. 


392  LAW    OF    PARTITION.        [CHAP.  IV. 

mined  with  reference  to    the    provisions  of  Sees. 
16  and  17    of    the  Civil  Procedure  Code  of  1908. 
Then,  when  the  defendants  appear  in  the  suit,  all 
the  parties — the  plaintiffs  as   well    as    the    defen- 
dants— In  pursuance  of   their  agreement  apply  to 
Partition  by    the    Court    under   the    provisions  of  cl.  I  Sch.  11 
fhrougr'^     of  the  Civil  Procedure    Code  that  the  matters   in 
commis-         difference    between  them    be  referred    to  arbltra- 
named^by       tlon.     The    Court  in    compliance  with  the  prayer 
parties.  of  the  parties  refers  the  matter,  in  dispute,  to  the 

arbitrators  named  by  the  parties,  and  thereupon 
the  procedure  prescribed  in  Sch.  II  of  the  Civil 
Proceedure  Code  Is  followed.  You  should  note 
that  these  arbitrators  are  not  the  Commissioners 
for  partition  contemplated  in  Order  XXVI  Rules 
13  and  14. 
D^oiimma-u  In  thc  fourth  mode  the   plaint    Is    filed    as    in 

decree.  the    previous    case.       The    defendants     then    hie 

their  written  statements  and  the  court  after 
recording  such  evidence  as  the  parties  choose 
to  adduce,  makes  a  decree  preliminary  to  the 
actual  division  by  metes  and  bounds.  Order 
XXVI  Rule  13  provides  :  "Where  a  prelltninary 
decree  for  partition  has  been  passed,  the  court 
may  In  any  case  not  provided  for  in  sec.  54 
issue  a  commission  to  such  person  as  it  thinks 
fit  to  make  the  partition  or  separation  accord- 
ing to  the  rights  as  declared  in  such  decree." 
The  Court  must  see,  before  proceeding  to  ac- 
tually divide  the  properties,  that  the  plaintiff  has 
any  share  in  the  same.  How  can  It  say  who  the 
persons  interested  and  what  their  respective 
rights  are,  without  making  a  preliminary  decree  ? 
To  the  same  effect  are  the  observations  of  Justice 
Pontifex  in  Gyan  Chunder  Sen  v.  Diirga  Churn 
Sen,  (1881)  I.  L.  R.  7  Cal.  318  ;  8  C.  L.  R.  415. 
That  learned  Judge  says  : — ''We  think  It  obvious, 
that  what  was  intended   by  that  section  was,   ihat 
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upon  tiie  first  hearing  of  the  suit,  the  Court  shall 
determine  whether  the  plaintiff  is  entitled  to  a 
partition,  and  shall  ascertain  who  the  several 
persons  interested  in  the  property  are,  and  shall 
direct  by  a  preliminary  decree  or  order  that  com- 
missioners  be  appointed  to  make  the  parti- 
tion." 

Now,  in  the  fourth  mode  which  we  have    been    Reference 

_       -J      •  .1  .•  f,  .1  r      •  1  to  com  mi  s- 

considerini;-,  the  parties,  after  the  prelimmary  de-  sioners 
cree  has  been  made,  may  apply  to  the  Court  to  •^•'I'Tied, 
appoint  persons  named  by  them  to  b^'  commis- 
sioners under  the  provisions  of  cl.  20  Sch.  II 
Civil  Procedure  Code.  The  Court,  unless  it  sees 
any  reasons  to  the  contrary,  generally  appoints 
the  persons,  so  named,  to  act  as  Commissioners, 
and  on  receipt  of  their  report,  makes  such  decree 
as  it  thinks  fit.  The  Commissioners  named  by 
the  parties  have  to  follow  the  procedure  pres- 
cribed by  the  Civil  Procedure  Code  and  to  act 
under  instructions  from  the  Court. 

1    shall    now    consider    the    procedure    to    be    Procedure 
followed    in    a    contested    suit  for  partition  where     '"aeon- 

,,  •  J-  ,  ,  ^        xi      •  tested  parti- 

tlie    parties    disagree    not    only    as    to   their  res-    tion  suit. 
pective    shares,    but    also   as  to  the  valuations  of 
some    of    the  properties  sought  to  be  partitioned, 
and  as  to  whether  any  of  the  properties    ought  to 
be  sold  or  divided. 

We  have  seen  in   Chapter    VIP  that,    accord-    Partition  as 
ing    to    the   view    taken    by    the    Calcutta    High    soJiTe^ofthe 
Court,  a  decree  in  a  partition  suit  has  the  effect  of    co  sharers, 
assigning  a  specific  portion  to  each    of  the  share- 
holders corresponding  to  his  share  in    the    corpus 
and  that  the  Bombay    and    the    Allahabad    High 
Court  think    that    although  distinct  portions   may 
be    assigned    to    the    several    shareholders    when 
asked    for,   there    may   be  partition  suits  in  which 


'  Ante  pp.  275-277. 
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the    Court    may    simply    carve    out   the  plaintiff's 
portion  leaving  the  rest  entire. 

Who  can  -^y^  have  in  a  previous   Chapter'  seen  who  the 

sue.  ,     r-  r  ,  . 

persons  are  who  can  demand  a  partition  ot 
Mitakshara  coparcenary  property.  Any  one  of 
these  persons  may  be  the  plaintiff  in  a  partition 
suit,  but  not  any  of  the  others,  who,  though  they 
Persons  may    be    entitled  to   share  when  a  partition  is  ac- 

^^\a^?^^^     tually  made,  have  no  rigrht    under  the  Mitakshara 

the  Ml  fa-  /  '  .   .     ^        ^  , 

kshara  can-    to    demand    a    partition.      In    the    same    way,     a 
not  demand     ,|^other,  Of   a    o[randmother,   who  under  the  Daya- 

partition  '  ,  ,    *?  •   i      i  •    • 

cannot  sue.     bhaga    would    be    entitled   to  a  share  on  partition 

amonir    her    sons    or    grandsons,    would   have  no 

right  to    sue    for    partition.      But  except    in  these 

instances,    every    sharer    in    any    joint     property 

would  be  entitled  to  sue  for  partition. 

Case  of  CO-  That  there  may  be  partition  among  co-widows 

^'  *^^^"  would  appear  from  Bhugivaiideen  Doohey  v.  Myna 

Baee   (1868)    11    M.  I.  A.   p.  487   and  Sniidnr  v. 

Parba/i{i8Sg^  L.  R.    16    I.  A.    186;    1.  L.  R.  12 

All.  51. 

Case  of  Similarly     there     may     be      partition      among 

daug  ters.      daughters  :  Padmamaiii  Dasi  v.  Jagadaniba  Dasi 

(1871)6  B.  L.  R.  134. 
Who  should  All    parties    interested    in    the    property  to  be 

defendants,  partitioned  and  who  would  be  entitled  to  share, 
save  those  who  are  plaintiffs,  should  be  made 
defendants.  Thus  in  Pahaladh  Singh  v.  Lucli- 
niuubutty  (1869)  12  W.  R.  256,  it  was  held  that 
a  suit  for  partition  cannot  be  properly  dealt  with 
unless  all  who  are  admittedly  shareholders  in  the 
joint  property  are  before  the  Court.  The  princi- 
ple laid  down  in  this  case  was  followed  in  Kali 
Kant  a  Sitrnia  v.  Gonri  Prasad  Surma  (1890) 
I.  L.  R.  17  Cal.  906. 

In   the    case    of    Tor  it    Dlwosun  Bonner jee  v. 


Ante  pp.  334-336, 
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l^araprosotnio  Boiuierjce  {\'6']ci)  I.  L.  R.  4  Cal. 
756;  4  C.  L.  R.  161,  it  was  held  ihat  to  a  parti- 
tion between  half-brothers  after  the  death  of  their 
father,  the  mother  must  be  made  party.  But  as 
a  mother  would  not  be  entitled  to  share  except 
at  a  partition  among  her  own  sons,  she  need  not 
be  made  a  party  if  her  sons  jointly  take  a  share 
at  the  partition. 

In  Stidii  Bin  RagJuix.  Ram  Bin  Goi'ind  (iSg2) 
l.L.R.  16  B  im.  608,  it  was  held  that  a  mortgagee 
or  purchaser  should  be  made  a  party.  Mr.  Clark 
D.  Knapp  in  his  Treatise  on  Partition,  Ed.  of  1887, 
p.  103  says: — "  A  decree  for  partition  cannot  be 
made,  unless  all  persons  interested  in  the  premises    Qu^''^iccV 

1  .       '  ,  .  ,      ,  '  tion  as  to 

are  made  parties  to  the  suit :  and  the  party  apply-    plaintiff, 
ing  for  a  partition  of  lands  must  not  only    have    a 
present  estate  in  the  premises  of    which    partition 
is  sought,  as  a  joint  tenant  or  tenant  in    common, 
but  he  must  also  be  actually    or    constructively  in 
the    possession    of  his  undivided   share  or  interest 
in    such    premises.     Because,   if  there  is    adverse 
possession,  valid  and  succeeding,  the  only   proper 
course  for  the  Court  to  pursue  is  to  dismiss  the  bill 
as  having  been  prematurely  filed."     Mr.  Freeman 
also  in  liis  work   on  "  Co-tenancy  and   Partition," 
2nd  Ed.,  §  463  says: — "  It    is    a    general    princi- 
ple   of    law  that  a  litigation  can  never  result  in  an    ^"  ^^°  J""^ 
adjudication    which    will    be    binding  upon  others    in  property 
than    the    parties    to  the  suit,  and  their  privies  in    should  be 

I  I       J  •  ^T^        I  •  11  ,        made 

blood  or  in  estate.  lo  this  general  rule  proceed-  defendants. 
ings  in  rem  form  no  exception,  for  in  those  pro- 
ceedings the  subject  of  the  litigation  is  itself  a 
party  and  being  itself  bound  by  the  result,  all 
interests  in  it  must  be  likewise  bound.  A  suit  for 
partition  is  sometimes  spoken  of  as  a  proceeding 
in  re/H]  but  ordinarily  it  is  not  such  a  proceeding, 
for  the  process  is  not  served  upon  the  land  nor  is 
the   land    a  party  defendant,  nor  is  the  final  jud^'- 
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merit  binding  on  any  of  the  co-tenants    who    were 
not  brouglit  williin  the  jurisdiction  of  the  Court  by 
some  service  of  process, actual  or  constructive.  It  is, 
therefore,  indispensable  that  all  the  co-tenants  not 
uniting  in  the  petition  be  made  parties  defendant." 
But  though  all  the    persons    interested  should 
fh*aTersmay    ^^    parties  to    a     suit    for    partition,     it     is     not 
remain  neccssary    that    the    partition  proceedings  should 

j°'"^*  carve  out  the  share  of    each    of  the  sharers.     Mr. 

Freeman  in  §  508  of  his  work  on  "  Co-te- 
nancy and  Partition  "  says  : — "  Two  or  more 
co-tenants  may  unite  in  a  petition  for  partition, 
and  have  their  moieties  set  off  to  them,  to  be  by 
them  enjoyed  together  and  undivided.  The 
plaintiff  in  partition  is  entitled  to  have  his  share 
set  off,  if  the  premises  are  capable  of  being  divided, 
for  that  is  his  object  in  instituting  the  proceedings  : 
but  if  the  situation  of  the  defendants  is  such  as 
to  render  it  for  their  interest  to  retain  their  pro- 
portion together  and  undivided^  tiiere  can  be  no 
possible  objection,  in  principle,  in  permitting  it  to 
be  done,  nor  is  it  incompatible  with  the  spirit  and 
intent  of  the  act." 
Partition  of  Ordinary  all  the  joint  family  property  must    be 

portion  of        .       Ill-  V   f  .•  •  k-v  j  at    4 1 

joint  pro-        included  in  a  suit  tor   partition. —  fogcnclra    Ixatii 
perties  Mukerji  V.    Jnorohiindhu   Maker ji   (1886)    I  L.R. 

when  allow-  ■^.  tt       -j  o  ;  Ij  AT    4 1 

able.  14    Cal.     122  ;   Haridas    banyat    v.    Fran    A'ntfi 

Saiiyal   (1886)      I.   L.    R.     12     Cal.     566.      I'he 
exceptions  are  : — 

(i)  When  different  portions  of  the  family 
properly  are  situated  in  different  districts  where 
separate  suits  for  the  separate  portions  may  be 
brought.  Piinchanun  Mullick  v.  Sh'ib  Ch under 
Miillick  (1887)  I. L.R.  14  Cal.  835;  Balaram 
Bkaskarji  \ .Ramchandra  Bhaskarp  {I'^g^)  I. L.R. 
22  Bom.  922  ;  Abdul Karim  v.  Badurudeen  (1904) 
I.  L.R.  28  Mad.  2\6.Ra)uacharya  v.  Anantaeharya 
(1893)  f-L.R-  18  Bom.  389. 
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(2)  When  llie  portion  excepted  is  not  in  (lie 
possession  of  coparceners.  Narnynii  v.  I'aiidii- 
r^u/o- (iS']$)  12  Bom.  H.  C.  R.  148;  Kristayya  v. 
Naras'ufiliaiii  (1899)  I.L.R.  23  Mad.  608. 

(3)  Wlien  the  portion  excepted  is  impartible 
properly /*/7/'7V7//// V.  77//r/(ma/ai  {\886)  I.L.R.  to 
Mad.  334  ;  'MaU'ikarjiiua  v.  Diir^a  Prasada  (1900) 
L.  R.  27  I.  A.  151  ;  I.  L.  R.  24  Mad.  147. 

(4)  Wlien  the  portion  excepted  is  held  jointly 
with  strangers  who  have  no  interest  in  the  family 
partition  Punishottnm  v.  Atmarnvi  (1899)  I-L.R. 
23  Bom.  597  ;  logendra  Chandra  Shaha  v.  Srish 
Chandra  Shaha  i  Ind.  110;  Kailas  Cha)idra 
Das  V.  Nltyanand  Das  3  Ind.  Cas.  p.  21. 

A  defendant  may  insist  that  joint  property 
not  mentioned  in  the  plaint  be  brouglit  under 
partition  unless  such  excluded  property  is  outside 
British  India.  Shivninrtcppa  v.  \"ircippa  (1899) 
I.L.R.  24  Bom.  128. 

In  Vcnkataravia  v.  Mccra  Labai{\88g)  I.L.R.     Remedy 
13    I\Lid.    275,    it    was   held  that  the  purchaser  of    purchrse^r 
a  Mitakshara  member's  undivided  interest  in  a  por-    °^^  Mitak- 
lion  of  the  family-property  could  not  seek  partition    pa?cen°r's 
of  that  portion  only,  but  his  remedy  was  to    cause    share, 
the  member  whose  right  he  had  purchased  to  seek 
partition     of    the     whole     family-property.     The 
vendor    must    have  a  complete  and  final   partition 
so   that  all    the    family    accounts    may    be    taken 
against    him    and    all    the    other    members  of  the 
family    must    be    made    parties   to   the  suit.      But 
see    Ram  Mohan  Lai  v.    Alui  CJiand  I.  L.  R.  28 
All.  39;   Ram  C  ha  ran  v.  Ajudhia  Prasad   (iqo>) 
1.  L.  R.  28   All.  50. 

But  when  the  suit  is  for  partition  by  the  other 
members  of  the  family  in  order  to  get  red  of  the 
possession  of  the  slran^^er  it  has  been  he  Id  by  the 
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Madras  Court  (  Cliiiina  Sanyasi  v.  Surlya  Rasa 
(1882)  I.L.R  5  Mad.  196:  Subramauyh  Clicftyar 
V.  Paduumahha  CJicttyar  {\'ig6)  I.L.R  19  Mad. 
267  :  Ram  Charanw.  A/udhia  Persad{\go^)  I.L.R. 
128  All.  50)  that  the  suit  may  be  limited  to  their 
share  in  the  specific  property.  In  such  cases  the 
suit  would  be  competent  as  the  only  persons 
competent  to  object  are  the  plaintiffs.  In 
Chandu  v.  KiinJiamcd  (1891)  I.L.R.  14  Mad.  324 
under  similar  circumstances  as  in  the  case  in 
I.  L.  R.  13  Mad.  175,  but  in  a  Mahomedan 
family,  the  suit  for  partial  partition  was  main- 
tained:  (i)  because  the  vendor  had  a  definite 
share,  and  (2)  because  the  purchaser  had  no 
interest  in  any  of  the  other  ijmalee  properties 
of  the  family.  The  same  principle  was  held 
under  tiie  Dayabhaga  in  Padinninan'i  Dasi  v. 
Jagadamha  Dasi  {18"]  \)  6  B.  L.  R.  134  anld  the 
Allahabad  Court  applied  it  to  the  case  of  Ra//i 
Mohan  Lai  v.  Mnl  Chaiid  [xg^s)  ^-^.R  28  Al.  39. 

In  Pnnchaiinii  Mull'ick  v.  ^h'lh  Chiindcr 
Mnllick  (1887)  I.  L.  R.  14  Cal.  835,  Justice 
Trevelyan  held  that  in  a  suit  for  partition  of 
tjvialee  property  where  the  defendant  stated  that 
there  were  other  properties,  such  properties 
should  be  included  in  the  suit;  but  that  if  the 
territorial  jurisdiction  of  the  Court  would  not 
permit  the  inclusion  of  the  additional  properties 
the  original  claim  might  proceed.  In  Hari 
NarayaiL  Braluiie  v.  Ganpatrav  Daji  (1883) 
I.  L.  R.  7  Bom.  272,  it  was  held  that  where  the 
plaintiff  himself  was  in  possession  of  some 
ijinalee  properties,  he  could  not  sue  for  partition 
of  other  properties  only. 

M.  Bakewell  says  "  A  coparcener  in  an 
undivided  family  has  not  a  right  to  a  certain 
share  in  each  particular  item  of  the  family  pro- 
perty, but  a  joint  right  with  the  other  coparceners 
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to  the  ownership  and  enjoyment  of  each  individual 
item  witli  an  incidental  ri'glit  to  obtain  a  p'lrlition 
of  the  whole  family  property  and  to  have  his  own 
share  therein  made  over  to  him  after  due  jiro- 
vision  for  the  family  debts  and  liabilities.  The 
property  available  for  division  is  the  balance 
which  remains  after  deducting  the  debts  due  by  the 
family,  and  all  charges  for  which  it  is,  or  may  be- 
come liable,  such  as  maintenance,  marriages  or 
ceremonies.  In  order  to  ascertain  this  balance 
it  may  be  necessary  for  the  Court  to  determine 
(i)  what  is  the  moveable  and  immoveable  pro- 
perty  of  the  family  ;  (2)  what  sums  are  charged 
thereon  or  payable  thereout  ;  (3)  what  sums  are 
due  to  the  family;  (4)  what  are  the  debts  of  the 
family  and  (5)  what  sums  will  be  due  for  the 
maintenance,  marriage  or  ceremonies  of  members 
of  the  family,  such  as  the  widows  and  children  of 
deceased  coparceners  ;  and  for  these  purposes  to 
direct  accounts  to  be   taken." 

The  result  of  the  authorities  seems  to  be  that  Summary, 
no  suit  for  partial  partition  ought  to  be  thrown 
out  if  the  defendants  do  not  object  to  it,  and  on 
the  other  hand  no  suit  for  partial  partition  ought 
to  be  maintained  if  any  of  the  defendants  oppose  it, 
or,  if  it  should  appear  that  the  plaintiff  is  in  exclusive 
possession  of  other  ijmalee  properties  which  have 
not  been  included  in  the  plaint.  If  in  any  case 
a  co-sharer  should  sue  for  partition  of  all  joint 
properties  within  the  local  jurisdiction  of  the  Court 
or  the  other  co-sharers  not  object  to  the  suit  the 
suit  for  partial  partition  of  joint  properties  would 
be  maintainable. 

When    a    person    seeks   partition  of  a  share  to    Anydefen- 
which   he    says    he    is  entitled  and  makes  several    d^'^t  ."^ay 
persons    defendants    on    the    allegation     of    their    fhlre'^parfi- 
being  the  remaining  owners  of  the    joint   property     ''O'^^d  un- 

•..  •    *"  .  f  ^i  1    f        1  1      ^-        -^  '      less  plain- 

it  IS  open  to  any  of  the   defendants  to  seek    for    a    tiff's  suu  be 
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dismissed        partition   of    his    own    share  and  the  Court  would 

for  want  of        i,.     .  ,  rr  i  •        i  i  i  i     •       td  •      r    -1 

title  divide    on  his  share  unless  the  plaintin  s  suit  tails 

by  reason  of  iiis  want  of  title  to  the  property 
sought  to  be  partitioned.  Asliidbai  v.  Ahdulla 
Ha]i  Mahomed  (1906)  I.  L.  R.  31  Bom.   271. 

Form  of  the  yVe    have    to    this    time    seen   who  the  neces- 

plaint  in  a  .  .      -  .   .  , 

partition  sary    parties    to    a   suit  tor  partition  are,  what  are 

5"'*-  the  properties  to  be  included  in  the  suit,  how  such 

suits   should   be    valued    and    in    what  Courts  the 

suits    should    be    filed.       Let    us    now    determine 

upon  the  form  of  the  plaint. 

The  Civil  Procedure  Code  does  not  give  us 
any  particular  instructions  as  to  such  plaints,  and 
the  schedule  to  the  Code  which  contains  draft 
forms  for  several  classes  of  suits  does  not  contain 
a  form  which  might  be  used  in  partition  suits. 
At  the  end  of  this  Chapter  will  be  found  some 
forms  which  may  help  you  in  drawing  up  plaints 
in  such  suits. 
s  cs  2  &  Referring    to   the     forms     appended    to     this 

9,  Act  IV  of     Chapter    you    will    find    that    in    each  of    them  a 
^^^^-  prayer,    in    the    alternative,    for  sale  of  the  entire 

property  under  partition,  or  a  portion  thereof,  has 
been  made.  In  each  case  it  will  be  for  the  plain- 
tiff, regard  being  had  to  the  provisions  of  Sees. 
2  &  9  of  Act  IV  of  1893,  to  consider  whether  a 
prayer  to  this  effect  ought  to  be  inserted  in  the 
plaint,  for,  very  important  consequences  are 
attached  to  the  insertion  of  such  a  prayer.  This 
leads  me  to  consider  the  provisions  of  Act  IV  of 
1893.  The  important  portions  of  the  Act  bearing 
on  the  present  question  are  Sections  2  and  9. 
Those  sections  are  : — 

2,  "  Whenever  in  any  suit  for  partition  in 
which,  if  instituted  prior  to  the  commencement  of 
this  Act,  a  decree  for  partition  might  have  been 
made,  it  appears  to  the  Court  that,  by  reason  of 
the    nature    of    the    property  to  which  the  suit  rct- 
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lates,  or  of  ihc  lumiber  of  tlie  shareholders  th.erein, 
or  of  any  otiier  special  circumstance,  a  division 
of  the  property  cannot  reasonably  or  conveniently 
be  made,  and  that  a  sale  of  the  property  and 
distribution  of  the  proceeds  would  be  more  bene- 
ficial for  all  the  shareholders,  the  Court  may,  if  it 
thinks  fit,  on  the  request  of  any  of  such  share- 
holders interested  individually  or  collectively  to 
the  extent  of  one  moiety  or  upwards,  direct  a 
sale  of  the  property  and  distribution  of  the  pro- 
ceeds." 

9.  "  In  any  suit  for  partition  the  Court  may,  if 
it  shall  think  lit,  make  a  decree  for  a  partition  of 
part  of  the  property  to  which  the  suit  relates  and 
a  sale  of  the  remainder  under  this  Act." 

From  the  above,  it  is  clear  that  before  a  Court 
in  a  partition  suit  may  assume  jurisdiction  to  con- 
sider whether  a  sale  of  the  property  or  of  a 
portion  thereof  would  be  more  beneficial  to  all 
the  owners  than  a  partition  of  the  same  among 
them,  it  must  be  moved  so  to  consider,  by  the 
owners  holding  at  least  a  half  share  in  the  pro- 
perty, if,  therefore,  the  plaintiff  in  a  partition 
suit  does  not  consider  it  advantageous  to  him 
that  the  property  should  be  sold,  he  should  not 
insert  in  his  plaint  the  prayer  for  sale.  In 
Mukerjee  v.  Alfred  '^6  P.  R.  1909;  i  Ind.  Cas. 
697  it  was  held  that  there  is  absolutely  no  law  or 
authority  now  in  force  to  justify  a  money  decree 
being  passed  in  a  partition  suit  in  the  exercise  of 
the  court  s  discretionary  powers  independently  of 
the  provisions  of  the  Act  and  that  a  plaintiff  is 
entitled  to  insist  on  a  partition  in  the  absence  of 
any  application  to  take  action  under  the  pro- 
visions of  the  Partition  Act. 

In  Bai  llirakore  v.  Irikanidas  HiracJumd 
(1907)  I.  L.  R.  32  Bom.  103;  10  Bom.  L.  R.  23-3 
Mad.  Law  Times  [41  it  was;held  that  this  section 
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applies  equally  where  the  Court  has  to  pass  a 
decree  in  a  suit  for  partition  as  also  where  the 
Court  has  already  passed  a  decree  directing 
partition  in  a  particular  mode  and  the  mode 
-becomes  impracticable  or  inexpedient. 
31&32  While    considering    the    provisions    of  Sec.  2, 

40*5  ^^  it  ^^ill  JTOt  be  out  of  place  to  point  out  the 
difference  between  this  section  and  the  corres- 
pondini^  Section  4  of  the  pjiglish  Partition  Act 
of  1868  (31  &  32  Victoria  Cap.  40).  The  English 
Act  provides; — ''  In  a  suit  for  partition  where,  if 
this  Act  had  not  been  passed  a  decree  for  parti- 
tion might  have  been  made,  there  if  the  party  or 
parties,  interested  individually  or  collectively  to 
the  extent  of  one  moiety  or  upwards  in  the  pro- 
perty to  which  the  suit  relates,  request  the  Court 
to  direct  a  sale  of  the  property  and  a  distribution 
of  the  proceeds  instead  of  a  division  of  the  pro- 
perty between  or  among  the  parlies  interested, 
the  Court  shall,  unless  it  sees  good  reason  to  the 
contrary,  direct  a  sale  of  the  property  accordingly 
and  give  all  necessary  or  proper  consequential 
directions." 
Provisions  You     musl    have     marked,     that     under     the 

?ndian  and  English  Act  whenever  an  application  for  sale  is 
the  English  made  by  owners  interested  individually  or  collect- 
Acu  com-  iveiy  to  a  moiety  or  more,  the  Court  is  bound  to 
pared.  sell,  unless  the  other  owners  show  that  a  partition 

would  be  more  advantageous  than  a  sale.  Again 
Section  3  of  the  English  Act  provides  .- — "  In  a 
suit  for  partition  where,  if  this  Act  had  not  been 
passed,  a  decree  for  partition  might  have  been 
made,  there  if  it  appears  to  the  Court  that  by 
reason  of  the  nature  of  the  property  to  which  the 
suit  relates,  or  of  the  number  of  the  parties  in- 
terested or  presumptively  interested  therein,  or  of 
the  absence  or  disability  of  some  of  those  parties, 
or  of  any    other    circumstance,   a  sale  of  the  pro- 
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perty  and  a  distribution  of  the  proceeds  would  be 
more  beneficial  for  the  parties  interested  ihan  a 
division  of  the  property  between  or  among  them, 
the  Court  mav,  if  il  think  lit,  on  the  request  of 
anv  of  the  parties  interested  and  notwith- 
standing the  dissent  or  disability  of  any  others 
of  them,  direct  a  sale  of  the  property  accordingly 
and  give  all  necessary  and  proper  consequential 
directions."  According  to  this  section,  any  one 
of  the  co-sharers  may  move  the  Court,  and  if  the 
Court  in  the  exercise  of  its  discretion  think  a  sale 
more  advantageous  than  a  partition,  it  may  cause 
a  sale  to  take  place.  1  here  is  no  such  provision 
in  Act  I\^  of  1893. 

The  Indian  Act  provides  for  sale  of  a  portion 
of  the  property  under  partition.  This  is  a 
very  salutary  provision.  Vou  will  observe  that 
the  Act  enjoins  that  the  sale  of  a  portion  has  to 
be  made  "under  the  Act."  By  these  last  words 
you  will  understand  that  the  conditions  provided 
lor  in  Sec.  2  and  under  which  only,  a  sale  of  the 
property  under  partition  can  take  place,  must 
exist  in  the  case  of  a  sale  of  a  part  also. 

After  the  plaint  has  been  hied,  summons  will 
be  issued  to,  and  served  on,  the  defendants  under 
the  Civil  Procedure  Code,  and  it  will  be  time  then 
for  the  defendants  to  appear  and  file  their  written 
statements.  They  may  admit  or  deny  the  plain- 
tiff's claim  to  the  partition  as  laid  in  the  plaint,  or 
while  admitting  his  claim  to  a  partition,  they  may 
deny  that  he  is  in  actual  or  constructive  possession 
of  the  share  claimed  in  the  plaint  ;  they  may  pray 
for  a  divison  of  the  whole  or  a  sale  thereof  ;  they 
may  ask  for  the  sale  of  a  portion  and  division  of 
the  rest  ;  they  may  admit  or  deny  the  plaintiff's 
valuation,  and  they  mav  raise  other  objections. 

If  upon  the  plaint  or  any  of  the  written  state- 
ment'^, it  dops  nor  appear  whethnr  th^    plaintiff  or 
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ihe  detendant  wishes  a  sale  of  the  property   under 
partition    or  of    a    portion   thereof,  the  Court  may 
ascertain  tlie  fact  by  an  examination  of  tlie  parties. 
See  Order  X  Civil  Procedure  Code  V  of  1908, 
parthlo'n  Upon  the  pleadings    as    above    stated,    issues 

suits.  will,    in    the    ordinary  course  of  things,  be  framed 

and  the  parties  called  upon  to  adduce  evidence. 
The  issues  at  this  stage  of  the  case  will  ordinarily 
be  (i)  whether  the  plaintiff  is  entitled  to  a  parti- 
tion, (2)  who  are  the  other  parties  entitled  to  the 
property,  (3)  what  are  the  shares  of  all  the  several 
owners,  and  {4)  when  co-sharers  owning  at  least  a 
moiety  of  the  property  under  partition  wish  for  a 
sale  of  the  whole  or  a  portion,  whether  a  sale  or  a 
partition  would  be  more  beneficial  to  all  the  share- 
holders. If  upon  the  trial  of  the  first  issue  it 
should  appear  that  the  plaintiff  has  no  right  to 
partition,  by  reason  of  his  not  having  possession  of 
the  pioperty  sought  to  be  divided  or  of  their 
existing  other  joint  property  beside  that  in  suit  or 
for  any  other  reason,  the  suit  should  be  dismissed. 
Otherwise  the  other  issues  should  also  be  tried 
and  a  preliminary  decree  made  recording  a  finding 
on  each  of  the  above  issues.  We  have  observed 
that  some  of  the  shareholders  may  wish  to  have 
their  shares  intact  though  separated  from  other 
shares.  In  such  cases,  in  deciding  the  third  issue 
the  Court  need  not  find  the  extent  of  the  separate 
shares  of  such  of  the  owners  as  do  not  wish 
separation  among  themselves.  On  the  fourth  of 
the  above  issues,  the  Court  would  have  to 
ascertain  from  the  shareholders  other  than  those 
who  have  prayed  for  sale,  if  they  or  any  of  them 
are  willing  to  purchase,  under  the  provisions  of 
Sec.  3  of  Act  IV  of  1893,  the  shares  of  those 
who  have  applied  for  sale  at  a  valuation  to  be 
made  by  the  Court.  Now  the  provisions  of  Sec. 
3  are  these  :— 
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'I.      "(i)  If,  in  any  case  in  wliicli,  tlie  court    is    Sec.  3,  Act 

.    A  \  ,1         1       .     f  •  .•  IV  of  1893. 

requested  under  the  last  toregoing  section  to 
direct  a  sale,  any  otlier  sliareliolder  applies  for 
leave  to  buy  at  a  valuation  the  share  or  shares 
of  the  party  or  parties  asking  for  a  sale,  the  Court 
shall  order  a  valuation  of  the  share  or  shares  in 
such  manner  as  it  may  think  fit  and  offer  to  sell 
the  same  to  such  shareholder  at  the  price  so  as- 
certained, and  may  give  all  necessary  and  proper 
directions  in  that  behalf. 

'■  (2)  If  two  or  more  shareholders  severally 
apply  for  leave  to  buy  as  provided  in  sub-section 
(i),  the  Court  shall  order  a  sale  of  the  share  or 
shares  to  the  shareholder  who  offers  to  pay  the 
highest  price  above  the  valuation  made  by  the 
Court. 

"(3)  If  no  such  shareholder  is  willing  to  buv 
such  share  or  shares  at  the  price  so  ascertained 
the  applicant  or  applicants  shall  be  liable  to  pay 
all  costs  of  or  incident  to  the  application  or 
applications." 

^'ou  will  observe  that  if  any  of  the  share- 
holders, interested  individually  or  collectively  to 
a  moiety  or  upwards,  apply  for  sale  under  Sec.  2 
and  any  of  the  other  shareholders  offer  to  pur- 
chase such  share  or  shares  under  Sec.  3,  it  would 
not  be  necessary  for  the  Court,  at  that  stage, 
(though  it  may  be  necessary  afterwards)  to  hnd 
whether  a  sale  or  partition  would  be  more  bene- 
ficial to  the  parties.  The  law  says  the  Court 
s/ia// ofier  to  sell,  &c.  In  such  a  case,  therefore, 
/.<*.,  where  any  shareholder  would  express  the  desire 
to  purchase,  the  Court  would  have  to  make  a 
valuation  of  the  share  or  shares  of  the  applicants 
for  sale,  and  offer  to  sell  the  same  at  the  price  as- 
certained. Should  the  shareholder  or  shareholders, 
who  e.xpressed  a  desire  to  purchase  before  the 
valuation  was    made,    decline    to   effect    the    pur- 
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Circum.         chase    after    the    Court    has    made  the  valuation, 

stances  in  .    .  ,      ,  j-,  ,  j  . 

whicii  joint    the  provisions  ot  clause  3  bee.  3  would  come  into 

property         operation,  and  in  that  event  it  would  be  necessary 
oueht  to  be      r         i       /-         ,.     .  i     .1  i  rr 

sold  instead     for  the  Court    to    see    whether    a  sale  or  partition 

of  being  would  be  luore  beneficial.      In  order  to    determine 

partitioned  .  .•  »i        r*         1.  1  *        »     1         •     . 

this  question,  the  Court  may    have    to    take    into 
consideration  various  circumstances.    Thus,  where 
the  number   of  sharers    is    very  large  and  the  pro- 
perty small,  it  may  have  to  find  whether  a  division 
into    small    plots  would  not    be  destructive  of  the 
propertv.      In    Dcbendra    NatJi    Bhattacharjec  v. 
Har'i  Das  Bhaitacharjee  7  Ind.  Cas.    844    it    has 
been    held    that  where  the    nature  of  the  property 
to    be    divided    in    a    partition   suit  is  such  that  a 
division  thereof  amongst  all  the  shareholders  can- 
not   reasonably    or    conveniently    be    made,     the 
proper  course  to  follow  is  to  direct  a    sale    of    the 
property  among  the  co-sharers  ;  and  it    should   be 
given  to  that  sliareholder  who    offers    to    pay    the 
highest    price   above    the    valuation    made  by  the 
Court.     The    defendant    cannot  be    compelled  to 
transfer    his    share   at  a    valuation  to  the  plaintiff 
merely    because    the     latter    happened    to     have 
possession    of    the    property    at    a    time  when  he 
commenced    the  action.   So  also,    in  the  partition 
of  a  dwelling    house  where  it  may  be  necessary  to 
demolish  portions  of  the  existing  buildings  in  order 
to    allow    passage    to    the  partitioned  plots  in  the 
interior,  the  Court  may  have  to  determine  whether, 
in  the  interests  of  all  parties,  the    demolition    of  a 
portion  would  be  more    advantageous  than  a  sale. 
If    upon    the    [idjudication   of  the  fourth  issue, 
the  Court  should  come  to  the   conclusion   that  the 
whole  of   the  property  under  partition  or  a  portion 
The  order     thereof    should    be    sold  in  the  interests  of  all  the 
dire^c^ting""^*    shareholders, the    Court    ought    to    make  an  order 
sale  is  to    that   effect.  Such  order  under  Sec.  8  would  be 

appealable,      ^ppj^^.^^    to    be   a  decree  and  would  be  appealable 
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under  the  provisions  of  Sec.  96  Civil  Procedure  ff /^tlv'^of 
Code.*  of  1908,  corresponding  to  Sec.  540  of  the  i893, 
repealed  Code.  We  have  seen  that  under  cl.  (3; 
Sec.  3  the  applicants  for  sale  have  to  pay  all  costs 
of  advertising  and  conducting  the  sale.  The  Court 
upon  deposit  being  made  of  such  costs,  would  hold 
the  sale  under  the  provisions  of  Sees.  6  and  7  of  the 
Act.  Those  sections  provide: — • 

6.  "(i)  Every  sale  under  Sec.  2  shall  be  subject 
to  a  reserved  bidding,  and  the  amount  of  such 
bidding  shall  be  fix^d  by  the  Court  in  such  man- 
ner as  it  may  think  fit  and  may  be  varied  from 
time  to  time. 

"  (2)  On  any  such  sale  any  of  the  shareholders 
shall  be  at  liberty  to  bid  at  the  sale  on  such  terms 
as  to  non  payment  of  deposit  or  as  to  setting  off 
or  accounting  for  the  purchase-mony  or  any  part 
thereof  instead  of  paying  the  same  as  to  the  Court 
may  seem  reasonable. 

"(3)  If  two  or  more  persons,  of  whom  one  Is  a 
shareholder  in  the  proprety,  respectively  advance 
the  same  sum  at  any  bidding  at  such  sale,  such 
bidding  shall  be  deemed  to  be  the  bidding  of  the 
shareholder. 

7.  "  Save  as  hereinbefore  provided,  when  any 
properly  is  directed  to  be  sold  under  this  Act,  the 
following  procedure  shall,  as  far  as  practicable, 
be  adopted,  namely  :— 

"{a)  if  the  property  be  sold  under  a  decree  or 
order  of  the  High  Court  of  Calcutta,  Madras  or 
Bombay  in  the  exercise  of  its  original  jurisdiction 
or  of  the  Court  of  the  Recorder  of  Rangoon,  the 
procedure  of  such  Court  in  its  original  Civil 
jurisdiction  for  the  sale  of  property  by  the 
Registrar; 


*  On    this    point    see    Dul/tin  Colab  Kcer    \.  Radha  Du/ari  Kcer  {\^2) 
I  L.R.,  igCal.  463. 
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"(/»)  if  tlie  property  be  sold  under  n  decree  or 
order  of  any  other  Court,  such  procedure  as  the 
Hii^h  Court  may  from  time  to  time  by  rules  pre- 
scribe in  this  behalf,  and  until  such  rules  are  niade 
the  procedure  prescribed  in  the  Code  of  Civil 
Procedure  in  respect  of  sales  in  execution  of 
decrees.*' 

None  of  the  High  Courts,  as  I  understand, 
have  prescribed  any  rules  of  procedure  for  the 
sale  of  properties  under  Act  IV  of  1893. 
After  the  sale,  the  proceeds  have  to  be  divided  by 
the  Court  rateably  among  the  shareholders. 
I  have  discussed  the  principal  provisions  of  the 
Partition  Act  of  1893.  ^^  remains  for  me  to 
notice  only  the  provisions  of  Sees.  4  and  5.  They 
run  in  these  words: — 

*'4.  (i)  Where  a  share  of  a  dwelling  house 
belonging  to  an  undivided  family  has  been  trans- 
ferred to  a  person  who  is  not  a  member  of  such 
family  and  such  transferee  sues  for  partition,  the 
Court  shall,  if  any  member  of  the  family  being  a 
shareholder  shall  undertake  to  buy  the  share  of 
such  transferee,  make  a  valuation  of  such  share  in 
such  manner  as  it  thinks  fit,  and  direct  the  sale  of 
such  share  to  such  shareholder,  and  may  give  all 
necessary  and  proper  directions  in  that  behalf." 

''(2)  if  in  any  case  described  in  sub-section  (1) 
two  or  more  members  of  the  family  being  such 
shareholder  severally  undertake  to  buy  such  share, 
the  Court  shall  follow  the  procedure  prescribed 
by  sub-section  (2)  of  the  last  foregoing  section." 

"5.  In  any  suit  for  partition  a  request  for  sale 
may  be  made  or  an  undertaking,  or  application 
for  leave,  to  buv  may  be  given  or  made  on  behalf 
of  any  party  under  disability  by  any  person  author- 
ized to  act  on  behalf  of  such  party  in  such  suit, 
but  the  Court  shall  not  be  bound  to  comply  with 
any  such  request,  undertaking  or   application    un- 
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less  it  is  of  opinion  that  the  sale  or  purchase  will 
be  for  the  benefit  of  the  party  under  such  dis- 
abilit)'." 

As  regards  Sec.  4  it  has  been  held  that  an 
application  under  this  section  may  be  made  afltr 
the  preliminary  decree  ;  that  its  operation  cannot 
be  avoided  if  the  suit  includes  in  addition  to  the 
dwelling  house  other  lands  owned  by  the  parties  : 
that  the  elements  which  must  co-exist  to  make 
the  section  applicable  are(i)  that  the  dwelling 
house  should  belong  to  an  undivided  frmily  (2) 
that  a  share  thereof  should  have  been  transferred 
to  a  person  who  is  not  a  member  of  such  family 
and  that  the  transferee  should  sue  for  partition  — 
Kherode  Chandra  Gliosal  v.  Saroda  Prasad 
Mittra  (1910)   12  C.  I..  J.  525. 

In  the  same  case  it  has  been  held  that  the 
word  'family'  ought  to  be  given  a  liberal  meaning 
and  the  words  'undivided  family'  must  betaken  to 
mean  undivided  qua  the  dwelling  house  in 
question. 

In  Sultan  Bes^am  v.  Dabi  Parsad  (1908)  1.  I.. 
R.  30  All.  324;  A.  W.N.  (igoS)  126;  5  A.L.J. 
352  ;  4  Mad.  L.  Times  38  it  has  been  held  that  the 
Mahomedans  are  not  excluded  from  the  benefits 
of  this  section.  But  see  HasJimat  AH  v.  Muliani- 
mad  Uniar  (1907)  I.  L.  R    29  All.  308. 

In  Kali  Kumar  Muklierji  v.  Brahmanda 
Muhhcrji  (1907)  7  C.  L.  J.  98  it  has  been  held 
that  it  is  only  when  the  suit  is  for  partition  that 
a  member  of  a  joint  family  may  buy  out  the 
plaintiff  under  this  section.  He  is  not  entitled  to 
do  so  when  the  suit  has  been  decreed  and  the 
decree  for  possession  is  being  executed. 

As  regards  Sec.  5,  I  presume,  you  know  that  an 
infant  or  any  other  person  under  a  legal  disability 
can  only  sue  through  a  next  friend  and  be  sued 
through  a  guardian    ad  litem.   I  have    already  ob- 
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served  that  an  infant  can  sue  for  partition,  only 
on  proof  of  malversation,  and  that  a  Court  before 
allowing  a  suit  for  partition  to  proceed  on  behalf 
of  a  minor  has  to  satisfy  itself  that  the  partition 
Minor's  would    be    beneficial  to  the  minor.   Notwilhstand- 

safeguard-      ing  the  appointment  of  a  next  friend  or  a  guardian 
e^  ^7^/  I'lton,    the    Court    has  to  satisfy  itself  that  the 

interests  of  the  minor  or  other  person  under  legal 
disability  are  not  sacrificed  by  any  compromise. 
And  accordingly  Order  XXXII  Rule  7  of  the  C.  P. 
Code  of  1908  corresponding  to  Section  462  of  the 
Civil  Procedure  Code  of  1882  provides:  "No  next 
friend  or  guardian  for  the  suit  shall,  without  the 
leave  of  the  Court,  expressly  recorded  in  the  pro- 
ceedings, enter  into  any  agreement  or  com- 
promise on  behalf  of  a  minor  with  reference 
to  the  suit  in  which  he  acts  as  next  friend  or 
guardian.  Any  such  agreement  or  compromise, 
entered  into  without  the  leave  of  the  Court  so 
recorded  shall  be  voidable  against  all  parties 
other  than  the  minor." 

Knapp  in  his  work  on  Partition  p.  120 
says  : — "The  fact  that  one  of  the  parties  in- 
terested in  the  partition  of  an  estate  is  an 
infant,  or  a  lunatic,  or  an  habitual  drunkard, 
will  not  deprive  other  parties  in  such  interest  of 
their  right  to  a  partition  and  sale  of  the  premises 
so  held  in  common  by  them.  But  before  the  in- 
terest of  the  infant  or  lunatic,  or  habitual  drunkard 
can  be  disposed  of  and  his  title  vested  in  a  pur- 
chaser, he  must  in  some  proper  form,  be  brought 
before  the  Court  and  his  rights  passed  upon  and 
protected."  Now  you  know  that  the  law  protects 
the  person  and  the  property  of  every  minor,  and 
Section  5  only  adopts  the  ordinary  practice  and 
accentuates  it.  A  request  for  sale  or  an  applica- 
tion for  leave  to  buy  are  extraordinary  proceed- 
ings in  the  conduct  or  defence  of  a  suit,    and   the 
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law  requires  tlie  Court  lo  certify  to  (lie  reasonable- 
ness of  the  request  or  the  application.  You  should 
also  observe  that  the  law  allows  a  minor  on  attain- 
ing majority  to  sue  to  set  aside  a  partition  on 
proof  of  fraud  :  see  Chanvirapa  v.  Danava  (1894) 
l.L.R.   19  Bom,  593. 

As  regards  Section  4,  you  know  how  Inconveni-  Family 
ent  it  is  for  the  members  of  an  undivided  family  house'"^ 
to  have  a  stransjer  amone^  them  as  a  co-sharer  in 
their  dwelling  house  to  which  they  cling  to  the 
last.  The  stranger,  on  the  other  hand,  cannot 
enjoy  his  i)urchased  share  without  a  partition. 
The  law  protects  the  rights  of  both  parties  by 
giving  to  the  stranger  the  value  of  his  purchased 
property,  and  by  keeping  the  family  in  the  pos- 
session of  their  dwellins;  house. 

You  should  note  in  this  connection  that  what- 
ever may  be  the  extent  of  the  share  of  the 
purchaser,  the  members  would  have  a  right  to 
compel  him  to  sell  it  to  them. 

I  have  now    considered   all    the   provisions  of    The  Civil 
the   Partition  Act  of   1893.       Mr.    Knapp    in    his    ^ot^he^""^ 
work  on    Partition    observes    in    relation    to    this    Commis- 
power    of    sale    (p.    323)       "The    power  of  the    ^i^^.^^'J^ 
Court  has  been  enlarged,  both    in    England    and    theprovi- 
America,    so    that  it     can    permit  a   sale   of  the    fv°"of°^^9^3 
premises    upon   an    action    brought   for  the   pur-    and  to  de- 
pose  of    partition,   or  what   is   commonly   known    skiTos^of^^ 
as  an  action    in    partition.      Under     the    old  law    co-sharers, 
the    Courts   had    no    right   to  decree  a  sale,   but 
must     decree     that    there   be  an  actual   partition 
of  the    land.     This   often-times   was   injurious  to 
the  co-owners    and     even   made  a  partition    suit 
a  matter  of    speculation   upon    the    part  of  some 
one  of  the  co-owners,  who  believed  that  he    could 
derive  an  unjust  advantage    and  unrighteous  gain 
by  compelling    the  lands   owned    in    common,    to 
be   parcelled   out  among    the    co-owners  thereof. 
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America  was  the  first    to  make  the  advance  step 
in    the  law   settling    for     ever   the   rights  of   the 
courts    to  decree  a  sale,    instead   of    compelling 
an  actual  partition.       It  is   true   that    the    matter 
was     brought    to    the    attention     of   the    English 
Courts  but  it  was  left    for    the   American    Courts 
to  bring   about  a  final  settlement    of  the  question 
so  as  to  establish  that    a    court    of  equity    had    a 
right  to  do    equity    by    decreeing    a   sale   of  the 
premises,    when    it     would     not     do     equity    by 
compelling  a  partition   and  division.     A  sale    will 
not    be    ordered    without  a    good     and    sufficient 
cause  shown.     The  applicants  for  sale  must  state 
the    existence   of     sufficient   facts     and     circum- 
stances to  show  to  the    court  that    a    sale    of  the 
premises  should    be  had.     The  preponderance  of 
the  proof   is  upon    him    who  seeks  the  sale.     The 
sale  is  proper   where  it  is  for  the    interest    of  the 
co-tenants    that    one  should   be   had,   and  can  be 
granted  when  it  is  a  matter   of  great  convenience 
and  the  partition  can  not  be    made    without  great 
inconvenience.     It  should    be   ordered   when  it  is 
for    the    best    interest    of  all    the    parties    con- 
cerned." 

You  will  notice  that  the  Civil  Court  (and 
not  the  Commissioners  for  Partition  )  has  to 
carry  out  the  provisions  of  the  Partition-Act. 
You  should  note  that  under  the  Indian  Acts, 
a  Court  cannot  make  a  reference  to  Commis- 
sioners (except  when  the  parties  apply  for  the 
same)  to  ascertain  the  shares  of  the  parties, 
or  to  find  upon  the  comparative  advantages  of 
a  sale  and  partition,  but  the  court  has  to  come 
to  its  own  findings  on  these  questions. 
The  way  in  Hitherto  We  have  considered    how    the    power 

lon'^s  t'cTba'    of  Sale  conferred  on   Courts   should    be  exercised, 
effected.         Let  US  now  see  how  a  partition  should  be  effected 
eitiier  of  the  whole   property    in    suit    or    of    such 
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portion  as  may  remain  to  be  partitioned  after  the 
sale   of  tlie  rest. 

We  liave  seen  that  the  Court  lias  to  make  a 
prehminary  decree  determining  tlie  sliares  of  the 
several  parties. 

In  the  schedule  to  the  Chapter  at  the  end  will    ^^^T"  °* 

I       f  1        f  f  1  V      •  1  preliminary 

be  round  a  torm  ot  such  a  prelimniary  decree.  decree. 

By  the  preliminary  decree,  a  reference  is  made    Commis- 
to  a  number  of    persons   (generally    three)    called    p°r"tu'ion°'' 
Commissioners  for  Partition.      Though    the    prac- 
tice is  to  appoint  generally  more  than    one    Com- 
missioner^ the  High    Court  of   Calcutta    in    Gyaji 
Chunder  Sen  v.   Diwga    Churn  Sen  (1881)   1.    L, 
R.  yCal.  3i8;8    C.    L.    R.    415,    has    held    that 
the  Court  is  not  bound  to  appoint  more  than    one 
Commissioner.     But  before  issuing  the    Commis-    Expenses  of 
sion,  the  Court  makes  the  party,  on   whose   appli-    mfss^on^* 
cation  the  Commission  is  issued,  pay"'^-  into   Court 
a    reasonable    amount    for    the    expenses    of    the 
Commission.       The    preliminary     decree,    or    the 
reference,  which  is  then    issued    to    the    Commis- 
sioners gives  them  full  directions    as    to   how    the 
partition  is  to  be   made  ;    and    the    Commisioners 
in  making  the  division  into  parcels  and    awarding 
compensation  for  unavoidahle  inequalities  have  to 
follow  their  directions  strictly.      The    only    powers 
which  the  Code  of    Civil  Procedure  gives    to    the    Powers  of 
Commissioners,  independently  of  the    instructions    ^olTeTs^s, 
of  the  Court,  are  that    any    one    of    them,    unless    396—400, 
otherwise  directed  by  the  Court,  may  examine  the    (882^.'^° 
parlies  themselves  and  any  witnesses    whom    they 
may  produce  or  whom  he  may  think  necessary  to 
examine, t  and  may  also  call  for  and    examine  do- 
cuments and  other  things  relevant  to  the  enquiry, 

*  C.  P.  Code  of  190S  Order  XX\'I  Rule  i6  corresponding  to  Sec.  397 
Civil  Pioccdme  Code  1882. 

t  Order  XXV  Rule  26  corresponding  to  Sec.  398  Civil  Procedure 
Code  1882. 
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and  at  any  reasonable  time  enter  upon  or  into 
any  land  or  buildings  directed  to  be  partitioned, 
The  Commissioners,  after  making  the  enquiry  and 
division  submit  to  the  Court  which  issued  the 
Commission  one  or  more  reports  according  as 
they  agree  or  disagree.  The  Court,  on  receipt 
of  the  report  or  reports  of  the  Commissioners, 
calls  upon  the  parties  to  attend,  and  after  hearing 
their  objections,  if  any,  either  quashes  the  reports 
and  issues  a  new  Commission,  or  where  the  Com- 
missioners agree  in  their  report  and  no  objections 
Final  against  it  are  substantiated,    passes    a   decree    in 

decree.  accordance    with    such     report.       This   decree  is 

called  the  final'''  decree  in  a  partition  suit.  Order 
XXVI  Rules  13  and  14.  In  this  connection,  see 
the  observations  of  Justice  Ghose  in  Dwarka 
Nath  Misser  v.  Rahindra  Nath  Misser  (1895) 
I.L.R.  22  Cal,  425. 

The  above  is  a  summary  of  the  provisions  of 
Order  XXVI  Rules  13  to  18  of  the  Code  of  Civil 
Procedure  of  1908.  These  sections  have  been 
printed  in  extenso  in  the  Appendix  at  the  end 
of  the  chapters. 
Owelty  ^o\\  will  note  that  sums  directed    to    be    paid 

for  the  purpose  of  equalizing  the  values  of  the 
shares  are  in  legal  language  called  "Owelty."  The 
Commissioners  have  no  authority  withoutf  ex- 
press authorization  by  the  Court  to  award  this 
compensation.  (See  Rule  14  order  XXVI.  C. 
P.  Code.)  Where  in  a  suit  for  partition  the  decree 
of  the  Court  declares  that  any  sum  of  money 
should  be  paid  as  owelty  by  one  co-sharer  to 
another  the  court  may  direct  such  sum  to  be 
a  charge  on  the  share  allotted.  In  such  a  case 
should  the  co-sharer  before  partition  have  created 


*    l-'ara  2  sec.   396  Civil   Pioccdure  Code, 
f  Sec.  396  Civil  Proceduie  Code. 
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any  mortiiHire  in  respect  of  his  uiulividecl    Interest    ^*!^y  T"^^* 
prior  to  the   partition,  the   chari^e    for    the    owehy 
will  have  precedence  over  the  morti^aj^e — Slinhcb- 
2(1  da  Ma  hammed  Kaz'im  Sliali  v.  R .  S.  ///'//( 1907) 
I.  L.  R.  35  Cai.  388. 

I  have  in    the    Schedule    at    the    end    of     this    ^.^^^,',l\ 
chapter  i];ivon  a  form  of  Report  by  Commissioners    Commis- 
for  Partition,    and    also    a    form    of  hnal    decree.    ^-.'^J,";:,^;,! 
These  forms  will  lu  Ip  you    in    understanding^    the 
duties  of  the    Commissioners   and    the    directions 
that  have  i^enerally  to  be  given  in  a  final  decree. 

Our  Courts  in  this  country  are  Courts  of  Law  ans'f'.g^  a 
and  Equity.  They  may,  therefore,  in  a  suit  for  pm-tition. 
partition  be  called  upon  to  adjust  all  the  equities  ^^'*' 
existing  between  the  parties  and  arising  out  of 
their  relation  to  the  property  to  be  divided.  But 
these  equities  are  so  vast  and  complicated  in 
their  nature  that  an  exhaustive  consideration  of 
them  is  impossible  in  the  course  of  a  Treatise 
like  this.  I  shall,  therefore,  refer  to  some  o(  the 
leading  principles  that  ordinarily  arise  in  a  suit 
for  partition.  It  is  one  of  the  first  principles  of 
equity  that  "he  who  seeks  equity  must  do  equity."' 
Hence  whoever  by  a  suit  for  partition  invokes  th(? 
jurisdiction  of  a  Court  of  equity  in  his  behalf  there- 
by submits  himself  to  the  same  jurisdiction,  and 
concedes    its    authority    to    compe  1   him   to   deal 

,  ,  ....  ■'    .  'rj^,  f,  -r  c     Waste  by 

equitably  with  his  co-sharers.  1  nus,  '  it  one  ot  co-sharer, 
the  co-tenants  has  wasted  any  part  of  the  lands 
of  the  co-tenancy,  the  Court  may  take  that  fact 
into  consideration,  and  do  justice  between  the 
parties  by  assigning  to  the  wrong-doer  the  part 
which  he  has  wasted" — Freeman   §  ^o6. 

A  •  ,1  t'  [     Improve- 

As  to   improvements    made    on    a   portion    ol    ments  made 

joint  lands   by    one    of  several    proprietors,    Mr.    by  one  of 
Freeman     says-- : — "The    fact  that     a    co-tenant    {^^",5 

+§  509. 
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has  located  upon  a  particular  portion  of  the 
lands  of  the  co-tenancy  and  has  enhanced  its 
value  by  making  improvements,  or  by  reducing 
it  from  a  wild  state  to  one  fit  for  profitable  culti- 
vation, is  a  circumstance  always  deemed  worthy 
of  the  attention  of  a  Court  charged  with  the  duty 
of  making  a  partition.  Such  improvements  are 
generally  indispensable  to  a  profitable  and  com- 
fortable enjoyment  of  the  property,  and  contri- 
bute to  the  general  prosperity  of  the  community. 
The  law  declines  to  compel  one  co-tenant  to  pay 
for  improvements  made  without  his  authorization  ; 
but  it  will  not,  if  it  can  avoid  so  inequitable  a 
result,  enable  a  co-tenant  to  take  advantage  of 
the  improvements  for  which  he  has  contributed 
nothing.  When  the  common  lands  come  to  be 
divided,  an  opportunity  is  offered  to  give  the 
co-tenant  who  has  enhanced  the  value  of  a  parcel 
of  the  premises,  the  fruits  of  his  expenditures  and 
industry,  by  allotting  to  him  the  parcel  so  en- 
hanced in  value,  or  as  much  thereof,  as  represents 
his  share  of  the  whole  tract.  '  It  is  the  duty  of 
equity  to  cause  these  improvements  to  be  as- 
signed to  their  respective  owners,  (whose  labour 
and  money  have  been  such  inseparably  fixed  on 
the  land)  so  far  as  can  be  done  consistently  with 
an  equitable  partition."'  But  when  the  property 
is  not  susceptible  of  such  a  division,  the  more 
doubtful  question  aries  :  whether  compensation 
ought  to  be  awarded  to  the  co-tenant  who  has 
made  the  improvements.  Mr.  Freeman  on  this 
point  extracts  the  following  rule  from  decided 
cases  : — "Where-^-  one  tenant  in  common  lays  out 
money  in  improvements  on  the  estate,  although 
the  money  so  paid  does  not,  in  strictness,  consti- 
tute a  lien  on  the  estate,    yet    a    Court   of    equity 

•  §  510. 
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will  not  grant  a  partition  without  first  directing 
an  account  and  a  suitable  compensation.  To 
entitle  the  tenant  in  common  to  an  allowance  on 
a  partition  in  equity,  for  the  improvements  made 
on  the  premises,  it  does  not  appear  to  be  neces- 
sary for  him  to  show  the  assent  of  his  co-tenants 
to  such  improvements,  or  a  promise,  on  their 
part,  to  contribute  their  share  of  the  expense  ; 
nor  is  it  necessary  for  them  to  show  a  previous 
request  to  join  in  the  improvements,  and  their 
refusal."  "  The  only  good  faith  required  in  such 
improvements  is  that  they  should  be  made 
honestly  for  the  purpose  of  improving  the  pro- 
perty, and  not  for  embarrassing  his  co-tenants  or 
encumbering  their  estate,  or  hindering  partition." 
But  "  if  one  joint  tenant,  or  tenant  in  common, 
covers  the  whole  of  the  estate  with  valuable  im- 
provements, so  that  it  is  impossible  for  his  co- 
tenant  to  obtain  his  share  of  the  estate  without 
including  a  part  of  the  improvements  so  made 
the  tenant  making  the  improvements  would  not 
be  entitled  to  compensation  therefor,  nothwith- 
standing  they  may  have  added  greatly  to  the 
value  of  the  land  ;  because  it  w^ould  be  the  im- 
prover's owm  folly  to  extend  his  own  improve- 
ments over  the  whole  estate,  and  because  it  would 
be  unjust  to  permit  a  co-tenant,  at  his  pleasure, 
to  charge  another  co-tenant  with  improvements 
he  may  not  have  desired.  In  such  a  case,  the 
improver  stands  as  a  mere  volunteer,  and  cannot 
without  the  consent  of  his  co-tenant,  lay  the 
foundation  for  charging  him  with  improvements." 
As  the  allowance  of  compensation  for  improve- 
ments is,  in  all  cases,  made,  not  as  a  matter  of 
legal  right,  but  purely  from  the  desire  of  the 
Court  to  do  justice,  the  compensation  will  be  es- 
timated so  as  to  inflict  no  injury  on  the  co-tenant 
against  whom  the  improvements  are  charged.  He 

53 
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will  therefore  be  charged,  not  with  the  price  of  the 
improvements,  but  only    with    his    proportion    of 
the    amount    which    at    the  time  of  the    partition 
they  add  to  the    value    of    the    premises.       From 
this  amount  he  will    also    be    entitled    to    deduct 
any  sum  to  which  he  may  have  a    just    claim    for 
use  and  occupation  of  his  moiety  enjoyed  by  the 
co-tenant     making    the      improvements."        Mr. 
Knapp  in  his  work  on  partition  p.  375  says  :     "A 
tenant  in  common  in  possession    will    be    allowed 
for    substantial    and    useful    improvements,     but 
not    for      such    Improvements    as      are    merely 
ornamental.     The  reason  why  a  tenat  on  common 
will  be  allowed  for  improvements — that  is,  neces- 
sary  and    substantial    Improvements — is  because 
the  possession  of  one    tenant  in    common  is    the 
possession     of     that     of    his    co-tenants.       The 
Court  can  properly  render  a    judgment  declaring 
the    rights    of    the    parties,     and    directing    that 
partition  should  be  made  ;    and  also  providing  for 
an  account  between  the    parties  in  respect  to  the 
matters  pertaining  to  the  estate    and    in    respect 
to  the  rents  and  profits  aleady  received.     If  there 
is  inequality  of  value  between    one    portion    that 
cannot  be  divided,  and  another  portion  that    can 
be,  the  Commissioners    may  make  such  allotment 
of  parcels  as  will    produce    equality  by    awarding 
proper  compensation  in  money." 
When  a  In  order  to  determine  whether  at  a    partition, 

party  is  en-     a  partv  would  be  entitled    to    the    benefit    of    his 

titled  to  the  ^       /  ,  1  r       1 

benefit  of       own    improvements,    the     past    conduct    or    the 

his  own  iolnt  owners  would  oftentimes  be    a  considerable 

ments.  help.      Mr.  Knapp  in  his   work    on    Partition    p. 

226   says  ;    "  The    doctrine    of   acquiescence    in 

what  has  been  done,   or  what    is    to   be    done    is 

well  recognized  in    law    as    the    admission    of    a 

past  con-        party.    The  Commissioners  in  making  their    dlvi- 

acquies-         sion  and  allotment  are    to    take    into    considera- 
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tion   the  acquiescence  of  the  parties  in  wliat  lias    "^e^plrw. 
been  done  relative  to  the   premises,    and    to    the 
improvement  of  such  premises  in    the  past,    and^ 
also  to  take  into  consideration     such    admissions 
or  agreements   as   have    been    made    in    relation 
to  the  division  of    the    property    or    improveinent 
of  the  property  in  the    future.     As    for   instance, 
it  may  have  been  agreed  upon  by    all  the  parties 
in    interest  that  some  one  of  the    co-tenants  shall 
have,  in  case  of  future  division,  set  apart  to   him 
a  certain  parcel  of  land,  and  he,  by  reason  of  such 
agreement  on  the  part  of  his  fellow  co-tenant,  has 
taken  possession    of  the   same,  has   built  upon  it, 
or  set  fruit-trees  upon  the    land,    thus    having   an 
equitable  interest    in    such    particular    parcel    so 
improved  by  him,  greater  than  his  interest  therein 
as  a  co-tenant,  and  it  being  an  interest  that  should 
be  considered  by  the    Commissioners    in    making 
their  allotment  ;  and   the  admission  of    the    other 
co-tenants,  or  their  acquiescence  in    the    acts    of 
the  co-tenant  thus  improving  such  parcel,  should 
estop  all  who  are  interested  having    thus  acquies- 
ced, in  claiming,  upon   a    division    and    allotment 
of  the  land,  that  the  cotenant  thus  improving  said 
particular  parcel  should  not  be  allowed  the  benefit 
of  the  acquiescence,  admission    or   agreement  of 
his  fellow  CO  tenants.   Such  acquiescence,  to  have 
effect,  must  be  some  act  of  the  mind  and  amount 
to  voluntary  demeanour,  or  conduct  of  the    party 
as  it  may   be  an  acquiescence  in    conduct  as  well 
as    acquiescence     in    language.       Such    conduct 
or  language    must    be    fully    understood    by    the 
party,  claiming  benefit,  under  it,  before  an    infer- 
ence   can    be    drawn     from    the    passiveness    or 
silence  of  the  opposite  party." 

Mr.  Robert  Belchambers,  in  his  compilation 
entitled  "  Practice  of  the  Civil  Courts,"  has  em- 
bodied a  large    number    of    rules    of    practice   in 
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suits  for  partition,  and  you  will    do    well    to    refer 
to  them. 
Who  may  It  hjis  been  held  that  only  indifferent   persons, 

Commis-        Can  be  Commissioners.    An  advocate  or  attorney^ 
sioners.  concerned  in  the  cause,  or  a  person  related  to  any 

of  the  parties  cannot  be  a  Commissioner.  Nor 
can  a  person  be  a  Commissioner  who  is  nearly 
allied  to  any  of  the  parties,  or  to  whom  any  ap- 
parent cause  of  partiality  can  be  imputed  ;  as  a 
master,  a  servant,  a  partner  or  a  debtor. — Moslyn 
V.  Spencer,  6  Beav.  135;  Sayer  v,  Wagstaff  ^ 
Beav.  462.  The  objection  to  an  attorney  applies 
also  to  his  clerk. — Newton  v.  Foot,  2  Dick.  792  ;  2 
Ch.R.  393  ;    Cooke  v.  Wilson  4  Madd.  380. 

It  is  desirable  that  only  persons  acquainted 
with  the  ordinary  procedure  and  qualified  to  act 
should  be  appointed  Commissioners. — Seton  ist 
Edition  197,  Lord  Redesdale's  opinion  in  Ciirzon 
V.  Lvster. 

When  the  Court  appoints  Commissioners  nam- 
ed by  the  parties,  their  award  is  less  liable  to  be 
disturbed  than  that  of  Commissioners  appointed 
by  the  Court  of  its  own  accord, — Manner's  v. 
Cliarlesworth  1  Myl.  and  K.  332.  Mr.  Knapp 
on  221  says:  "The  report  of  the  Commissioners 
will  be  regarded  with  greater  consideration  even 
than  a  verdict  of  the  Jury — that  is,  when  the  com- 
missioners are  j)ei'sons  selected  by  the  parties 
themselves  on  account  of  their  confidence  in 
such  parties  and  of  their  superior  judgment  and 
capability  to  perform  the  particular  service  for 
which  they  are  selected.  Hie  report  of  commis- 
sioners in  partition  will  not  be  set  aside  only 
on  grounds  similar  to  those  on  which  a  verdict 
w^ould  be  set  aside  and  a  new  trial  granted." 

The  proceedings  of  Commissioners  are  in 
their  character  judicial  or  quasi-judicial,  and  ought 
to  be  open. — Seton  ist  Edition    192,    193. 
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Let  US  now  consider  the  duties  of  the  Com- 
missioners accordinty  to  decided   cases. 

The  first  duty  of  the  Commissioners  is  to  as- 
certain the  properties  to  be  divided.  This  should 
be  done,  as  far  as  possible,  from  the  pleadings. 
Evidence  should  onlv  be  taken  if  the  properties 
or  any  of  them  are  not  mentioned,  or  fully  or  ac- 
curately described  in  the  pleadings,  or,  if  there  is 
any  intermixture  of  boundaries  between  the  pro- 
perties to  be  divided  and  other  properties.  Except 
on  questions  of  boundary,  evidence  as  to  other 
properties  would  be  irrelevant  and  ought  to  be 
rejected. — Lord  Redesdale^s  opinion,  Seton  ist 
edition    194;  Manners  \\  Charlesii'orth  Myl.    and 

K.  335- 

It  is  sometimes  useful  to  invite  a  mutual  pro- 
duction and  exchange  of  descriptions  of  the  pro- 
perties, and  then,  if  the  parties  can  agree,  to 
invite  a  like  production  and  exchange  of  valu- 
ations of  the  properties  and  proposals  for  divi- 
sion. 

The   Commissioners,  having  ascertained    the    '"spection 
properties  to  be   divided,    should  next  walk    over    perties. 
and  inspect  each  property,  except  those  situate  at  a 
distance,  when  the  parties  do  not  insist  upon    the 
inspection  of  such. 

It  is  essential  that  plans   should    be    prepared    Preparation 

1  11  1-    •  1    J      L  of  plans. 

or  the  properties  to  be  actually  divided,  but, 
except  for  some  special  reason,  not  of  those  to  be 
allotted  in  their  entirety. 

It  is  also  essential  that  a  detailed  valuation  Detailed 
should  be  made  of  each  property  and  of  the  differ- 
ent shares  into  which  it  is  apportioned.  The  pro- 
per mode  of  valuing  property  for  the  purposes  of 
partition  is  to  consider  what  would  be  its  value  if 
it  were  put  up  to  auction,  and  the  parties  interested 
were  not  allowed  to  buy — Story  v.  Johnson,  You. 
and  Col.  544.      But  whatever  mode    of    valuation 
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may  be  adopted,  it  is  important  that  it  should  be 
a  uniform  mode,  so  tliat  tlie  value  of  each  pro- 
perty intended  to  be  allotted  in  its  entirety,  as 
well  as  of  every  portion  of  any  property  intended 
to  be  actually  divided  among  the  parties  may  be 
ascertained  without  inequality.  When  the  shares 
of  several  persons  are  equal,  the  plans  and 
valuation,  after  the  apportionment  into  shares  but 
before  allotment,  should  be  placed  before  the 
parties  for  acceptance,  as  then  the  parties  may 
have  no  special  interest  in  disputing  the  valuation 
of  any  share. 
Employ-  Mr.   Knapp  in  his  work    on  Parti-tion,    p.  229 

ment  of  ,,  r,,,    '    ,  ,i  /  ,i        r^  • 

surveyors.  says  : —  1  he  law  empowers  them  (the  Commis- 
sioners )  to  employ,  when  necessary  a  surveyor 
and  such  persons  skilled  in  the  science  of  survey- 
ing as  may  be  necessary  to  assist  the  surveyor 
in  the  performance  of  his  labours." 

Mode  of  Where    the    estate    consists    of     several   pro- 

perties, it  is  not  necessary  that  each  property 
should  be  divided^  though  care  should  be  taken 
that  each  party  has  his  full  share  in  value — 
Earl  of  Clai^eudon  v.  Hornby,  i  P.  Wms  446 ; 
Peers  v.  Needhani,  19  Beav.  316.  But  it  would 
not  be  right  to  allot,  in  its  entirety,  to  any  party 
the  right  to  worship  the  family  idol  and  to 
appropriate  the  offerings. — Mitta    Kiinth    Audhi- 

Family  idol,  carry  V.  Neerunjun  Audhicarry  (1874)  14B.L.R. 
166.  But  the  Allahabad  Court  in  Sri  Raman 
Lalji  Maharaj  v.  Sri  Gopal  Lalji  Maharaj  {i^gj) 
I.  L.  R.  19  All.  428  held  that  the  mere  rights  as 
joint  trustees  to  the  management  and  superin- 
tendence of  worship  at  certain  temples  could  not 
form  the  subject  of  a  suit  in  a  civil   court. 

Family  T\\Q  partition  of  the   dwelling    house  of  a  joint 

ho'use."  Hindu    family    will    be  decreed  if  insisted  on.      In 

practice,  that  is,  within  the  local  jurisdiction  of 
the    Calcutta    High    Court,    the    family    dwelling 
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house  is  always  actually  divided  among  the 
parties  except  where  they  consent  to  its  being 
allotted  in  its  entirety  to  one  or  some  of  the 
parties. 

In  It ajc 007)1  aree  Dassee  v.  Gopal  Chunder 
Bose(i^']^)  I.  L.  R.  3  Cal.  514,  where  two  out  of 
three  coparceners  consented,  and  the  third  object- 
ed, to  a  portion  of  the  family  dwelling  house 
remaining  joint,  Justice  White,  in  concurrence 
with  Justice  Mitter,  made  the  following  order; — 
"  Let  the  Pooja  Dalan,  the  rooms  on  either  side 
of  it,  the  courtyard  attached  thereto,  and  the 
western  wall  of  that  courtyard,  be  valued,  and  if 
any  one  or  two  of  the  coparceners  wish  to  retain 
the  same  separately  or  jointly  as  part  of  his  or 
their  share,  let  the  proportionate  share  of  its 
value  be  paid  to  the  remaining  coparcener  or 
coparceners  who  do  not  wish  to  retain  the  same. 
If  none  of  the  three  coparceners  agree  to  take 
the  same  as  part  or  parts  of  their  share  or  shares, 
paying  to  the  other  or  others  of  them  a  pro- 
portionate share  of  its  value,  or  if  the  three 
coparceners  cannot  agree  amongst  themselves  as 
to  which  of  them  shall  be  allowed  to  take  the 
same  as  part  of  his  or  their  share  or  shares,  then 
let  this  property  be  divided  between  the  three 
coparceners  in  proportion  to  their  respective 
shares  in  the  same." 

Where  a  Hindu  widow  has  a  right  of  residence    ^'S^*  °^ 
in  the  family  house,  the  partition    should  be  made    o"a  mn^du 
subject    to   such    right — Mmigaia    Dehi    v.  Dino-    widow. 
nafh  Base  (1S69)    12    W.  R.,  O.  J.,    35  ;  4  B.L.R. 
O.     C.    72  ;     See     Baidevkore    v.    Hanuiukliram 
(1888)  I.  L.  R.  13  Bom.  loi. 

The    Court   has    always     to     determine     how    interests 
best    the    estate,   as   it   exists,  may  be  partitioned    ofliVfhT 
without  unnecessarily  detracting  from  the  value  of    parties  to 
the  estate  or  of  the  different  portions  thereof.    To    vie^^'^*  '" 
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divide  a  particular  portion  of  the  property  might 
be  to  diminish  its  value  greatly.  And  one  pro- 
prietor cannot  claim  that  a  particular  part  of 
the  property  to  which  he  may  have  taken  a 
fancy  shall  be  so  divided  as  to  cause  needless 
detriment  to  the  interests  of  the  other  proprietors. 
In  each  case  the  interests  and  rights  of  all  tlie 
parties  must  be  looked  to,  and  effect  given  to  them, 
as  far  as  possible.  But  special  regard  should  be 
had  to  the  circumstance  that  a  party  has  a  parti- 
cular interest  in  any  property  by  reason  of  its 
situation  in  relation  to  adjacent  property  belong- 
ing to  him  or  otherwise — Padniamani  Dasi  v. 
Jagadamha  Dasi  (1871)  6  B.  L.  R.  134;  Story 
V.  Johnson,  1  You,  and  Coll.  538 ;  Canning  v. 
Canning,  2  Drew  437. 

"A  Court  of  equity  will  assign  to  the  parties 
respectively  such  parts  of  the  estate  as  would  best 
accommodate  them,  and  be  of  most  value  to  them 
with  reference  to  their  respective  situations,  in 
relation  to  the  property  before  the  partition.  For, 
in  all  cases  of  partition,  a  Court  of  equity  does 
not  act  merely  in  a  ministerial  character,  and  in 
obedience  to  the  call  of  the  parties,  who  have  a 
right  to  the  partition  ;  but  it  founds  itself  upon  its 
general  jurisdiction  as  a  Court  of  equity,  and 
administers  its  relief  ^a'^^^/^c  ct  bono,  according  to 
its  own  notions  of  general  justice  and  equity  be- 
tween the  parties.  It  will,  therefore,  by  its  decree 
adjust  all  the  equitable  rights  of  the  parties  in- 
terested in  the  estate  ;  and  will,  if  necessary  for 
this  purpose,  give  special  instructions  to  the  Com- 
missioners, and  nominate  the  Commissioners  in- 
stead of  allowing  them  to  be  nominated  by  the 
parties.  (Story    Eq.    Jur.    2nd    Eng.  Edn.  p.  634). 

The  word  '  allot '  has  a  different  sense  from 
merely  drawing  lots.  It  has  the  sense  of  appro- 
priating whether  by  drawing  lots  or  otherwise,    the 
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respective  shares  to  the  respective  parties— Crt;z- 
iiing  V.  Canning,  2  Drew  436. 

If  the  Commissioners  can  find  no  reason, 
weighing  one  way  or  the  other  then  they  are  re- 
duced to  tlie  alternative  of  drawing  lots,  because 
there  is  nothing  else  to  guide  them.  But  the 
drawing  of  lots  is  the  last  resort  and  ought  only 
to  be  adopted  when  they  do  not  find  anything  to 
guide  their  discretion  one  way  or  the  other. 

Where  the  allotment  of  shares  is  made  by  lots, 
an  indifferent  person  should  be  called  in  to  draw 
the  lots. 

The    fact    of  particular  persons  or    the  public    R'g^i^o^" 

!•  'j-i.  r  ,1  ^  way  of  per- 

navmg   acquired  rights   of  way  over  the  property    sons  not 
soue;ht  to  be  divided,  is  no  reason  in  law  forrefus-    ^^'"S 
ing  a  partition,  as  those  rights   cannot  be  affected    thepartition 
thereby.     Nor  is  it  a  sufficient  reason  for  refusing    P'^^^^^'^' 
a  partition,  that  some  of  the  coparceners  would  be 
inconvenienced,    if  property  held  in  common  were 
divided — Ram  Pcrshad  Nara'in  Teumree  v.  Court 
of  Wards  {\%^^)  21  W.  R.  152. 

On    a    partition,    an  easement  of  a  continuous    Easements 
nature  passes  by  implication  of  law,  as  well  as    by    o.^''6^"and 
the    general    words  of   the   conveyance. — Ratanji 
Hormasji  v.  Edalji  Hormasji  (187  i)  8  Bom.  H.  C. 
Rep.  O.  J.    181  ;    Watts   v.   Kelson   L.  R.,  5  Ch. 
Ap.,  166. 

At  a  partition  of  property  in  Calcutta,  parties 
take  their  respective  shares  with  easements  of 
light  and  air  as  would  be  necessary  for  the  reason- 
able use  and  enjoyment  of  the  premises  allotted  to 
them  respectively — Bolyc  Cliundcr  Scu  v.  Lahnoni 
Dasi  {iSS'])  I.  L.  R.'i4  Cal.  797  ;  Kadambini- 
Debiw,  Kali  Kumar  Haldar  (1898)  I.  L.  R.  26 
Cal.  516. 

As  to  the  custody  of  the  title  deeds  on  parti-  Custody  of 
tion,  the  practice  is,  if  all  the  parties  are  equal-  ^'^'^  ^^^^^' 
ly    interested    in  the  property,  to  give  the  custody 
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to  the  plaintiff ;  but  if  they  are  not,  then  they  are 
usually  given  to  the  person  who  has  the  largest 
interest. — Elton  v.  Elton,  27  Beav.  632. 

A  partition  suit  remains  pending  after  the 
report  of  the  Commissioners  has  been  confirmed 
by  the  Court  and  until  the  final  decree  has  been 
drawn  up  and  signed,  necessary  parties  may  be 
added.  Moharaja  Sir  Jotindra  Mohan  Tagore  v. 
Moharajdhiraj  Bejoy  Chand  Mahatap  (1904) 
I.L.R.  32  Cal.  483- 

The  stamp  Act  II  of  1899  Sec.  2  cl.  (15) 
defines  an  "  instrument  of  partition  "  as  meaning 
any  instrument  whereby  co-owners  of  any  pro- 
perty divide  or  agree  to  divide  such  property 
in  severalty  and  includes  also  a  final  order  for 
effecting  a  partition  passed  by  any  Revenue 
authority  or  any  Civil  Court  and  an  award  by  an 
arbitrator  directing  a  partition  and  the  stamp 
should  be  paid  under  Art  45  of  Sch.  I  of  the  Act. 
This  Article  has  been  reproduced  at  the  end  of 
this  Chapter. 
Costs.  The  general  rule  as  to  costs  is,  that  the  parties 

bear  their  own  costs  of  suit  up  to  and  including 
the  decree,  Satya  Kumar  Banerjee  v.  Satya  Krtpal 
Banerjee{\gog)  10  C.L.J.  503  and  Moti  Lai  Ghosh 
V.  Giris  Chandra  Ghose  (1909)  12  C.  L.  J.  346, 
and  that  the  costs  of  partition,  that  is  of  issuing 
and  executing  the  Commission  and  confirming  the 
return  are  borne  by  the  parties  in  proportion  to 
the  value  of  their  respective  interests,  but  not  the 
costs  of  any  subsequent  proceedings  ;  as,  settling 
conveyances,  &c.  The  costs  of  the  hearing  on 
further  consideration  should  be  included  in  the 
costs  to  be  borne  by  the  parties  in  proportion  to 
their  interests. — Agar  v.  Farifax,  17  Ves.  557, 
and  Elton  v.  Elton,  27  Beav.  632. 

Where    the    plaintiff's    right    to    a   partition  is 
questioned,    the    party    questioning    it  unsuccess^ 
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fully  should  be  ordered  to  pay  the  costs  occa- 
sioned thereby,  z>,,  the  extra  costs  occassioned  by 
the  plaintiff's  title  being  disputed,  and  not  the 
costs  of  making  out  his  title  ;  for,  that  is  neces- 
sary in  any  event  in  a  suit  for  partition — Norris 
V.  Timmins,  i  Beav.  411  ;  and  Hill  v.  Fiilhrook^ 
Jac.  574;  Lyne  v.  Lyne^  21  Beav.  318. 

The  party  who  sues  out,  or  has  the  carriage  of,    Payment  of 

.      •  o  '      costs  how 

the  Commission  usually  pays  the  costs  of  the  enforced, 
partition  in  the  first  instance,  but  any  party  may 
do  so  and  then  proceed  to  recover  from  each  of 
the  other  parties  his  proportionate  share  ascer- 
tained on  taxation.  The  mode  of  proceeding  to 
compel  payment  is  by  execution,  preceded  by  a 
rule  nisi  in  which  the  amount  claimed  is  specified. 

Although  in  a  partition  suit,  the  Court  has  the 
property  before  it  and  within  its  reach,  it  does  not 
order  any  portion  of  the  property  to  be  sold  for 
the  payment  of  costs,  otherwise  than  in  the  course 
of  execution,  except  where  some  of  the  parties 
are  under  disability,  and  some  other  person  is^ 
therefore,  liable  in  the  first  instance  for  the  costs 
incurred  in  their  behalf.  It  is  then  only  that  it 
orders  tliese  costs  to  be  charged  upon,  and  raised 
by  sale  of,  the  shares  allotted  to  the  persons  under 
disqualification — Kailas  Chandra  Ghose  v.  Ful- 
chand  Jaharri  (1871)  8  B.  L.  R.  474  ;  Singleton 
V.  Hopkins,  I  Jur.,  N.  S.,  1 199. 

The  Commissioners  have  no  lien  on  the   Com-    No  lien  for 
mission  for  their  charges. —  Young  v.  Sutton,  2    V.    ^oITeTl^" 
and  Beames  265  ;  Raj  Moheshey  Dehi   v.  Muddoo    charges. 
Sliudan  Dcy,  Bourke's  Repts.  24, 

Mesne  profits  may  be  allowed  on  partition 
if  a  coparcener  has  been  entirely  excluded  from 
the  enjoyment  of  the  property.  Venkata  v. 
Narayya  (1879)  L.  R.  7  I.  A.  38  (51)  1.  L.  R.  2 
Mad.  128;  Vcnliata  v.  Court  of  Wards  (1882) 
L.  R.  9  I.  A.  125  ;  I.  L.  R.  5  Mad.  236;    Krishna 
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V.  Subnnna  (1884)  I.  L.  R.  7  Mad.  564:  Bhiv7^av 
V.  Sitaram  (1894)  1.  L.  R.  19  Bom.  532.  They 
may  also  be  allowed  where  by  family  arrangement 
the  property  is  held  in  specific  and  definite  shares 
and  one  coparcener  has  been  disturbed  in  his 
enjoyment.  Sliniikar  Baksh  v.  Hardeo  Baksh 
(18S8)  L.  R.  16  I.  A.  71  ;  I.  L.  R.  16  Cal.  397. 
Rights  of  a  Iji    Byjnath    Lull     v.     Ramoodeen     CJwwdry 

}rom?S'     (1874)    L.    R,  I    I.  A.    106;   21    W.    R.  233,  the 
sharer.  Privy  Council  held  that  one    co-sharer  in   a    joint 

and  undivided  estate  could  not  deal  with  his  share 
so  as  to  affect  the  interests  of  other  co-sharers, 
and  persons  who  take  any  security  from  one  co- 
sharer,  do  so  subject  to  the  right  of  the  others  to 
enforce  a  partition  ;  and  further,  that  a  mortgagee 
who  takes  such  a  security  in  the  share  of  one  co- 
sharer  who  has  no  privity  of  contract  with  the 
other  co-sharers,  would  have  no  re-course  against 
the  lands  allotted  to  such  co-sharers  but  must 
pursue  his  remedy  against  the  lands  allotted  to 
the  mortgagor.  To  the  same  effect  see  Sharat 
Chunder  Burmon  v.  Hurgohindo  Burmon  (1878) 
I.  L.  R.  4  Cal.  510;  and  Hem  Chunder  Gkose  v. 
Thako  Moni  Dehi  [\%gi)  I.  L.  R.  20  Cal.  533. 
See  also  fotindra  Mohan  Pal  v.  Godadhar  Madak 
(1897)  2  C.  W.  N.  29;  Joy  Sankari  Gupta  Y. 
Bharat  Chandra  Bardhan  (1899)  I.  L.  R.  26 
Cal.  434;  Hakim  Lai  w  Ram  Lai  (1907)  6  C.L.J. 
46;  Amolak  Ram  v.  Chandau  Singh  {\go2)  I.L.R. 
24  All.  483.  But  if  to  the  suit  for  partition  the 
mortgagor  is  not  a  party,  the  decree  in  the 
partition  suit  does  not  bind  the  mortgagee  nor  can 
he  take  advantage  of  it.  Surja  Prasad  Thakur  v. 
Ra'pnohan  Topedar  (1908)  8  C.  L.  J.  478. 
Rights  of  a  In  Hr'idoy  Nath  Shaha  v.  Mohohutnessa  Bibee 

putnidar.  ^^g^^)  I.  L.  R.  20  Cal.  285,  a  putni  lease  was 
granted  of  certain  lands  which,  according  to  a 
private     partition     made    by    all    the    co-sharers, 
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had  been  assigned  to  the  mortgagor,  one  of 
the  co-sliarers.  At  a  subsequent  partition  by 
the  Collector,  the  lands  of  the  putni  were  allot- 
ted to  a  different  shareholder.  The  Judges 
distinguished  this  case  from  the  previous  case 
of  Byjnath,  where  there  had  been  no  previous 
partition  at  the  instance  of  all  the  sharers,  and 
held  that  the  putni  would  stand  notwithstanding 
the  partition  by  the  Collector.  The  reason  of  the 
decision  was  that  the  putni  of  specific  lands,  though 
granted  by  one  co-sharer,  was  the  result  of  a  parti- 
tion made  by  all  the  co-sharers  and  was  therefore 
binding  on  all. 

As  to  the  effect  of  the  doctrine  of  lis 
pendens  vSee  Sec.  52.  Transfer  of  Property 
Act  IV  of  1882  and  fogendra  Chnndra  Ghose  v. 
Fulkiiniari  Dassi  (1899)  I.L.R.   27  Cal.  y]. 

In  Parhhudas  Lakhniidas  v.  Shankarbhai 
(1886)  I.  L.  R.  1  I  Bom.  662,  it  was  held  that  the 
duty  of  the  Collector,  to  whom  a  decree  had  been 
transferred  under  Sec.  265  of  the  Civil  Procedure 
Code  of  18S2  corresponding  to  Sec.  54  of  the 
Civil  Procedure  Code  of  1908  w^as  not  confined 
to  a  mere  division  of  the  lands  decreed  to  be 
divided,  but  included  the  delivery  of  the  shares 
to  their  respective  allottees. 

Where  a  reference,  as  above  mentioned,  is 
made  to  a  Collector,  the  Civil  Court  would  have 
no  jurisdiction  to  examine  his  work. — Dev 
Gopal  Savant  v.  Vasndev  Vitlial  Savant  (1887) 
I.  L.  R.  12  Bom.  371  ;  and  Shrinivashnnmaut  v. 
Gurunath    Shrinivas     (1890)    I.  L.  R.    15    Bom. 

527- 

Even  after  the  final  judgment  of    Court    in    a 

partition  suit,  parties  execute  mutual  conveyances 
or  releases  in  respect  of  properties  within  the 
town  of  Calcutta.  But  in  the  Mofussil,  this  prac- 
tice does  not  obtain. 


Collector  to 
complete 
partition 
proceedings 
by  delivery 
of  posses- 
sion. 


Exchange 
of  mutual 
conveyances 
in  Calcutta. 
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Expenses  f  j^^  expenses  of  a  partition  suit  in  the  original 

tionsur/'in      side    of   the  Calcutta  High  Court  are  proverbially 
the  original    gnormous.     They  are  out  of  all  proportion  to    the 
Calcutta         value  of  the  property  under  partition. 
High  Court.  ^  co-sharer  when  he  is  evicted  by    title    para- 

mount after  partition  has  the  right  to  obtain  com- 
pensation for  the  portion  lost.  Mr.  Freeman  on 
this  point  says  : — "Upon  partition,  the  parties  are 
in  equal'i  jure ;  there  is  supposed  to  be  mutual 
confidence  by  reason  of  the  privity  of  estate  ;  and 
the  object  is  to  make  an  equal  division  of  a  com- 
mon fund.  There  is  no  chaffering  or  trafficking 
P  .  ,       about  it.     Third  persons,  selected  by  themselves, 

title  after  or  appointed  by  the  Court,  make  the  division,  and 
partition.  jf  ^.j-jg  common  fund  is  not  so  large,  as  the  parties 
suppose,  either  from  defect  of  title  or  of  unsound- 
ness as  to  part,  the  loss  should  be  borne  equally  ; 
in  other  words,  in  partition,  there  is  an  implied 
warranty  both  as  to  title  and  soundness."  Of 
course,  before  any  co-sharer  can  obtain  com- 
pensation he  must  show  that  the  eviction  was 
not  due  to  his  laches,  or  to  any  act  or  omission 
on  his  part,  done  or  made  since  after  the  partition. 
The  proceedings  in  the  suit  in  which  he  was  sued 
alone  and  evicted  v/ould  be  no  evidence  in  his 
suit  against  his  co- sharers. 

As  has  been  already  observed  (ante  p.  272) 
receivers  are  appointed  in  suits  for  partition.  The 
appointments  are  made  under  order  XL  of 
the  Civil  Procedure  Code  (Act  V  of  1908),  "A 
receiver"  says  Mr.  Justice  Woodroffe  in  his  notes 
on  the  Civil  Procedure  Code,  "is  an  indifferent 
person  between  the  parties  to  a  cause  appointed 
by  the  Court  to  receive  and  preserve  the  property 
or  fund  in  litigation  pendente  lite  when  it  does 
not  seem  reasonable  to  the  Court  that  either 
party  should  hold  it." 

Mr.    Knapp   in   his    work    on   Partition  p.  237 
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says."  A  receiver  will  be  appointed  before  final 
judgment  on  the  application  of  a  party  in  interest 
who  establishes  an  apparent  right  to  the  property 
or  a  portion  of  it  or  an  interest  in  it,  and  where 
the  property  is  in  the  possession  of  the  adverse 
party  and  there  is  danger  that  it  will  be  removed 
beyond  the  jurisdiction  of  the  Court,  destroyed, 
lost  or  materially  injured  or  if  it  should  be  that 
kind  of  property  which  of  itself  renders  an 
income  or  revenue  then  the  Court  will  appoint  a 
receiver  for  the  purpose  of  governing  and  con- 
trolling that  income  or  revenue  and  keeping  it 
safe  until  the  final  result  of  the  action." 


Art.  45  Sch.  II  of  the  Stamp  Act  II 

of  1899. 

45.  Partition,  Instrument  of — The  same  duty 
as  a  Bond  (No.  15)  for  the  amount  of  the 
value  of  the  separated  share  or  shares  of  the 
property. 

N.B. — The  largest  share  remaining  after  the 
property  is  partitioned  (or  if  there  are  two  or 
more  shares  of  equal  value,  and  not  smaller  than 
any  of  the  other  shares,  then  one  of  such  equal 
shares)  shall  be  deemed  to  be  that  from  which 
the  other  shares  are  separated  : 

Provided  always  that — 

[a)  when  an  instrument  of  partition  contain- 
ing an  agreement  to  devide  property  in  severalty  is 
executed  and  a  partition  is  effected  in  pursuance 
of  such  agreement,  the  duty  chargeable  upon 
the  instrument  effecting  such  partition  shall  be 
reduced  by  the  amount  of  duty  paid  in  respect  of 
the  first  instrument,  but  shall  not  be  less  than 
eight  annas  ; 
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(b)  where  land  is  held  on  Revenue  Settlement 
for  a  period  not  exceeding  thirty  years  and  paying 
the  full  assessment,  the  value  for  the  purpose  of 
duty  shall  be  calculated  at  not  more  than  five 
times  the  annual  revenue  ; 

(c)  where  a  final  order  for  effecting  a  partition 
passed  by  any  Revenue-authority  or  any  Civil 
Court,  or  an  award  by  an  arbitrator  directing  a 
partition,  is  stamped  with  the  stamp  required  for 
an  instrument  of  partition,  and  an  instrument  of 
partition  in  pursuance  of  such  order  or  award 
is  subsequently  executed,  the  duty  on  such  in- 
strument shall  not  exceed  eight  annas. 


Forms  of  Plaints  in  Partition  Suits. 

(I) 

(TiflcJ. 

The  plaintiff  abovenamed  states  as  follows  : — 

1.  That  the  plaintiff  and  the  defendants  V 
and  Z  are  the  owners  of,  and  possess  as  tenants 
in    common    (or   jointly),    the  following  properties 

situated  in within  the 

jurisdiction  of  this  Court  to  wit 

and  that  the  plaintiff  desires  a  partition  of  them. 

2.  That  the  plaintiff  has  an  estate  of  inherit- 
ance therein  to  the  extent  of  one  undivided  third 
part  and  that  each  of  the  said  defendants  Fand  Z 
has  a  similar  estate  of  one  undivided  third  part. 

3.  That  there  are  no  liens  or  encumbrances 
thereon  appearing  of  record,  and  that  no  person 
other  than  the  plaintiff  and  the  said  defendants 
are  interested  in  the  said  premises  as  owners  or 
otherwise. 
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Wherefore,  the  plaintiff  prays  judgment  .- 
For  a  partition  and  division  of  the  said  pre- 
mises accordino;  to  the  respective  rights  of  the 
parties  aforesaid,  (or  if  a  partition  cannot  be  had 
without  material  injury  to  those  rights,  then  for 
a  sale  of  the  said  premises  or  the  portion  thereof 
described  herein  to  wit  (insert  description)  and  a 
division  of  the  proceeds  between  the  parties, 
according  to  their  rights,  after  payment  of  the 
costs  of  this  action  and  for  partition  of  the 
remainder). 


Another  Form. 

(2) 


{Title). 

The  plaintiff  abovenamed  states  as  follows  :— 

1.  That  on  or  about  the  day  of 

19     ,  one  C.  B.  died   intestate    possessed    of    the 
following  described  properties. 

2.  That  the  said  C.  B.  left  M.  B.  his  widow 
one  of  the  defendants,  who  is  entitled  to  dower  in 
the  said  premises. 

3.  That  the  said  deceased  C.  B.  left  as  his 
children    and    only    heirs    at  law  the  plaintiff  and 

defendants  N.  C,  and  P.  D 

who  are    tenants   in    common 


with  the  plaintiff  in  the  said  premises. 

4,  That  the  plaintiff  and  defendants  each  are 
entitled  as  such  heirs,  subject  to  the  said  dower, 
to  an  undivided  part  of    the    said    pro- 

perties. [If  there  are  Incumbrances  upon  the  pre- 
mises the  holders  should  be  made  parties  and  a 
particular  statement  of  the  incumbrances  made  J. 

Wherefore  the  plaintiff  demands  judgment  : 
that  the  shares  of  the  parties  as  above  alleged 
in  and    to    the    said  property    be   confirmed  ;  that 
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partition  thereof  be  made  (or  if  the  same  cannot 
be  equitably  divided,  then  that  a  sale  of  the  said 
premises  or  a  portion  thereof  and  division  of  the 
proceeds  and  partition  of  the  remainder  may  be 
made  between  them,  according  to  their  respective 
shares  and  that  such  other  orders  may  be  made 
as  shall  be  deemed  just  in  the  premises). 


Another  Form. 

(3) 

I.     The  plaintiff  and  defendants    are  members 
of  an  undivided  Hindu  family,  whereof  the  common 
ancestor  was  A.B.,  who  died  on  or  about  the 
day  of  ,  and    are    related  in  manner 

set  forth  in  Schedule  I  hereto. 

[Or  if  the  parties  are  few  in  number  set  out 
their  relationships  as  thus.  The  ist  defendant 
is  the  father  of  the  plaintiff  and  the  2nd  defendant  ; 
and  the  3rd  defendant  is  the  only  son  of  the  2nd 
defendant.  The  4th  defendant  is  the  widow 
of  CD.,  another  son  of  the  ist  defendant,  who 
died  on  or  about   the  day  of  , 

without  leaving  issue.]  The  parties  hereto  are  the 
only  persons  interested  in  the  joint  property  of 
the  said  family. 

2.  The  said  family  is  possessed  of  joint 
property,  whereof  the  particulars  are  set  forth 
in  Schedule  I  hereto,  of  the  total  value  of  Rs. 
or  thereabouts.  The  several  items  of  the  said 
property  are  in  the  possession  of  the  respective 
persons  whose  names  are  set  out  in  column  3, 
and  are  subject  to  the  incumbrances  and  out- 
goings set  out  in  column  4,  and  are  of  the  ap- 
proximate net  values,  after  allowing  for  the  said 
incumbrances  and  outgoings,  set  out  in    column    5 


CHAP.    IV.]        LAW    OF    PARTITION.  435 

of  the  said  schedule.  The  property  specified  in 
Part  III  of  the  said  schedule  is  devoted  to  chari- 
table and  religious  purposes,  and  is  not  available 
for  division. 

3.  The  liabilities  of  the  family,  other  than 
the  said  incumbrances,  are,  so  far  as  they  are 
known  to  the  plaintiff,  set  out  in  Schedule  II 
hereto,  and  amount  in  the  aggregate  to  the  sum 
of  Rs,  .  [Or,  if  there  are  no  liabilities, 
except  the  said  incumbrances,  there  are  no 
liabilities  of  the  said  family  now  outstanding.] 

4.  E.F.,  the  1st,  defendant,  is  the  manager 
of  the  said  family,  and  has  since  the  day 
of  carried  on  the  business  of  dealer 
in  grain,  at  ,  on  behalf  of  and  for  the 
benefit  of  the  said  family  ;  and  is  liable  to 
account  for  the  profits  thereof  from  the           day  of 

when  accounts   were    last   settled    and 
agreed. 

5.  The  several  parties  hereto  are  respectively 
entitled  to  the  following  shares  of  the  said  property, 
and  allowances  thereout  : — 

(i)  The  plaintiff,  one-third  ; 

(2)  the  1st  defendant,  one-third  : 

(3)  the  2nd  defendant,  one-sixth  : 

(4)  the  3rd  defendant,  one-sixth  : 

(5)  the    4th    defendant,    on     allowance     of 
Rs.  per  month. 

(6)  the   5th    defendant,     an     allowance     of 

Rs.  per  month. 

6.  The  4th  and  5th  defendants  are  also 
entitled  to  residence  ;  and  it  is  proposed  to  allot 
item  No.  of  Schedule  II  to  them  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  and 
to  secure  the  due  payment  of  the  said  allowances 
by  the  other  parties  hereto  by  a  charge  on  item 
No.  of  the  said  schedule. 
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7.  The  plaintiff  values  the  relief  sought  by 
him  at  the  sum  of  Rs.  being  the  total 
estimated  value  of  the  joint  family  property. 

8.  The  plaintiff  therefore  prays  : — 

(a)  That  an  account  may  be  taken  of  what 
the  joint  property  of  the  said  family  now  consists. 

{b)  That  an  account  may  be  taken  of  the 
profits  of  the  business  in  paragraph  6  hereof 
mentioned,  from  the  said 

day  of  (a) 

(c)  That  an  account  may  be  taken  ot  ttie 
liabilities  of  the  said  family. 

(d)  That  items  Nos.  of  Schedule  II 
hereto  may  be  sold,  and  the  sale-proceeds  applied 
in  discharge  of  the  incumbrances  thereon,  and 
ihe  liabilities  of  the  said  family. 

(e)  That  a  scheme  may  be  settled  for  the 
due  management  of  the  property  of  the  family 
devoted  to  charitable  and  religious  purposes. 

(y*)  That,  after  providing  for  the  interest  of 
the  4th  and  5th  defendants  therein,  the  liabilities 
of  the  family  [and  the  costs  of  this  suit],  the 
residue  of  the  property  of  the  said  family  may  be 
divided  among  the  other  parties  hereto,  in  the 
shares  specified  in  paragraph  7  hereof. 

(^)  For  the  appointment  of  a  receiver  and 
manager  of  the  said  business  in  paragraph  6 
hereof  mentioned.] 

{h)  For  an  injunction  to  restrain  the  1st 
defendant  from  selling,  charging  or  otherwise 
disposing  of,  the  property  of  the  said  family,  and 
from  carrying  on  or  inter- meddling  with  the  said 
business  or  selling,  charging,  or  otherwise  dis- 
posing of  the  assets  thereof.] 

(i)  That  a  commissioner  may  be  appointed 
to  divide  the  immoveable  property  of  the  family 
by  metes  and  bounds. 

(/■)     That  the  costs  of  all  parties    of  this  suit 
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may  be  paid  out  of  the  properly  of  the  family 
{pr^  that  the  \st  defendant  may  be  ordered  to  pay 
the  costs  of  the  suit.) 

(/{•)      For  such  other  rehef  as  to  this  court    may 
seem  fit. 

{^Insert  (he  scJiediiles  above  refei'red  to) 


Another  Form. 

(4) 

1.  The  plaintiff  and  the  defendants  are  joint 
owners  and  in  joint  possession  of  the  property 
specified  in  the  schedule  hereto,  as  the  heirs  of 
A.B.,  late    of  ,   who  died  on  the  day  of 

19  ,  intestate.  The  plaintiff  is  entitled 
to  an  equal  fourth  share  of  the  said  property,  and 
values  the  same  at  the  sum  of  Rs. 

2.  By  letter  dated  the  day  of 

19  the  plaintiff    requested  the  defendants 

to  partition  the  said  property  and  to  assign  to 
him  his  said  share  in  severalty,  and  the  defendants 
have  refused  to  comply  with  the  said  request. 

3.  The  immoveable  property  described  in 
the  said  schedule  is  situate  within  the  jurisdiction 
of  this  Court. 

The  plaintiff  prays  that  his  one-fourth  share 
of  the  said  property  may  be  ascertained  and 
separated  from  the  shares  of  the  defendants,  and 
that  they  may  be  directed  to  transfer  and  deliver 
possession  of  the  said  share  to  him  in  severalty  ; 
and  that  for  this  purpose  his  share  of  the  said 
immoveable  property  may  be  set  out  by  metes 
and  bounds,  and  all  necessary  directions  may  be 
given  by  this  court. 

(Set  out  the  description  of  the  joint  property.) 
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Preliminary  Decree  in  Partition  Suit. 

In  the  Court  of 

Present  -. 
{Title  of  Cause). 

Upon  reading  the  plaint  of  the  plaintiff  above- 
named  and  the  written  statements  of  the  defend- 
ants abovenamed  and  such  oral  and  documentary 
evidence  as  both  the  parties  abovenamed  pro- 
duced : 

It  is  hereby  ordered  and  adjudged.  That  parti- 
tion be  made  of  the  property  herein  belov^r  mention- 
ed between  the  parties  entitled  thereto  according  to 
their  respective  rights,  shares  and  interests  in  said 
property,  which  said  rights,  shares  and  interests 
are  as  follows  so  far  as  the  same  have  been  ascer- 
tained, to  wit  (here  set  forth  the  interests  of  the 
parties  as  ascertained)  and  that  T.  R.,  F.  I.,  and 
J.  M.  three  reputable  and  disinterested  gentlemen 
be  and  they  are  hereby  designated  as  Commis- 
sioners to  make  the  said  partition. 

And  it  appearing  to  the  Court  that  the  defen- 
dants A.  B.  &  C.  D.  desire  to  enjoy  their  shares 
in  common  with  each  other,  it  is  hereby  directed 
that  partition  be  so  made  as  to  setoff  to  the  said 
A.  B.  and  C.  D.  their  shares  of  the  property  parti- 
tioned without  partition  as  between  theniselves 
to  be  held  by  them  in  common. 

And  if  the  said  Commissioners  find  that  parti- 
tion cannot  be  made  equal  between  the  parties 
according  to  their  respective  rights,  without  pre- 
judice to  the  rights  and  interests  of  some  of  them, 
then  they  shall  report  the  amount  of  compensa- 
tion to  be  made  by  the  parties  respectively  for 
equality   of    partition ;    but  they  shall    not    report 
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that  compensation  be  made  by  a  party  who  is 
unknown  or  whose  name  is  unknown,  nor  by  an 
infant,  unless  it  appears  that  he  has  personal  pro- 
perty sufficient  to  pay  it  and  that  his  interests  will 
be  promoted  thereby. 

And  it  is  further  directed  that  all  the  parlies 
to  this  action  shall  produce  to,  and  leave  with,  the 
said  Commissioners,  for  such  time  as  the  Com- 
missioners shall  deem  reasonable,  all  deeds,  writ- 
ings, surveys  or  maps  relating  to  the  premises  or 
any  part  thereof. 


Form  of  Report  of 
Commissioners  making  Partition. 

(Title  of  Cause), 

To 

The  Judge  of 

In  pursuance  of  a  preliminary  decree  of  this 
Court  made  in  \\v\  above  entitled  action  on  the 
day  of  19         ,  we,  the  undersigned 

Commissioners  thereby  appointed  and  designated 
to  make  partition  of  the  premises  described  in  the 
said  judgment,  among  the  parties  entitled  thereto, 
according  to  their  respective  estates  and  interests 
therein,  do  hereby  teport. 

That  having  been  appointed  Commissioners 
as  aforesaid  we  have  carefully  examined  the  pre- 
mises described  in  the  said  judgment  and  caused 
them  to  be  .surveyed  and  have  made  partition 
thereof  between  the  said  parties  according  to  their 
respestive  rights  and  interests  therein,  as  the  same 
have    been    ascertained,  declared    and  determined 
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by  the  said  Court  in  and  by  the   said  judgment  in 
manner  following : — 

We  divided  the  whole  of  the  said  premises 
other  then  the  portion  herein  let  off  to  the  defendant 
M.  F.,  as  her  dower  interset  therein,  into 
allotments,  the  lots  composing  which  are  desig- 
nated on  the  map  hereunto  annexed  by  the  letters 
A,B,C,  etc.,  each  of  which  allotments  is,  in  our 
opinion,  of  equal  value,  and  that  being  in  our  judg- 
ment the  most  beneficial  division,  all  circumstances 
considered,  that  could  be  made  of  such  premises 
and  that  we  have  set  off  in  severalty  to  the  said 
plaintiff  S.  G.  all  those  certain  parcels  of  the  said 
premises  designated  on  said  map  by  the  letter 
A  and  which  are  respectively  bounded  as  follows — 

as   will  more    fully    appear    by     reference  to 

said  map. 

And  we  have  slso  set  off  in  severalty  to  the 
said  defendant  I.  G.  all  those  certain  pieces  or 
parcels  of  said  premises,  designated  on  the  said 
map    by    the   letter    B,    which    are    respectively 

bounded    as    follows as    will  also  more  fully 

appear  by  reference  to  said  map. 

And  we  have  set  off  to  the  defendants  A.  H. 
and  E.  C.  all  those  certain  pieces  or  parcels  of 
said  premises  designated  on  the  said  map  by  the 
letter  C  which  are  respectively  bounded  as  follows 

as  will  also  more  fully  appear  by  reference 

to  said  map  to  be  held  by  them  in  common. 

And  we  further  report  that  we  have  set  off  in 
severalty  to  the  defendant  M.  F.  as  her  dower 
right    in    said    property  the  premises  described  as 

follows — and    designated  on  said  map  by  the 

letter  D.  and  we  have  made  partition  of  the  said 
lot  D.  among  the  parties  entitled  thereto  in  re- 
mainder as  follows: — to  the  plaintiff  S.  G.  the 
•lot  designated  on  said  map  by  the  letter  E.  and 
described  as  follows: — and  to  the  defendant   I.  G, 
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the   lot    designated    on    said  map  by  the  letter  F, 

and  described  as  follows ,  to  be    enjoyed  by 

them  respectively  upon  the  determination  of  said 
dower  interest  by  the  death  of  the  said  M.  F. 

And  we  have  set  off  in  severalty  to  the  defen- 
dant   having    the share  in    said  property, 

who  is  unknown,  the  parcels  of  said  property 
marked  N.  upon  said  map  and  described  as 
follows: — 

And  it  appearing  to  us  that  partition  cannot  be 
made  equal  between  the  parties  according  to  their 
respective  rights,  without  prejudice  to  the  rights 
and  interests  of  some  of  them  and  that  the  pay- 
ments hereinafter  named  are  necessary  to  produce 
such  equality  we  have  awarded  campensation  to 
be  made  between  the  parties  as  follows: — the 
plaintiff  S.  G.  is  to  pay  the  defendant  I.  G.  the 
sum  of  Rs. 

And  we  further  certify  and  report  that  the 
items  of  the  various  expenses  attending  the  execu- 
tion of  the  said  Commission  including  our  fees  as 
Commissioners  are  contained  in  a  schedule  here- 
to annexed  marked  A.  and  forming  part  of  this, 
our  report,  and  that  we  have  caused  a  map  to 
be  made  thereof,  as  aforesaid,  showing  what  parts 
of  the  said  premises  have  been  allotted  to  the 
respective  parties  which  map  forms  a  part  of  this 
our  report  and  is  hereto  annexed  marked  B. 

In  witness  whereof,  we,  the  said  Commis- 
sioners   have   set  our  liands  to  this  our  report  this 

day  of  19 

Schedule  A. 

For  services  as  Commissioners  at  Rs.  a  day 

for days  Rs. 

Cash    paid    for   services   as   surveyor    Rs. 
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Final  decree  upon  report  of  Commis- 
sioners making  actual  partition. 

In  the  Court,  &c., 

(Title  of  Cause). 

This  cause  having  been  brought  on  to  be 
heard  upon  the  report  of  Commissioners 
appointed  therein  under  and  by  virtue  of  the  pre- 
liminary decree  dated  the  and  upon  read- 
ing and  fihng  the  said  report  bearing  date  the 

day    of 19         and  proof    of   due    service 

of  notice  of  application  for  judgment  thereupon  on 
the  attorneys  for  all  parties  who  have  appeared 
herein  having  been  made,  and  it  appearing  by  the 
said  report  that  the  said  Commissioners  have 
made  partition  of  the  premises  described  in  the 
plaint  in  this  action  between  the  parties  to  this 
action  according  to  their  respective  rights  and 
interests  therein  as  the  same  have  been  ascer- 
tained declared  and  determined  by  this  Court  and 
by  which  said  partition  the  said  Commissioners 
have  divided  the  whole  of  said  premises  other 
than  the  portion  thereof  set  off  to  the  defendant 
M.  F.  as  her  dower  interest  therein  into  two 
allotments  of  equal  value  and  have  set  off  in 
severalty  to  the  plaintiff  S.  G.  one  of  the  said 
allotments  bounded  and  described  as  follows 
( insert  description  )  as  will  more  fully  appear  by  a 
map  of  said  partition  thereto  annexed  being  the 
lots  marked  A.  on  said  map  ;  and  it  also  appear- 
ing by  said  report  that  by  such  partition  the  said 
Commissioners  have  set  of^  in  severalty  to  the 
defendant  1.  G.  the  other  of  the  said  allotments 
which  is  bounded  and  described  as  follows,  to  wit : 
(  insert  description )  as  will  also  more  fully  appear 
by    reference    to    the    said   map    of   the  partition 
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annexed  to  such  report  being  the  lots  marked  B. 
on  the  said  map  : 

And  it  further  appearing  by  said  report  that 
the  said  Commissioners  have  set  off  in  severalty 
to  the  defendant  M.  F.  as  her  dower  interest  in 
the  said  premises  partitioned,  the  following  des- 
cribed property,  to  wit  ( insert  description  )  and 
that  they  have  made  partition  of  the  said  last 
mentioned  lot  among  the  parties  entitled  thereto 
in  remainder  as  follows  :  to  the  plaintiff  S.  G.  the 
lot  designated  on  the  said  map  by  the  letter  E  and 
described  as  follows  to  wit,  (insert  description) 
and  to  the  defendant  I.  G.  the  lot  designated  on 
said  map  by  the  letter  F  and  described  as  follows 
to  wit  (insert  description  )  to  be  enjoyed  by  them 
respectively  upon  the  determination  of  the  said 
dower  interest  by  the  death  of  the  said   M.  F. 

Now  on  motion  of Counsel  for  plain- 
tiff and  after  hearing for  defendants. 

It  is  ordered,  adjudged  and  decreed  and  this 
Court  by  virtue  of  the  authority  therein  vested 
both  order,  adjudge  and  decree  that  the  said  re- 
port and  all  things  therein  contained  do  stand 
ratified  and  confirmed  and  that  the  partition  so 
made  be  firm  and  effectual  for  ever. 

And  it  having  appeared  by  the  said  report 
that  partition  cannot  be  made  equal  between  the 
parties  according  to  their  respective  rights,  with- 
out prejudice  to  the  rights  and  interests  of  some 
of  them  and  that  the  following  payments  are 
necessary  to  produce  such  equality,  it  is  hereby 
ordered  and  adjudged,  that  compensation  be  and 
is  hereby  awarded  between  the  parties  as  follows  : 
that  the  defendant  I.  G.  pay  to  the  said  plaintiff 
S.  G.  the  sum  of——. 

And  it  is  further  ordered  and  adjudged  that 
each  of  the  parties  who  is  entitled  to  the  present 
possession    of  a   distinct  parcel  of  said  premises 
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hereby  assigned  to  him  be  let  into  the  possession 
thereof  immediately  and  that  the  parties  who 
are  entitled  to  possession  of  distinct  parcels 
of  said  premises  after  the  expiration  of  dower 
interest  therein  of  the  defendant  M.  F.  be  let 
into  possession  thereof  after  the  determination  of 
the  said  estate  of  the  said  M.  F.  by  the  death  of 
the  said  M.  F. 

And  it  is  further  ordered  and  adjudged  that 
the  said  S.  G,  pay  to  the  said  S,  the  one-half  of 
the  costs  and  charges  of  the  proceedings  in  this 
cause,  the  whole  amount  of  said  costs  and 
charges  being  the  sum    of    Rs.  and    that 

the  said  S.  G.  have  execution  therefor. 


CHAPTER  V. 

Procedure  for  tue  partition  of  Revenue- 
paying   ESTATES    IN    BENGAL. 

The  rules  for  the  partition  of  immovable  pro-  Bengal  Law 
perty  that  we  considered  in  the  last  Chapter  were  offe^Jenue" 
those  provided  for  in  the  Civil  Procedure  Code  paying 
and  Act  IV  of  1893.  But  Section  54  of  the  ^'*^^^'- 
Code  of  Civil  Procedure  1908  and  Sec.  1  cl.  (4)  of 
Act  IV  of  1893  expressly  excludes  from  the 
operation  of  the  Code  and  the  Act,  all  immovable 
property  for  which  revenue  has  to  be  paid  to  the 
Government  by  the  joint  owners.  I  have  advisedly 
added  the  words  "  by  the  joint  owners,"  for,  as 
a  rule,  all  the  land  in  the  country  pays  the  Govern- 
ment revenue,  and  what  is  excluded  from  the 
operation  of  the  Code  and  the  Act,  is  the  pro- 
prietary interest  for  which  revenue  has  to  be  paid 
direct  to  Government  by  the  joint  owners.  Thus 
a  revenue-paying  Mehal  owned  jointly  by  A  and 
B  as  Zemindars  may  be  let  in  pntiiee  to  X  and  Y 
as  ']o\n\.  piitneedars.  The  separate  interests  of  X 
and  Y  may  be  partitioned  under  the  Civil  Proce- 
dure Code  with  the  consent  of  the  Zemindars,  A 
and  B.  But  the  Zemindari  interests  of  A  and 
B  cannot  be  partitioned  under  the  Civil  Proce- 
dure Code.  The  properties  that  are  excluded  from 
the  Civil  Procedure  Code  and  Act  IV  of  1893,  are 
estates  paying  revenue  to  Government  and  so  far 
as  Bengal  is  concerned,  the  law  for  the  partition 
of  these  excluded  properties  is  contained  in  Act 
V  of  1897  0^  ^'^^  Council  of  the  Lieutenant  Gover- 
nor of  Bengal. 
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'Estate.' 

Sec.  3  cl. 
(ix) 


Joint 

undivided 

estate. 


Separate 
liabilities  on 
opening 
separate  ac- 
counts. 


Advantages 
of  partition 
to  proprie- 
tors. 


In  the  present  chapter  I  shall  consider  the 
rules  for  the  partition  of  revenue-paying  estates 
in  Bengal. 

The  word  "Estate"  has  been  defined  in  the 
Act,  as  meaning  ''all  lands  which  are  borne  on 
the  revenue-roll  of  a  collector  as  liable  for  the  pay- 
ment of  one  and  the  same  demand  of  land 
revenue."  When  such  an  estate  is  owned  by  two 
or  more  proprietors  jointly  i.e.,  without  an  actual 
division  of  lands  and  without  an  apportionment 
of  the  liability  for  revenue,  the  estate  is  called 
'a  joint  undivided  estate.'  Now  we  know  that 
though  an  estate  may  be  joint,  the  proprietors 
often  separately  discharge  their  respective  liabi- 
lities for  the  Government  revenue  and  divide 
among  themselves  the  rent  collections  in  propor- 
tion to  their  shares.  But  so  long  as  the  estate, 
remains  joint  and  undivided,  the  entire  estate 
under  Act  XI  of  1859,  remains  liable  to  Govern- 
ment for  the  entire  revenue,  and  if  the  proprietors 
do  not  discharge  fully  their  separate  liabilities 
the  entire  estate  is  sold  summarily  under  the 
sunset  laws  (Act  XI  of  1859,)  and  all  the  proprie- 
tors without  distinction  lose  the  estate.  It  is  true 
that  separate  accounts  may  be  opened  under  Sec. 
10  and  II  of  Act  XI  of  1859  ^y  co-sharers 
willing  to  pay  separately  their  shares  of  revenue, 
but  you  must  remember  that  even  when  separate 
accounts  are  opened,  the  entire  estate  may  be 
sold  if  a  sale  of  the  defaulting  share  proves  in- 
sufficient for  the  realization  of  the  amount  due.  It 
is  of  the  highest  importance  therefore  to  joint- 
proprietors  of  estates  that  they  should  be  able 
to  create  separate  estates  with  separate  liabilities 
out  of  an  entire  undivided  estate.  The  object 
of  a  partition  under  the  Estates  Partition  Act 
of  1897  is  to  bring  about  such  a  state  of  things. 
And   accordingly    in    Act    V    of     1897    although 
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the  word  "partition"  Is  not  defined  we  find  the 
word  "applicant  for  partition"  defined  as  mean-  p^.<:-3ci 
ing  "a  person  vvlio  has  applied  to  the  Collector 
under  the  provisions  of  the  Act,  for  the  separation 
from  the  parent  estate  of  land  representing  his 
interest  in  such  parent  estate,  and  for  the  assign- 
ment to  him  of  such  lands  as  a  separate  estate 
liable  for  a  demand  of  land  revenue  distinct  from 
that  for  which  the  parent  estate  is  liable." 

I  have  said  above  that  it  is  of  the  immense 
Importance  to  joint  proprietors  that  they  should 
be  able  to  create  separate  estates  with  separate 
liabilities.  But  it  is  not  the  joint  owners  alone 
who    are    interested  in   the  division.     Government    To  Govern- 

1  111  •        •        1  ment. 

also  would  have  greater  security  m  the  separate 
than  in  the  aggregate  assessments  ;  for,  we  know 
from  our  daily  experience  how  small  debts  are 
sooner  realized  from  the  individual  debtors  than 
large  debts  from  a  number  of  persons  jointly 
liable.  There  is  another  way  in  which  Govern- 
ment  is    interested    in    the   division.     If  it  rested    Reason  why 

.   ,        ,  .  ,  1         ii        J-    •    •  Government 

With  the  proprietors    alone    to    make  the  division    have  not  left 
so    as    to    bind    the    Government    to    whom     the    to  parties  to 

1  1  -11  •    ^  •    1  ^     apportion 

revenues  have  to  be  paid,  the  proprietors  might  Govern- 
create  false  estates  i.e.,  estates  in  the  names  of  "^^"* 
unknown  persons  with  small  areas  and  large 
revenues  and  appropriate  the  rest  of  the  lands 
among  themselves  for  nominal  revenue-demands, 
so  that  when  the  false  estates  would  be  sold 
under  the  sunset  laws,  no  bidders  would  come 
forward  and  the  revenues  assessed  thereupon 
would  be  a  loss  to  the  State.  We  have  seen  that 
for  similar  reasons  in  the  case  of  tenants  holding 
under  landlords.  Sec.  8S  of  the  Bengal  Tenancy 
Act  provides  that  a  division  of  a  tenure  or  hold- 
ing or  a  distribution  of  the  rent  payable  in  respect 
thereof  would  not  be  binding  on  the  landlord 
unless  it  is  made  with  his  consent    in    writing.     It 


revenue. 
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is  clear  then  that  a  partition  of  revenue-paying 
estates  should  not  be  allowed  to  be  made  among 
the  persons  liable  for  the  Government  revenues 
except  by  the  revenue-authorities  who  are  the 
agents  of  the  Government. 

We  have  seen  before  that  it  is  the  interest  of 
Government  to  encourage  divisions  into  small 
estates  and  we  have  now  seen  that  Government 
ought  to  be  careful  that  the  divisions  are  made 
properly.  There  is  a  further,  consideration  as 
regards  the  Government.  They  have  to  provide 
for  the  administration  of  justice  and  it  is  the  duty 
of  their  revenue  officers  to  see  not  only  that  the 
Government  interests  are  protected  but  also  that 
in  protecting  the  interests  of  Government,  they 
do  no  injustice  to  the  subjects.  The  rules  of 
procedure  for  the  partition  of  revenue-paying 
estates  contained  in  Act  V  (B.  C.)  of  1897  have 
been  accordingly  prescribed  for  securing  all  the 
above  objects. 
Revenue  The    revenue    officers    of  the   Government    in 

eTn^af '"  Bengal  are  the  Sub-Deputy  Collectors,  the  Deputy 
Collectors,  the  assistant  Collectors,  the  Collectors, 
the  Commissioners  and  the  Board  of  Revenue. 
They  are  the  ofiicers  authorized  to  effect  partitions 
of  estates  and  to  take  cognizance  of  all  questions 
relating  to  such  partitions.  Finally  the  Lieutenant- 
Governor  has  been  authorized  to  re-open  a 
partition  on  proof  of  fraud  within  12  years  after  it 
has  been  actually  effected. 
Civil  Courts  The  policy    of   the  Act  is  to  confer  exclusive 

their^^jSris-  jurisdiction  in  questions  of  partition  of  revenue- 
diction,  paying  estates  on  the  revenue  officers,  and  accord- 
ingly we  find  Sec.  119  of  the  Act  excepting  from 
the  jurisdiction  of  the  Civil  Courts  questions  rela- 
ting to  partitions  of  estates.  The  same  obser- 
vations would  apply  to  the  second  para,  of  Sec. 
103   which  similarly  excludes  from  the  jurisdiction 
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of  the  ordinary  Civil  Courts  orders  passed  by 
the  Lieutenant-Governor  re-opening  partitions. 
You  should  observe  that  Sec.  28  limits  the  juris- 
diction of  the  Civil  Courts  in  these  matters. 

But  it  is  worthy  of  note  that  it  is  only  the 
questions  that  concern  the  apportionment  of  the 
revenue  that  are  excepted.  Thus  Sec.  1 19  pro- 
vides that  the  orders  of  the  revenue  oflficers  deter- 
mining questions  of  title  to  lands  as  between  the 
proprietors  of  the  estate  under  partition  on  the 
one  hand  and  the  proprietors  of  a  conterminous 
estate  on  the  other,  as  well  as  orders  determining 
the  shares  of  individual  proprietors  would  be 
capable  of  being  contested  in  the  ordinary  Civil 
Courts. 

The  Estates  Partition  Act  contains  elaborate 
rules  of  procedure  for  division  of  estates  and  I 
have  in  the  appendix  at  the  end  printed  the  Act 
in  extenso  with  explanatory  notes  of  some  of  the 
sections.  In  cases  of  doubt  as  to  the  exact  in- 
terpretation of  any  section,  the  section  itself  will 
have  to  be  referred  to  and  read  in  connection 
with  the  context.  I  shall  therefore  give  you  here 
a  mere  summary  of  the  Act. 

The  Act  is  divided  into  eleven  chapters. 

Chapter  I    contains    the   definitions   of    words    Summary 

used  in  the  Act.  tion^A^'^'^^'' 

Chapter  II  treats  of  the  right  to  claim  partition,    yy^^ 
Under    Act    VII  (B.C.)  of  1876,  Sec.  38  every    demand 
joint    proprietor   of    an    estate  has    to  register  his    P^''*'*'0" 
name  in  respect  of  the  share  owned  by  him.    This 
part    provides    that     every    recorded      proprietor 
(whose    name  has   been  registered  under  Act  VII 
(B.C.)    of    1S76    and   who    is  in  actual  possession 
except  ( I )  one  who  holds  a  mere  life  estate,  (Sec.  8) 
and    (2)    when    there  has  been  a  private  partition 
in    accordance    with    which    the  proprietors  have 
been  in  possession,  (Sec.  7)  has  a  right  to  demand 
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partition.  Though  a  sharer  whose  name  is  not 
recorded  would  not  have  a  right  to  demand  parti- 
tion, he  would  of  course  be  entitled  to  his  share 
when  the  partition  actually  takes  place — Sec.  i8. 
Sec.  5  contained  in  this  Chapter  treats  of  the 
various  modes  of  separation.  Thus  when  a  man 
is  the  owner  of  a  fractional  share  in  the  parent 
estate,  as  in  cases  under  Sec.  lo  of  Act  XI  of 
1859,  the  effect  of  the  partition  proceedings  will  be 
to  allot  to  him  lands  calculated  to  yield  the  same 
fractional  share  of  the  gross  assets  of  the  entire 
estate.  This  is  one  mode  of  partition.  There  is 
a  second  mode  and  that  is  when  a  man  is  in 
possession,  as  in  cases  under  Sec.  1 1  of  Act  XI 
of  1859,  of  specific  lands  included  in  a  parent 
estate.  In  such  a  case  the  effect  of  the  partition 
proceedings  is  to  determine  the  amount  of 
Government  revenue  payable  for  the  lands  in 
possession.  In  the  third  mode  i.e.  when  a  re- 
corded proprietor  owns  an  undivided  share  in  only 
some  of  the  mouzas  comprising  the  estate,  such 
proprietor  at  a  partition  should  get  as  his  separate 
estate  land  situated  within  those  mouzas  only 
and  proportionate  to  his  share  of  the  assets  of 
those  specific  mouzas.  So  also  when  an  estate 
consists  of  several  mouzas  and  a  recorded  owner 
besides  owning  specific  lands  in  some  of  the 
mouzas  owns  an  undivided  share  in  the  remaining 
mouzas  such  as  sharer  should  be  allowed  the 
share  of  common  land  falling  by  partition  to  his 
share  in  addition  to  the  land  held  by  him  in 
severalty. 

I  have  said  that  a   partition   cannot    be   made 
at  the  instance  of  a  recorded  proprietor  if  it  should 
appear  that  there  was  a  previous   partition  private- 
ly effected  according  to  which  the  parties  were  in 
Sec.  7.  possession.      But    if  all  the  proprietors  joint  in  the 

application,  a  partition  would   be  effected. 
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Chapter  III  treats  of  the  security  of  the  land- 
revenue.  The  principle  of  ail  division  under  the 
Act  is  laid  down,  in  Sec,  10  in  these  words  viz. 
that  the  amount  of  land  revenue  assessed  on 
each  separate  estate  shall  bear  the  same  propor- 
tion to  the  whole  amount  of  land  revenue  for 
which  the  parent  state  was  liable  as  the  assets 
of  such  separate  estate  bear  to  the  whole  assets 
of  the  parent  estate. 

Not  to  detract  from  the  security  for  the  pay- 
ment of  Government  revenue  it  is  enacted  (i)  that 
no  estate  shall  be  partitioned  so  as  to  create  a  new^ 
estate  with  a  Government  revenue  not  exceeding  Sec  n. 
Rs.  10  or  to  leave  for  the  residuary  estate  a  Govern- 
ment revenue  of  not  more  than  Rs.  5  and  (2)  that 
on  estate  shall  be  partitioned  so  as  to  create  estates 
consisting  only  of  parcels  of  scattered  land.  Sec.  13. 
There  is  a  practice  for  owners  of  estates  or 
shares  in  estates  to  transfer  specific  parcels 
of  land  on  condition  of  the  transferee  paying  Sec.  I4. 
a  certain  determined  sum  on  account  of  Govern- 
ment revenue.  If  the  sum  privately  appor- 
tioned by  the  owner  or  sharer  does  not  cor- 
respond to  the  lands  assigned,  (according  to  the 
calculations  of  the  Revenue  officers)  the  Revenue 
officers  will  be  bound  to  refuse  the  partition.  But 
should  the  parties  waive  the  condition  as  to  the 
amount  of  revenue,  the  partition  would  be  effected. 
By  Sec.  12  the  Civil  Courts  are  enjoined  against 
making  any  apportionment  of  Government 
revenue  should  they  effect  any  partition  of  lands. 

Chapter    IV    treats    of  the  initiation   and    dis-    Application 
continuance    of  partition  proceedings.   You  should    [°o'"r«['^'"*'" 
note  that  Sec.    18  requires  the  applicant    to    state 
the    names   of    all  the  proprietors  recorded  or  un- 
recorded and  that  Sec.   21    enjoins    the    Collector 
to  cause  service  of  notice  on  all  such  proprietors.    Sec.  23. 
Should    disputes  arise    as  to    the  extent    of  the 
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interest  of  the  applicant  for  partition  the  Col- 
lector   is    to    stay    liis   hands    for  4  months    but 

Sec.  24.  if   within    this  period  he  receives  no  precept  from 

the  Civil  Court  to  slay  the  partition,  he  is  compe- 

Sec.  25,  tent    to  resume  the  partition  after  the  period  and 

effect  a  division.  In  such  a  case  should  the  Civil 
Court  after  the  partition  make   a  decree  the  Court 

Sec.  27.  has  to  make  it  in  recognition  of  the  partition   pro- 

ceedings i.e.,  as  if  the  partition  had  been  effected 
before  suit.  If  on  the  other  hand  the  decree  of 
the    Civil   Court  be  passed  while  yet  the  partition 

Sec.  26.  proceedings    are    pending,    the    decree   should  be 

framed  in  such  a  manner  that  the  decree  may  be 
applied  to  and  carried  out  in  reference  to  the  se- 
parate estates  which  the  Collector  in  his  proceeding 
recorded  under  Sec.  29  has  recorded  to  be  form- 
ed out  of  the  parent  estate.  Sec.  29  makes  a  very 
important  provision.  It  requires  the  Collector  to 
declare  if  the  estate  is  to  be  partitioned  and  if  so 
into  what  shares  and  in  which  of  the  several 
modes.  After  making  the  above  declaration, 
the  Collector  can  transfer  the  proceedings  to 
the     Deputy    Collector     i.e.,     according    to   the 

Sec.  31.  definitions,    to   any    assistant    Collector^    Deputy 

Collector  or  Sub-Deputy  Collector  whom  the 
Collector  may  appoint  to  effect  a  partition  and 
allotment  of  assessment  under  the  Act,  or  to  con- 
duct any  of  the  proceedings  connected  with  such 
partition  and  allotment. 

m\*nt*for  *  Chapter  V    treats    of  the  establishment  neces- 

partition         sary  for  effecting  a  partition  and  provides  for  the 

fheteof.*^  recovery  of  the  costs  of  partition  from  the  owners 
of  estates.  You  will  note  that  under  Sec.  38  the 
costs  would  be  ordinarily  realizable  from  the 
owners  in  proportion  to  their  respective  shares  in 
the  parent  Mehal.  This  chapter  provides  also  for 
the  establishment  of  the  ^'Estates  Partition 
Fund." 
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Chapter  VI  treats  of  the  proceedings  up  to  the    ^f^^P^;^,';,, 
determination  of  the    partition.      In  order  that  the    and  mea- 
Revenue   authorities    may    apportion  the  Govern-    surement. 
ment    revenue    on  all    the  separated  shares,  or,  as 
they  are  called,  piittis,  and  allot  lands  in  due   pro-     . 
portion,  they  have  to  make  a  survey  and  prepare  a 
record  of  existing    rents    and    other   assets    of   all 
lands  included  in  the  estate  (Sec.  45.)  The  Collec- 
tor  after    making    the   declaration  under  Sec.  29, 
generally     refers     the    proceeding   to    a    Deputy 
Collector  and    this    latter    officer   under    Sec.    46 
ascertains  the    particulars  therein   mentioned.     If 
previous  to  the  partition  proceedings,  a  survey   and 
record  of  rights  had  been  made  under  the  Bengal 
Tenancy  Act,   the  Deputy  Collector    may    utilize 
those  records  for  the  purposes  of  the  partition. 

Chapter  VII  treats   of  partition  by   arbitrators.    Pariition  by 

•  11  1  10  /-    ^1       /^    11       i       I  arbitrators. 

You  Will  note  that  under  Sec.  56,  the  Collector  has 
to  assess  the  Government  revenue  on  each  separ- 
ate estate  into  which  the  arbitrators  may  divide 
the  parent  estate. 

Chapter  VIII  treats  of  the  making  of  partitions    Partition  by 

T^     '  /-.    11  1  1   ^u  r    u        Deputy  Col- 

by   Deputy    Collectors     and   approval  thereof   by    lectors  and 

Collectors.  ^PPr°f '  i^^ 

,.  .„  111  •  .1       r^         ^        Collectors. 

You  Will  note  that  the  law  requires  the  Deputy 

Collector  to  consult  orally  all  the  proprietors 
present  and  to  determine  how  the  lands  of  the 
parent  estate  should  be  apportioned  into  separate 
estates  upon  the  general  arrangement  of  the 
partition.  The  Dupty  Collector  then  submits 
the  partition  papers  to  the  Collector  for  approval. 
If  the  Deputy  Collector's  project  is  disapproved, 
the  case  is  remanded  to  the  Deputy  Collector  for 
revision  and  if  it  is  approved  the  papers  are 
forwarded  to  the  Commissioner  upon  whose  con- 
firmation depends  the  completion  of  the  partition. 

Part    IX    treats    of  the    oreneral  principles    on    Mod?  o^ 
...  ...  ,  ,'='  '  ^  division, 

which  partition  is  to  be  made. 


Sec.  88. 


Sec.  82. 
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Sec.  6.  Now  two  or  more  estates  may  have  as  between 

and  Sec.  84    ^^    among    them  lands  in  common.     These  lands 

should    be    first    partitioned    among    the  different 

estates  before  the  partition  of  any  of  those  estates 

is  taken  up  in  hand. 

There  may  be  disputes  about  the  possession 
of  some  lands  between  the  propiietors  of  the 
estate  under  partition  on  the  one  hand  and 
other  persons.  If  the  lands  be  in  possession  of 
the  proprietors  of  the  estate  under  partition  and 
further  if  it  should  appear  that  the  claim  of  the 
other  persons  is  untenable,  the  Collector  can  make 
the  partition  including  the  lands  in  dispute  in  the 
estate  under  partition  but  otherwise  he  is  author- 
ized to  strike  off  the  proceedings  or  to  make  the 
partition  excluding  such  lands. 

So,  if  lands  in  the  estate  under  partition  be 
actually  held  rent-free,  then,  whether  their  rent-free 
character  be  good  or  bad,  the  partition  proceed- 
ings should  be  made  on  the  basis  of  the  lands 
being  treated  as  rent-free  provided  that  with  the 
consent  of  all  the  proprietors  the  lands  may  be 
ratably  alloted. 
Compact-  Sec.  62  provides  that  every  attempt  should  be 

ness.  made    to  secure  compactness  In  the  division  into 

parcels  and  the  next  Section  requires  the  revenue 
Sec.  63.         officers    to    regard  the  advantages,  and  disadvan- 
tages of  the  situation  of  the  land    in    reference   to 
roads,  railways,  water  channels  &c. 
Sec.  72.  If   in    the    dividing   of  the    land,  the  dwelling 

house  or  garden  of  any  proprietor  should  fall  into 
the  putti  of  another  proprietor,  the  law  allows  the 
former  to  enjoy  the  same  as  a  permanent  holding 
or  tenure  under  the  latter  for  rent  fixed  by  the 
revenue  authorities.  This  chapter  also  provides 
for  the  drawing  of  lots  in  the  case  of  equal  shares 
as  well  as  in  other  cases,  and  for  keeping  apart  as 
common  property  certain  portions  of  the  property 
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under    partition,  let    at  a   fixed  rent   on  a  piitnce    ^^^-  ^^ 
or  other  permanent  Intermediate  tenure  created  by 
all   the  proprietors    or    admitted    by   them.     This 
chapter    also  provides  for   the  allotment  of  tanks, 
wells,  &c.  (Sec.  80). 

Chapter  IX  treats  of  proceedings  ending  with    Confirma- 
the  confirmation  of  a  partition  by    Commissioner,    partition 
You    will    note    that    Sec.    94  gives  the  Collector    by  Commis- 
authority    to    put   the    owners    into   possession  of 
their  separated   shares. 

Chapter  XI  treats  of  various  matters.  We  Sec.  102, 
have  seen  how  the  jurisdiction  of  the  Civil  Courts 
is  ousted  in  respect  of  all  questions  relating  to  the 
apportionment  of  Government  revenue  and  how 
such  jurisdiction  is  kept  Intact  as  respects  other 
matters.  Then,  there  are  elaborate  provisions  for 
appeals  from  various  orders  passed  by  Deputy 
Collectors  and  Commissioners.  We  have  already 
noticed  the  provisions  which  authorize  the  Lieute- 
nant-Governor to  re-open  a  partition  wltin  6  years 
of  its  completion. 

You  should  note  the  provisions  of  Sec.  99. 
under  which  a  lease  of  an  undivided  interest 
before  partition  holds  good  in  respect  of  the 
divided  share  after  partition.  But  if  there  had 
been  a  private  partition  before  the  granting  of  the 
lease,  the  lease  would  hold  good  notwithstanding 
the  partition  You  should  also  note  the  important 
provisions  of  Sec.  89  which  provides  for  the 
case  when  after  the  completion  of  partition 
proceedings  the  title  to  some  lands  included  in  a 
puttee  falls. 

In  conclusion  let  me  point  out  to  you  the  close    Analogy 
analogy    that  exists  between  the   procedure  pres-    ^f^'f^fj^"   by 
cribed  in  the  Civil  Procedure  Code  for    the  parti-    collector 
tion    of    immovable    property  in  general  and  that    c'ivii  Court, 
which  we  have  just  considered. 
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In  both  cases  the  appHcants  must  be  sharers 
and  entitled  to  immediate  possession ;  in  both 
cases  all  the  persons  interested  must  be  parties  to 
the  proceedings  ;  while  in  one  case  there  must  be 
a  preliminary  decree  and  a  reference  to  Commis- 
sioners for  partition,  in  the  other,  there  must  be  a 
preliminary  order  under  Sec.  29  determining  the 
shares  and  the  mode  of  partition  and  a  reference 
to  the  Deputy  Collector.  The  duties  of  the  Com- 
missioners for  partition  are  similar  to  those  of 
Deputy  Collectors  under  the  Estates  Partition  Act. 
While  in  one  case  the  Civil  Court  has  the  making 
of  the  final  decree  of  partition,  in  the  other  case 
the  Commissioner's  order  confirming  the  Collect- 
or's report  completes  the  partition;  so  also  if  in  one 
case  upon  failure  of  title  to  a  portion  of  a  separ- 
ated share  the  owner  of  such  share  can  claim 
compensation,  in  the  other  he  is  expressly  de- 
clared entitled  to  compensation.  In  conclusion 
the  rules  for  partition  contained  in  Chapter  IX  of 
the  Estates  Partition  Act  are  all  founded  on 
equity  and  the  Civil  Courts  in  the  absence  of  any 
rules  adopt  them  in  making  allotments. 
Rules  of  Under  'Sec.    121    the    Board  of   Revenue  are 

Revenue.  authorized  to  make  rules  for  the  guidance  of 
officers  in  conducting  partitions.  The  rules  now 
in  force  have  been  printed  in  the  Appendix. 


CHAPTER  VI. 

PROCEDURE  FOR  PARTITION  OF  ESTATES  IN  THE 

UNITED     PROVINCES    OF    AGRA    AND    OUDH, 

THE  PUNJAB,  THE  CENTRAL  PROVINCES, 

ASSAM  AND  THE  PRESIDENCIES  OF 

MADRAS  AND  BOMBAY. 

THE  LAW  OF   THE   U.  P.  OF  AGRA  &  OUDH. 

The  law  of  partition  of  revenue  paying  estates 
in  the  U.P.  and  Oudh  is  contained  in  Sees.  106-140 
of  Act  in  (U.P.  Code)  of  1901. 

The  Law  in  force  has  been  printed  in  the 
Appendix  with  explanatory  notes  of  some  of  the 
sections,  and  the  Rules  of  the  Board  of  Revenue, 
U.P,  Provinces. 

The  leading  features  of  the  Law  of  Partition 
are  : — 

( I )  There  are  two  kinds  of  partition, — perfect 
and  imperfect.  Perfect  partition  makes  a 
severance  of  the  lands  and  the  Government 
revenue  so  as  to  create  distinct  mahals.  Imperfect 
partition  effects  a  division  of  one  property  into 
two  or  more  properties,  jointly  responsible  for  the 
revenue  assessed  on  the  whole.  This  agrees  in 
some  respects  to  the  opening  of  separate  accounts 
under  Act  XI  of  1859  in   Bengal. 

Under  Sec.  146  of  the  Act  arrears  of  revenue 
may  be  recovered  by  one  or  more  of  the  following 
processes  ; 

(a)  by  serving  a  writ  of  demand  or  a  citation 
to  appear  on  any  of  the  defaulters  ; 

5S 
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(b)  by  arrest  and  detention  of  his   person  ; 

(c)  by  attachment. and  sale  of  his  movable 
property  ; 

(d)  by  attachment  of  the  specific  area, 
share,  puttee  or  mahal  in  respect  of  which  the 
arrear  is  due ; 

{c)  by  transfer  of  such  share  or  puttee  to 
a  solvent  sharer  in  the  mahal. 

{f)  by  annulment  of  the  settlement  of  such 
puttee  or  the  whole  mahal  ; 

[g)  by  sale  of  such  specific  area  or  puttee 
of  the  whole  mahal  ; 

(//)  by  sale  of  other  immovable  property  of 
the  defaulter. 

When  an  imperfect  partition  has  been  made 
of  any  mahal,  the  Collector  generally  sells  the 
defaulting  share  in  the  exercise  of  his  discretion. 
This  is  the  reason  why  proprietors  sometimes 
make  imperfect  partitions.  An  imperfect  partition 
can  only  be  made  with  the  consent  of  all  the 
owners. 

(2)  No  mahal  should  be  formed  by  perfect 
partition  unless  the  area  thereof  is  at  least  one 
hundred  acres  or  unless,  if  the  area  is  less  than 
one  hundred  acres,  the  revenue  thereof  is  at 
least  one  hundred  rupees. 

(3)  Questions  of  title  involved  in  applica- 
tions for  partition  may  be  tried  by  the  Collector 
in  the  course  of  his  making  a  partition,  and  his 
decision  would  have  the  effect  of  a  decision  of 
a  Civil  Court  and  would  be  open  to  appeal  like 
other  decrees  in  civil  cases  (Sec.  1 1 1  and  1 12). 

(4)  The  amount  of  revenue  to  be  paid  by 
each  portion  of  a  divided  mahal  is  determined  by 
the  Collector  (Sec.  130). 

(5)  The  word  "revenue-free  "  has  a  peculiar 
signification  under  the  Act.  It  applies  "to  land 
whereof    the    revenue  has  either  wholly  or  in  part 
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been  released,    compounded    for,     redeemed     or 
assigned."  (Sec.  4  cl.  10). 

(6)  The  rules  for  the  partition  of  revenue- 
paying  mahals  iiave  been  made  applicable  to  the 
partition  of  revenue-free  mahals  by  Sec.  140. 
The  word  "  revenue-free  mehal,"  would  here  mean 
only  mahals  partially  released  from  the  revenue- 
demand. 

(7)  The  jurisdiction  of  the  Civil  Courts  is 
barred  (Sec.  135). 

(8)  Mahals  are  to  be  made  as  compact  as 
possible  (Sec.   124). 

THE  PUNJAB  LAW. 

The  Law  for  the  partition  of  Revenue-paying 
estates  in  the  Punjab  is  contained  in  Chapter  IX 
Act  XVII  of  1887.  This  chapter  has  been  print- 
ed in  the  Appendix  at  the  end. 

You  will  observe  that  the  Revenue-OfBcers  sec.  110(2) 
are  authorized  to  effect  partitions  of  tenancy 
with  the  express  consent  of  the  landlord  and  to 
make  decrees  in  other  cases  where  the  partition 
has  been  effected  otherwise  than  through  his 
intervention. 

Sec.  121  contemplates  the  preparation  of  an 
instrument  of  partition  which  under  Section  1 22 
can  be  executed  as  a  decree  of  Court  within  3 
years  of  its  date. 

As  in  the  United  Provinces,  questions  of  title 
may  be  determined  by  Revenue  OflRcers  and  their 
decisions  would  have  the  effect  of  decisions  of 
Civil  Courts  and  would  be  subject  to  appeal  as 
in  Civil  cases. 

THE  CENTRAL  PROVINCES  LAW. 

The  Law  for  the  Partition  of  estates  paying 
revenue    to    Government   is   contained  in  Chapter 
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XA  of  Act  XVIII  of  1881  as  amended  by  Act 
XVI  of  18S9.  The  sections  bearing  on  the  Law 
of  Partition  have  been  printed  in  extenso  in  the 
Appendix  at  the  end. 

This  Act  adopts  the  provisions  of  Act  XIX  of 
1873  (U.P.  Code)  which  was  before  its  repeal  by 
Act  III  of  1906  U.P.  Code  tlie  partition  Acts  for 
the  N.-W.  Provinces. 


ASSAM  LAW. 

The  Law  of  Partition  of  Revenue-paying 
estates  in  Assam  is  contained  in  Regulation  I  of 
1886,  Chapter  VI. 

These  provisions  have  been  printed  in  extenso 
in  the  Appendix. 

MADRAS  LAW. 

By  Reg.  XXV  of  1802  the  Government 
declared  its  intention  to  fix  for  ever  a  moderate 
assessment  of  public  revenues  on  all  lands.  Sec. 
3  of  Regulation  provides  for  the  grant  on  the 
part  of  the  British  Government  to  the  Zemindars 
or  proprietors  of  land,  Sanad-i-milkiyat-i-istimrar 
or  deed  of  permanent  property  and  of  a  corres- 
ponding kubulyat  on  the  part  of  the  Zemindar 
to  the  Collector  of  the  District. 

In  reference  to  the  question  of  the  partition 
of  revenue-paying  estates,  Sees.  8  and  9  of  this 
Regulation,  Sees.  44,  45  and  46  of  Madras  Act 
II  of  1864,  the  whole  of  Madras  Act  I  of  1876 
and  Sees.  17,  18,  20 — 24  of  Reg.  II  of  1803  Call 
of  which  have  been  printed  in  the  Appendix 
at  the  end)  have  to  be  consulted. 

Chapter  X  of  the  Civil  Rules  of  practice 
1905  published  in  Madras  Gazette  Supplement 
7th  March  1905. 
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BOMBAY  LAW. 


The  Law  of  Partition  of  revenue-paying  estates 
in  Bombay  is  contained  in  Sees,  1 13-1  17  of  the 
Bombay  Act  V  of  1879.  The  Sections  with 
explanatory  notes  have  been  printed  in  the 
Appendix. 
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Sections  of  the  Civil  Procedure  Code,  Act  V 
of  1908,  bearing  on  Partition. 

5|.     Where   the   decree   is   for   the   partition  of  an    Piiniiion  of 
undivided  estate  assessed  to  the  payment   of  revenue  to    p'^'.^'a^onVr 
the   Gov^ernment,   or   for   the   separate  possession  of  a    share. 
share  of  such   an   estate,   the   partition  of  the  estate  or 
the   separation    of    the    share    shall    be    made  by  the 
Collector   or  any  Gazetted  subordinate  of  the  Collector 
deputed   by   him  in  this  behalf,  in  accordance  with  the 
law  (if  any)  for  the  time  being   in  force   relating  to   the 
partition,  or  the   separate   possession    of  shares,  of  such 
estates. 

Note  i.— This  section  corresponds,  with  slight  modifications, 
willi  Sec.  225  Act  VIII.  of  1859  and  also  with  Sec.  265  Act  X  of 
1877  as  amended  by  Act  XIV  of  18S2. 

Note  2. — A  decree  for  partition  being  a  joint  decree  in  respect 
of  the  rights  of  all  persons  interested  in  the  property,  an  applica- 
tion for  execution  by  one  party  may  be  continued  by  another — 
Khoorshed  Hossein  v.  Nabbee  Fatima  (187S)  I.  L.  R.  .^Cal.  551 
also  Mohun  Chunder  Kurmokar  v.  Mohcsh  Cluuidcr  Kurmokar 
(1883)  I.  L.  R.  9  Cal.  56S. 

Note  .3  — It  was  at  one  time  held  that  a  partition  of  lands  in  a 
revenue-paying  estate  could  only  be  made  by  a  Collector — Meher- 
ban  Rawoot  v.  Behari  Lai  Barik  (i8q6)  I,  L.  R.  23  Cal.  679.  But 
this  view  was  disapproved  by  a  Full  Bench  which  laid  down  that  a 
Civil  Court  could  partition  revenue-paying  estates,  save  when  the 
partition  sought  a  separate  allotment  of  revenue  — Jogodishury 
Debea  v.  Kailas  Chundra  l.ahiri  (1897)  1.  1..  R.  24  Cal.  725  ; 
1  C.W.N.  374- 
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Co/ninissi()>is  to  }>iakc  partitions. 

Order  26  Rule  13. — Where  a  preliminary  decree 
for  partition  has  been  passed,  the  Court  may,  in  any 
case  not  provided  for  by  sec.  54,  issue  a  commission 
to  such  person  as  it  thinks  fit  to  make  the  partition  or 
separation  according   to  the  rights  as  declared  in  such 

decree. 

Rule  14.  (i)  The  Commissioner  shall,  after  such 
enquiry,  as  may  be  necessary,  divide  the  property  into 
as  many  shares  as  may  be  directed  by  the  order  under 
which  the  commission  was  issued,  and  shall  allot  such 
shares  to  the  parties,  and  may,  if  authorized  thereto  by 
the  said  order,  award  sums  to  be  paid  for  the  purpose 
of  equalizing  the  value  of  the  shares. 

(2)  The  Commissioner  shall  then  prepare  and  sign 
a  report  or  the  Commissioners  (where  the  commission 
was  issued  to  more  than  one  person  and  they  cannot 
agree)  shall  prepare  and  sign  separate  reports  appoint- 
ing the  share  of  each  party  and  distinguishing  each 
share  (if  so  directed  by  the  said  order)  by  metes  and 
bounds.  Such  report  or  reports  shall  be  annexed  to  the 
commission  and  transmitted  to  the  court ;  and  the  court, 
after  hearing  any  objections  which  the  parties  may 
make  to  the  report  or  reports,  shall  confirm,  vary  or  set 
aside  the  same. 

(3)  Where  the  court  confirms  or  varies  the  report 
or  reports  it  shall  pass  a  decree  in  accordance  with  the 
same  as  confirmed  or  varied  ;  but  where  the  .court  sets 
aside  the  report  or  reports  it  shall  either  issue  a  new 
commission  or  make  such  other  order  as  it  shall  think 
fit. 

Note  i. — The  interlocutory  decree  is  appealable— Shah 
Muhammad  Khan  v.  Hanwant  Singh  (189S)  I.  I..  R.  20  All.  311  ; 
Bhola  Nath  Dass  v.  Sonamoni  Dasi  (1885)  I.  L.  R.  12  Cal.  273  ; 
Bepin  Behari  Modak  v.  Lai  Mohan  Chattopadhya  (1885)    I.  L.    R. 
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12  Cal.  2<)(j  ;  Dulliiii  Gol.ib  Kocr  v.  Radha  Dulari  (1892)  19  Cal. 
463;  Boloram  Dey  v.  Ram  Chunder  [)cy  (1895),  I.  L.  R.  23 
Cal.  279. 

Note  2. — Proceedings  under  this  Rule  for  effecting-  a  partition 
are  proceedings  in  the  suit  itself  and  not  proceedings  in  execution  of 
decree — Dwarkanath  Misser  v.  Barinda  Nath  Misser  (1895)  I.I..R. 
22  Cal.  425. 

15.  Before  issuing  any  commission  under  liiis  Order, 
the  Court  may  order  such  sum  (if  any)  as  it  thinks 
reasonable  for  the  expenses  of  the  commission  to  be, 
within  a  time  to  be  fixed  paid  into  court  by  the  party 
at  whose  instance  or  for  whose  benefit  the  commission 
is  issued. 

16.  Any  Commissioner  appointed  under  this  Order 
may,  unless  otherwise  directed  by  the  order  of  appoint- 
ment,— 

(a)  examine  the  parties  themselves  and  any  witness 
whom  they  or  any  of  them  may  produce,  and  any  other 
person  whom  the  Commissioner  thinks  proper  to  call 
upon  to  give  evidence  in  the  matter  referred  to  him  ; 

(d)  call  for  and  examine  documents  and  other 
things  relevant  to  the  subject  of  inquiry  ; 

(c)  at  any  reasonable  time  enter  upon  or  into  any 
land  or  building  mentioned  in  the  order. 

17.  (i)  The  provisions  of  this  Code  relating  to  the 
summoning,  attendance  and  examination  of  witnesses, 
and  to  the  remuneration  of,  and  penalties  to  be  im- 
posed upon,  witnesses,  shall  apply  to  persons  required 
to  give  evidence  or  to  produce  documents  under  this 
Order  whether  the  commission  in  execution  of  which 
they  are  so  required  has  been  issued  by  a  Court  situate 
within  or  by  a  Court  situate  beyond  the  limits  of  British 
India,  and  for  the  purposes  of  this  rule,  the  Commissioner 
shall  be  deemed  to  be  a  Civil  Court. 

(2)  A  Commissioner  may  apply  to  any  Court  (  not 
being  a  High  Court)  within  the  local  limits  of  whose 
jurisdiction  a  witness  resides  for  tlie  issue  of  any  process 
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which   he   may   find   it  necessary  to  issue  to  or  against 

such   witness,   and   such   Court   may,   in  its  discretion, 

issue  such  process  as  it  considers  reasonable  and  proper. 

Court  to   ui-  1 8.     (i)  Where   a   commission   is   issued  under  this 

!mpea^/befoie    Order,  the  Court  shall  direct   that   the   parties   to   the 

Commis-  gi^ijt  shall  appear  before  the   Commissioner  in   person  or 

sioner  Pro-  ,        ,1      •  .  i        i 

cedure  ex         bv  tlieu  agents  or  pleaders. 

^"^''-  (2)     Where  all  or  any  of  the  parties  do  not  so  appear, 

the  Commissioner  may  proceed  in  their  absence. 


ACT  IV  OF   1893. 

Passed  i-.v   iiii:  novEKN'oR  General  of  India  in  C<ii  .vrii, 

{Rcccivc't/  l/ic  iissoil  of  Uic  Governor  General  on  lite 
i)lh  Mar  eh,  1893.) 


AN  ACT   10  AMEND  THE  LAW  RhI.ATINCr  TO  r.\KllTlU\. 

Whereas  it  is  expedient  to  amend  the  law  i-clatini: 
to  partition  ;  It  is  hereby  enacted  as  follows  : — 

1.  (i)     This   Act   mav   be   called  the  Partition  Act,    Tiiic,  cxicm. 

Q  ■  coiiiineiicc- 

^*^93'  ment  and 

(2)  It  extends  to  the  whole  of  British  India  ;  and    saving. 

(3)  It  shall  come  into  force  at  once. 

(4)  But  nothing  herein  contained  shall  be  deemed 
to  affect  any  local  law  providing  for  the  partition  of 
immovable  property  paying  revenue  to  Government. 

2.  Whenever  in  any  suit  for  partition    in   which,    if    Power  10 

.•i^    I     1  •         i        i.1  i        r  ii  •      \     t  Courl  to  order 

uistituted   prior  to   the   commencement   ol  this  Act,  a    s;iie  instead  of 
decree  for  partition  might  have  been  made,  it  appears  to    division  m 

^  °  /  1  partition  suits. 

the  Court  that,  by  reason  ol  the  nature  of  the  property 
to  which  the  suit  relates,  or  of  the  number  of  the  share- 
holders therein,  or  of  any  other  special  circumstance, 
a  division  of  the  property  cannot  reasonably  or  con- 
veniently be  made,  and  that  a  sale  of  the  property  and 
distribution  of  the  proceeds  would  be  more  beneficial  for 
all  the  shareholders,  the  Court  may,  if  it  thinks  tit,  on 
the  request  of  any  of  such  shareholders  interested  in- 
dividually or  collectively  to  the  extent  of  one  moiet\- 
or  upwards,  direct  a  sale  of  the  property  and  a  dis- 
tribution of  the  ])rocecds. 
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3.  (i)  If,  in  any  case  in  which  the  Court  is  requested 
under  the  last  foregoing  section  to  direct  a  sale,  any 
other  shareholder  applies  for  leave  to  buy  at  a  valuation 
the  share  or  shares  of  the  party  or  parties  asking  for  a 
sale,  the  Court  shall  order  a  valuation  of  the  share  or 
shares  in  such  manner  as  it  may  think  fit  and  offer  to 
sell  the  same  to  such  shareholder  at  the  price  so  ascer- 
tained, and  may  give  all  necessary  and  proper  directions 
in  that  behalf. 

(2)  If  two  or  more  shareholders  severally  apply  for 
leave  to  buy  as  provided  in  sub-section  (i),  the  Court 
shall  order  a  sale  of  the  share  or  shares  to  the  share- 
holder who  offers  to  pay  the  highest  price  above  the 
valuation  made  by  the  Court. 

(3)  If  no  such  shareholder  is  willing  to  buy  such 
share  or  shares  at  the  price  so  ascertained,  the  applicant 
or  applicants  shall  be  liable  to  pay  all  costs  of  or  inci- 
dent to  the  application  or  applications. 

4.  (i)  Where  a  share  of  dwelling-house  belonging  to 
an  undivided  family  has  been  transferred  to  a  person 
who  is  not  a  member  of  such  family  and  such  transferee 
sues  for  partition,  the  Court  shall,  if  any  member  of  the 
family  being  a  shareholder  shall  undertake  to  buy  the 
share  of  such  transferee,  make  a  valuation  of  such  share 
in  such  manner  as  it  thinks  fit  and  direct  the  sale  of 
such  share  to  such  shareholder,  and  may  give  all  neces- 
sary and  proper  directions  in  that  behalf. 

(2)  If  in  any  case  described  in  sub-section  (i)  two 
or  more  members  of  the  family  being  such  shareholders 
severally  undertake  to  buy  such  share,  the  Court  shall 
follow  the  procedure  prescribed  by  sub-section  (2)  of  the 
last  foregoing  section. 

5.  In  any  suit  for  partition  a  request  for  sale  may 
be  made  or  an  undertaking,  or  application  for  leave,  to 
buy  may  be  given  or  made  on  behalf  of  any  party  under 
disability  by  any  person  authorized  to  act  on  behalf  of 
such  party  in  such  suit,  but  the  Court  shall  not  be  bound 
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to  comply  with  any  such  request,  undertakiiifj  or  appli- 
cation unless  it  is  of  opinion  that  the  sale  or  purchase 
will  be  lor  the  benefit  of  the  party  under  such 
disability. 

6.  (0  It  very  sale  under  section  2  shall  be  subject   to    Reserved  bid- 

r  1        •  1  1-  1      11      ding  and   biu- 

a  reserved  bidding,  and  the  amount  of  such  biddnig  shall    ding  by  shaie. 
be  fixed  by  the,  Court  in  such  manner  as  it  may  think    ^°''^^''^- 
fit  and  may  be  varied  from  time  to  time. 

(2)  On  any  such  sale  any  of  the  shareholders  shall 
be  at  liberty  to  bid  at  the  sale  on  such  terms  as  to  non- 
payment of  deposit  or  as  to  setting  oft  or  accounting  for 
the  purchase  money  or  any  part  thereof  instead  of 
paying  the  same  as  to  the  Court  may  seem  reason- 
able. 

(3)  If  t\YO  or  more  persons,  of  whom  one  is  a  share- 
holder in  the  property,  respectively  advance  the  same 
sum  at  any  bidding  at  such  sale,  such  bidding  shall  be 
deemed  to  be  the  bidding  of  the  shareholder. 

7.  Save     as     hereinbefore     provided,     when     any    procedure  to 
property  is  directed  to  be  sold  under  this  Act,  the  follow-    c^se^ouries'" 
ing  procedure   shall,   as   far  as  practicable,  be  adopted, 

namely  : — 

{a)  if  the  property  be  sold  under  a  decree  or  order 
of  the  High  Court  of  Calcutta,  Madras  or 
Bombay  in  the  exercise  of  its  original  jurisdic- 
tion, or  of  the  Court  of  the  Recorder  of 
Rangoon,  the  procedure  of  such  Court  in  its 
original  civil  jurisdiction  for  the  sale  of  pro- 
perty by  the  Registrar  ; 

(d)  if  the  property  be  sold  under  a  decree  or  order 
of  any  other  Court,  such  procedure  as  the 
High  Court  may  from  time  to  time  by  rules 
prescribe  in  this  behalf,  and  until  such  rules 
are  made  the  procedure  prescribed  in  the 
Code  of  Civil  procedure  «in  respect  of  sales 
in  execution  of  decrees. 
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8.  Any  order  for  sale  made  b}'  the  Court  under 
section  2,  3  or  4  shall  be  deemed  to  be  a  decree  within 
the  meaning  of  section  2  of  the  Code  of  Civil  Pro- 
cedure. 

9.  In    any   suit    for  partition   the  Court  may,  if  it 


paniy  p° ru-^'    shall  think  lit.  make  a  decree  for  a  partition   of  part   of 
lion  and  partly    the  property  to  which  the  suit  relates  and  a  sale    of  the 
remainder  under  this  Act. 

10.  This  Act  shall  appl}'  to  suits  instituted  before 
the  commencement  thereof,  in  which  no  scheme  for  the 
partition  of  the  property  has  been  finall)'  approved  by 
the  Court. 

Foi-  coDiuioils  on  iJu'sc  sections  sec  Part  II  Chapter 
IV. 


Application  of 
Act  to  pend- 
ing suits. 


Act  No.  Ill   of  1901. 

An  Acl  to  cons^olidalr  and  anirnd  (he  lah'  rclalini^  to 
Land  Rerrnur  and  Ihc  juri.^diiiion  of  Revrmn 
Officer!^  in   the   Xorih-WcRlern  Provinrr^  and  Oudli. 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  land  revenue  and  the  jurisdiction  of 
Revenue  Officers  in  the  Xorth-Western  Provinces  and 
Oudh  ;    Tt   is  hercbv  enacted  as  follows  ;— - 


CHAPTER  T. 

Prf.i.tmixarn'. 

I,     (/)  This  Act  may   be   called   the    Xorth-West- 
Titie,  extent.  nn<i     ^m     Proviuces   and  Oudh   Land  Re- 

rnmmencement.  venue     Act,     190I. 

(2)  It  extends,  in  the  first  instance,  to  all  the 
territories  for  the  time  being  administered  by  the 
Lieutenant-Governor  of  the  Xorth-Western  Povinces 
and  Chief  Commissioner  of  Oudh,  except  the  areas 
specified  in  the  first  schedule  : 

but,  subject  to  the  provisions  of  Bengal  Regulation 
VIL  of  1R28,  the  Local  Government  may,  by  notifica- 
tion in  the  Gazette,  extend  the  whole  or  any  part  of 
this   Act  to  all  or  any   of  the   areas   so  excepted  ;  and 

( i)  It  shall  come  into  force  on  the  first  day  of 
January,  1902. 

This    corresponds     to   Section    i    of    Act    XIX.    of    1873  and 
section  i  of  Act  XVI.  of  1S76. 

N.-\V.  P.  and  Oudh.— By  Act  No.  VII.  of  1902.  the  n.nme 
is  now  altered  to  "The  I'nited  Provinces  of  Ac^ra  and  Oudh." 
The  Act  aims  at  unifying  tlie  revenue  systems  of  the  two  pro- 
vinces which  have  been  under  practically  the  same  Local  dovern- 
ment  for  nearly  half  a  century. 
V, 
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2.  (/)    The    enactments   specified     in   the    second 

schedule  are  repealed  to  the  extent 
mentioned  in  the  third  column  thereof. 
(2)  When  this  Act  or  any  portion  thereof  is  ex- 
tended to  ^LYiy  of  the  areas  excepted  in  the  first  sche- 
dule, so  much  of  any  Act  or  Regulation  in  force  there- 
in, as  is  inconsistent  with  this  Act  or  the  portion 
thereof  so  extended,  as  the  case  may  be,  shall  be 
thereby  repealed. 

(j)    The     repeal     of  any   enactment   by   this   Act 

shall  not  legalise  any  practice  which  immediately  before 

the  passing  of  such  enactment  was  illegal,  and  shall  not 

gg,g  revive  any  right,  privilege,  matter  or  thing  not  in   force 

or  existing  at  the  commencement  of  this  Act. 

3.  (/)  All  rules,   appointments,  assessments,    parti- 
„    .  tions,    and    transfers     made,   notifica- 

Savings.  .         '  .  11-1 

tions,  proclamations,  and  orders  issued, 
authorities  and  powers  conferred,  farms  granted,  records 
of  rights  and  other  records  framed,  rights  acquired  and 
liabilities  incurred,  rents  fixed,  places  and  times  ap- 
pointed, and  other  things  done  under  any  of  the  en- 
actments hereby  repealed  shall,  so  far  as  may  be,  be 
deemed  to  have  been  respectively  made,  issued,  con- 
ferred, granted,  framed,  acquired,  incurred,  fixed,  ap- 
pointed, and  done  under  this  Act. 

(2)     Any  enactment  or   document  referring   to    any 
enactment  hereb}'  repealed  shall   be   construed  to  refer 
to  this  Act,  or   to  the   corresponding  portion  thereof. 
r^  r  ■ .  4.     In  this   Act,   unless   there  be 

Definitions.  ^ 

something  repugnant   in  the   subject 
or  context, — 

(/)     "  Board  "  means  the  Board  of  Revenue  : 

(2)     "Incumbrance"    means  a  charge   upon  or  claim 

against  land  arising  out  of  private  contract : 
Lambardar.  (2)     "  Lambardar  "  means   a   co-sharer   of  a   mahal 

appointed  under  this  Act  to  represent  all  or  any  of  the 

co-sharers  in  that  mahal : 
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U\)     "  Mahal  "  means—  -"^'''''^'■ 

(a)     any  local  area  held  under  a  separate  engage- 
ment for  the  payment  of  the  land  revenue  : 
provided  that — 
(i)     if  such   area    consists   of    a   single   village 
or  portion  of  a  village,  a  separate   record 
of  rights  has  been  franed  for  such  village 
or  portion  ; 
(ii)     if  such,  area  consists  of  two   or   more    vil- 
lages or   portions  of  villages,   a   separate 
record  of  rights  has  been   framed   either 
for  the  entire  area,   or   for   each   of  the 
villages  or  portions   of  villages   included 
therein  -, 
{b)     any   revenue-free   area    for    which   a  separate 
record  of  rights  has  been  framed  ; 

(c)  for  such   purposes   as   the   Local    Government 

may  determine,  any  grant  of  land  made  here- 
tofore or  hereafter  under  the  waste  land 
rules ;  and 

(d)  any  other  local  area'which  the   Local   Govern-    Sec  4 . 

roent  may  by  general  or  special  order  declare 
to  be  a  mahal : 

(5)  "  Minor "  means  a  person  who,  under  section 
3  of  the  Indian  Majority  Act,  1875,  has  not  attained 
his  majority  : 

(6)  "  Rent "  and   "tenant"    shall   have   the   same    Rent, 
meanings   as   they   have   in   the    Xorth-Western    Pro- 
vinces Tenancy  Act,  190T,  or  the  Oudh  Rent  Act,  1886, 

as  the  case  may  be. 

Rent  means  whatever  is,  in  cash  or  kind,  to  be  paid  or  delivered     Tenant, 
by  a  tenant  for  land  held  by  him,  or   on  account   of   groves,    tanks, 
rights  of  pasturage,  or  of  gathering  produce,  forest  rights,    fisheries, 
the  use  of  water  for    irrigation,    or   the    like    (N.-W.    P.    Ten.   Act 

S.  4  (3)- 

Tenant    means  the  person  by  whom  rent  is,  or    but    for   a   con- 
tract, express  or  implied,  would    be    payable.      Tenant    includes   a 
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ihckadar,  but  ducb  not  includes  a  mortgagee   of  proprietary   riglitb 
or  a  rent-free  grantee.     (N.-\\'.  P.  Ten.  Act  S.  4  (5). 

g^^.^^^  (7)     *•  Revenue  "  mean  land  revenue, 

{S)  "  Revenue  Court  "means  all  or  any  of  the  fol- 
lowing authorities  (that  is  to  say},  the  Board  and  all 
members  thereof,  Commissioners,  Additional  Commis- 
sioners, Collectors,  Assistant  Collectors,  Settlement 
oilicers,  Assistant  Settlement  Officers,  Record  Officers, 
and  Assistant  Record  Officers  and  Tehsildars  : 

(9)  "  Revenue  Oilicers"  means  any  officers  cm- 
ployed  under  this  Act  in  maintaining  revenue  records, 
or  in  the  business  of  the  land  revenue  : 

1/0)  *'  Revenue-free,"  when  applied  to  land,  meanb 
land  whereof  the  revenue  where  has  either  wholly  or 
in  part  been  released,  compounded  for,  redeemed  or 
assigned  : 

(//)  "  Settlement "  means  settlement  of  the  land 
revenue  : 

{12)  "Sir"  means  in  the  North- Western  Pro- 
vinces— 

(a)  land  recorded  as  67>'  in  the  last  record  of  rights 
framed  before  the  commencement  of  this 
Act  and  continuously  so  recorded  since,  or 
which  but  for  error  or  omission  would  have 
been  so  continuously  recorded,  or 

{b)  land  cultivated  continuously  for  12  years  im- 
mediately before  the  commencement  of  this 
Act  by  the  proprietor  himself  with  his  own 
stock,  or  by  his  ser^'ants,  or  by  hired  labour  ; 
or 

(c)  land  recognised  by  village  custom  as  the  special 
holding  of  a  co-sharer,  and  treated  as  such 
in  the  distribution  of  profits  or  charges  among 
the  co-sharers : 

Provided  that  land  which  is  i/;  under  sub- 
clauses  (^aj,    (b),   or   (c),   shall   cease  to  be  sir,    when 
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it    becomes    Ihc    subject    of    an      ex  proprietaiv    ten- 
ancy : 

Provided    also  that    if    an     ex-proprietary     tenant       Scr,  4 
regains  his  proprietary  right  in  the  huid  held  by  him    as 
ex-proprietary  tenant,  the  land  mentioned    in    the    lirst 
proviso  shall  again  become  his  sir  : 
{if)     "  Sir '"  means  in  Oudh — 

(a)     land  which    for   the   seven    years    innnediately 
preceding  the  passing  of  the   Oudh  Rent  Act, 
1886,  had  been   continuously   dealt   with   as 
.s7>  in  the  distribution  of  proprietary  or  under 
proprietary  profits  and  charges  ; 
{i/}     land  which    lor   the   seven   years   innnediateh- 
preceding  the  passing   of  the   said   Act   had 
been   continuously   cultivated     by   the   pro- 
prietor or  under-proprietor  himself,   or  by  his 
servants,  or  by  hired  labour  : 
Provided  also  that  land  which  was   recorded   as   sir 
at  the  last  settlement  prior  to  the  passing  of  the   Oudh 
Rent  Act,  1886,  and  has  been  continuously  so   recorded 
since,  shall  be  presumed  to  be   land   of  the    class   men- 
tioned in  sub-clause  {a)  till  the  contrary  is  proved  : 

Provided  also  that  land  which  is  sir  under  sub- 
clauses {a)  or  {dj  shall  cease  to  be  sir  when  it  becomes 
the  subject  ot*  an  ex-proprietary  tenancy  : 

Provided  further  that  if  an  ex-proprietary  tenant 
regains  his  proprietary  right  in  the  land  held  by  him 
as  ex-proprietary  tenant,  the  land  mentioned  in  the 
second  proviso  shall  again  become  his  sir : 

{14)  "Taluqa"or  "  Taluqudari  xMahal"  means  an 
estate  in  Oudh  to  which  the  provisions  of  the  Oudh 
Estates  Act,  1869,  ^^pply  >  and 

"Taluqdar"  means  the  proprietor  of  such  an  estate; 
(is)    "  Under  proprietor'' means  in  Oudh  a   person 
possessing   a  heritable   and   transferable    right  in   land 
who  is,  or  but  for  a  judicial  decision  or   contract    would 
be,  liable  to  pay  rent  therefor. 


)tCd.  4,  5, 


CHAPTER  VII. 

pARriTION   AND   UNION   OF    MaHALS. 

Chapter  VII.  (io6)     '^  Partition"  iiieaiis,  the  division   of  a   mahal 

bees.   I06,  '  r  ^     -1       • 

107.  Meaning  of  '  Par-     OF  01    a   part   01   mahal   into  two   or 

^"■'°""  more  portions,  each  consisting   of  one 

or  more  shares. 

In '' imperfect   partition"    the   several   portions   re- 
main jointly  responsible   for   the   revenue   assessed  on 
the  whole  mahal. 
Definition.  jj^  '^perfect  partition"  the  whole  mahal  is  divided  and 

the  several  portions  become  separate  mahals,each  several- 
ly responsible  for  the  revenue  distributed  thereon. 

The  procedure  prescribed  in  this  chapter  shall  be 
followed  in  all  partitions,  whether  imperfect  or  perfect, 
except   where  it  is  otherwise  expressly  declared. 

This  corresponds  to  s.  107  of  Act  XIX.  of  1873  and  s.  68  of 
Act  XVII.  1876.  The  definition  of  "partition  "  is  new.  The  last 
paragraph  is  new  and  makes  the  procedure  of  perfect  partition 
appUcable  to  imperfect  partition,  which  was  not  necessaril)'  the 
case  under  the  repealed  Acts.  The  difference  between  the  effects 
of  perfect  and  imperfect  partition  should  be  noted.  The  former 
completely  snaps  asunder  the  bond  which  existed  between  the 
proprietors  or  co-sharers  of  the  undivided  mahal  ;  in  short  its 
effect  is  to  destroy  the  old  coparcenary  body,  and  to  create  two 
or  more  new  ones  out  of  the  same  materials.  An  imperfect  par- 
tition is  solely  for  the  convenience  of  the  proprietors.  Its  effect 
is  to  clearly  define  the  position  of  each  proprietor  or  group  of 
proprietors  as  against  the  others,  but  the  bond  which  existed  be- 
tween the  whole  body  is  not  altogether  broken.  They  remain  jointly 
responsible  for  the  revenue  assessed  on  the  whole  mahal.  The  old 
coparcenary  body  still  exists  and  each  proprietor  is  a  co-sharer  or 
a  sharer  in  the  mahal. 

Application  i^O/)     An  application  for  partition  shall  be   accom- 

^°^-  Application      for     panicd  by    a    certified    copy  of  the 

partition.  annual   register   of   proprietors     pres- 

cribed by  section   33,  and  may  be  presented  by   one 
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or  jointly  by  two  or  more  of  the  recorded  co-sharers  of    Chapter  \ii. 

„ 1   '1  Sec.  107. 

a  mahal : 

Provided  that  when  a  share  is  in  possession  of  a 
mortgagee,  no  application  for  partition  by  either  mortgagor 
or  mortgagee  shall  be  entertained  unless  both  have 
joined  in  such  application. 

This  corresponds  to  section  108  and  part  of   s.  109  of  Act  XIX.     ^PP''5"niion 
of  1873  and  to  s.  69  and  part  of  s.  70  of  Act  XVII.  of  1876. 

Though  the  section  does  not  expressly   say  so,   the  application 
must  be  in  writing,  and  need  not  be  verified.* 

The  person  who  can  apply  is  a  recorded  co-sharer,   i.  e.,  a   pro-    ^^ '^o  f'l" 
prietor  whose  name  is  rocorded  in  the  kliewat.     A  person  in    whose 
favour  a  decree  has   been  passed    by   a   Civil    Court   awarding    to 
him  tlic  proprietary" right  in  a  portion    of  a    mah;il,    cannot,    as    he 
could  under  the  repealed  Acts,  apply  for  partition  on  the    strength 

of  such  decree.     He  should  first  of   all    obtain    such    possession    as     ^°^ '"^'f 
,      „.   .,  ^  .         ,  ...  ,    ,  ,  decree  holder. 

the  Civil  Court  can  give,  then  get  his  name  recorded  by  an  appli- 
cation under  s.  34,  and  then  apply  for  partition,  for  unless  and 
until  he  makes  a  report  under  s.  34,  no  Revenue  Court  can  enter- 
tain his  application.  Where  a  person  obtains  a  Civil  Court  decree 
for  the  partition  of  a  revenue  paying  estate,  s.  265,  Civil  Procedure 
Code,  enjoins  that  the  separation  of  the  share  can  be  carried 
out  only  by  the  Collector  and  "  according  to  the  law  for 
the  time  being  in  force"  regarding  partition.  As  under  the 
present  law  none  but  a  recorded  co-sharer  can  apply  for  partition, 
such  a  decree-holder  should  obtain  formal  possession  of  his  undivided 
share  through  the  Civil  Court,  get  his  name  recorded  under  s.  34 
and  then  apply  under  s.  107.*  The  words  in  s.  108  of  Act  XIX.  of 
1S73  and  s.  69  of  Act  XVII.  of  1876  "and  any  person  in  whose 
favour  a  decree  has  been  passed  by  any  Civil  Court  awarding  to 
him  the  proprietary  right  in  a  portion  of  a  mahal,"  which  enabled 
a  decree-holder  to  apply  for  partition  on  the  mere  strength  of  his 
decree,  have  been  omitted    in  the  current  Act. 

The  expression  "  CO  sharer  of  a  mahal"    seems  to  deny   to   plot    Co-sharer  oj 
proprietors  the  right  of  applying  for  partition.     Under  the  repealed       '  "  ' 
Acts,  a    person    in     whose    favour    a    Civil     Court    had    decreed 
proprietary  right  in  specific   lands  in  a  mahal  was    expressly    given     Chapter  VII. 
such  a  right.     By  s.  32  {a)  the  kheivai  is  a  record  of  all    the  pro-         Sec.    107. 


(1)  Emp.  V.  Ganeshi,  25  A.  \V.  N.  52,  2  A.  L.  J.  203. 

(2)  7'///s/(f(^J  V.  y^(?(7  A^rtrr?;//,  28  AH.  375,  26  A.  W,    N.    53,    3    A.  L.    ]. 
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pfietors  of  a  mahal,  including   proprietors   of   specific   areas.     The 
latter  are  not  necessarily  co-sharers  in  the  mahal. 

It  had  been  held  under  Act  XIX  of  1873  that  the  proprietors 
of  a  resumed  muafi  plot  assessed  to  revenue  could  apply  for  parti- 
tion and  have  their  share  constituted  into  a  separate  mahal. ^ 

The  proviso  give  expression  to  what  was  the  undoubted  prac- 
tice before.^  \\'here  a  mortgagee  is  in  possession  and  has  been 
recorded  as  such,  neither  he  nor  the  mortgagor  alone  can  apply 
under  this  section,  but  both  must  join.  There  is  no  bar  to  a 
mortgagor  applying  for  partitop  whrn  the  mortgagee  is  not  in  pos- 
session, as  in  the  rase  of  ordinary  simple  and  conditional  mort- 
gages. 

The  person  who  applies  need  not  be  the  absolute  proprietor. 
A  Hindu  widow  in  possession  of  lier  deceased  husband's  share  of 
a  mahal,  which  was  his  separate  property,  and  of  which  she  has 
been  recorded  as  a  ccsharer,  is  competent  to  apply. '^  So  is  a 
Mahomedan  widow  in  possession  of  her  husband's  estate  in  lieu 
of  her  dower,  provided  she  has  been  recorded  as  co-sharev.* 
In  the  case  last  cited  it  was  argued  that  as  her  position  was 
analogous  to  that  of  a  mortgagee,  she  could  not  apply  without  the 
consent  of  the  heirs  of  her  husband.  This  contention  was  nega- 
tived by  the  Court  (Stanley,  C.  J.  and  Knox  J.)  on  the  ground  that 
the  proviso  to  s,  107  provides  only  for  the  case  of  a  mortgagee  in 
possession  and  cannot  be  intended  to  cover  the  case  of  other  per- 
sons however  much  in  other  respects  their  possession  may  be 
analogous  to  that  of  mortgagees. 

A  copy  of  the  khewat  must  be  filed    with    every  application    for 
partition. 


Rules    of 
Beard. 


Chapter  VII. 
Sec.  107. 


Rules  made  by  the  Board  (Circular  2; — //.; 

I.     (i)  Every  application  for  partition  shall  specif}'    in    addition 
to  all  other  necessary  particulars— 

{a)  the  tenure  on  which  the  mahal  is  held  ; 
(/;)  the  extent  of  the  share  of  the  applicant  in  the  mahal ; 
(c)  the  revenue  or  rent  payable  in  respect  of  the  mahal  ; 


(1)  Ghulam  Maula  \- .    Faraialunnissa,  \\  k.   W.    N.   144,  B.  R.    i    of 

1894. 

(2)  See  Badani  Shigh  v.  Nand  Knhore,  B.  R.  8  of  1886  Kishan  Lai 
V.  RtipclhVid,  9  A.  VV.  N.  ib^Jouhayimals.  Hal'ibullah,  \l  k.W .  N, 
;,  B.  R.  noi  1892. 

(3)  Jhiina  Knar  v.  C/iai'i  Siihli,  3  All.  410. 

(4)  Habihullah  v.  h'us/iimba,  26  A.  W.  N.  199.  3  A.  L.  J.  481. 
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(./)  llie    revenue  ur  icnl    p;iyahl(;    in    respect    uf   llic    applicant  >- 

sliari'  ; 
(f)  the  area  of  llu;  malial  ;  and 
(/)  tlic  approximate  area  thai  would  be  assi<(ned    to  tlie   appli-      Application 

cant  upon  pailition. 


for. 


Rules    of 
(2)     Every  application  for  partition  under    s.    138    made    by    an  Board. 

under  proprietor  or  by  a  lessee    whose    rent  has   been    fixed    bj'   a 

Settlement  Officer  or  other  competent  authority,    shall  also    specify 

the  name,  parentage,    and  residence  of  the  proprieter. 

2.  Every  application  for  partition  sh.ai!  be  signed  by  the  appli- 
cant and  shall  be  verified  in  liUe  manner  as  a  plaint. 

3.  Tlie  provisions  of  the  Civil  Procedure  Code  relating  to  the 
return  and  rejection  of  plaints  shall,  as  far  as  may  be,  applicable 
to  the  return  and  rejection  of    applications    for    partition. 

4.  Any  changes  that  may  take  place  in  the  register  of  pro* 
prietors,  by  transfer  or  succession,  while  the  case  is  pending,  shall 
be  noted  in  the  record  or  in  the  copy  of  the  khewat  filed  witli 
the  application  ;  and  generally  the  provisions  of  chapter  XXI.  of  the 
Civil  Procedure  Code  of  1882  corresponding  with  order  XXII  of  the 
Code  of  1908  shall  be  applicable  to  all  applications  for  partition. 

5.  An  application  for  partition,  whether  made  under  s.  107  or 
under  s.  no  of  the  ,\ct,  may  be  withdrawn  at  any  lime  before  the 
partition  has  been  confirmed, 

but  any  such  withdrawal  shall  not  affect  the  right  of 
any  applicant  for  partition  other  than  the  applicant  so  with- 
drawing to  ha\e  the  partition  of  his  own  share,  in  the  mahal, 
completed. 

6.  If  tlie  application  be  of  the  kind  referred  to  in  rule  1  (2), 
the  Collector  shall,  in  addition  to  issuing  the  proclamation,  cause 
a  notice  of  the  same  purpose  as  the  proclamation  to  be  served 
upon  the  proprietor. 

7.  The  Court  shall  call  for  a  report  as  to  whether  the  ivajibularz 
contains  any  provisions  with  regard  to  partition,  and,  if  there  be 
any  such  provisions,  shall  cause  a  copy  of  the  same  to  be  filed 
with  the  record. 

loS.     When  a   mahal    is   situated    in    two   or   more 

Partition  of  niiih.nl      districts,  the   partition  shall   be   made 
in  several  districts.      j,^  g^^,}^  Q„g  qj-  ^j^g  districts  as,    if  they 

are  in  the  same   division,    the   Commissioner,    or,    if  in 
different  divisions,   the  Board,   may  direct. 

c 


will  APPKNDIX. 

This  corresponds  to  llip  Proviso  to  s.  i og  of  Act  XiX.  of  11873 
and  of  s   70  of  Act  XVII.   of   1876. 

Tower  10  loP'     (^)  I'    <>ii   leccipt    of   tlie    application,    or   at 

refuse  appii-  .^j^y    otl,^.!-   ^i^yar^   q(    ,^    partition  be- 

cation  lor.  ro«cr    10    biup    ,1  ^  r^  i 

p^'i'i'^"-  fore    conhrmation,  there  appears  to  be 

suflicient  reason  for  refusing  or  stopping  the  partition, 
the  Collector  may,  of  his  own  motion  or  on  the  report 
of  the  Assistant  Collector  making  the  partition,  stay 
the  partition,  and  order  the  proceedings  to  be  quashed. 
{2)  Xo  mahal  shall  be  formed  by  perfect  parti- 
tion unless  the  area  thereof  is  at  least  one  hundred 
acres  or  unless,  if  the  area  is  less  than  one  hundred 
acres,  the  revenue  thereof  is  at  least  one  hundred 
rupees,  and  if  the  application  for  perfect  partition 
involves  the  formation  of  a  mahal  infringing  these 
conditions  it  shall  be  disallowed. 

Clause  (i)  corresponds  to  s.  112  and  the  2nd  para,  of  s.  130  o( 
Act  XIX.  of  1873  and  s.  73,  and  the  second  para  of  s.  90  of  Act 
XN'II.of  1876.  Clause  (2)  is  new  and  fixes  the  minimum  for  a 
separate  mahal. 

The  area  must  be  at  least  one  hundred  acres,  or,  if  less,  the 
revenue  thereof,  must  be  at  least "  one  hundred  rupees.^  The 
owner  of  such  an  area  cannot  make  an  application  for  the  forma- 
tion of  his  own  area  into  a  separate  mahal.  At  the  same  time 
he  will  not  be  allowed  to  prevent  the  partition  of  the  mahal  on 
the  ground  that  if  it  is  made,  his  own  area  should  be  separated. 
Any  inconvenience  to  him  may  be  met  by  an  imperfect  partition 
or  by  an  increase  in  the  number  of  lambardars  Owners  of  small 
areas  may  combine  with  others  in  appl)ing  to  have  a  new  mahal 
formed  so  that  the  joint  area  or  the  joint  revenue  of  the  applicants 
does  not  infringe  the  ru'e  in  clause  (2). 

Clause  (i)  gives  wide  powers  for  refusing  or  stopping  parti- 
tions, which  would,  perhaps,  be  exercised  oftener  in  the  case  of 
imperfect  than  of  perfect  partitions.  For  instance,  if.  in  a  case 
of  imperfect  partition,  all  the  sharers  are  in  possession  of  as 
much  land  as  they  are  entitled  to  or  have,  by  private  agreement, 
been  collectingj  rents  from  tenants  in  proportion  to  their  shares, 
and  there  is  no   shamilat   land,    and   each    pays    his   share  of   the 


'   This  abrogates  the  rulings  in  G/iuhim  Mania  w    Faiasatminissa,  B.R. 
I  of  1894  ;    Bhikam  v.  Chimmaiu  H.  R.  6  of  1893. 
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revenue,  the  Court  may  refuse  llie  application,  as  the  result  of  a  for- 
mal imperfect  p.triilion  cannot  be  different.  In  refubint^  or  stopping 
a  perfect  partition,  when  the  case  does  not  fall  under  clause 
(2*.  the  Court  must  have  very  sufficient  reason  indeed.  Probable 
difficulty  in  the  collection  of  the  re\enue  may  be  such  a  reason. 

I  lo.     (/)  The  Collector,  on  receivini^  an   application 
i' )Y  partition,    shall,    if  it    is   in    order 

Proclamalion      of  ,  i  ■       .-  ^  i         i- 

application  lor  par-  in^"  "ot  Open  to  oDJection  on  the  lace 
I'^'O"-  of  it,  issue  a  proclamation   calling    on 

such  oi  the  recorded  co-sharers  in  the  niahal  as  have  not 
joined  in  the  application  to  appear  before  him  either  in 
person  or  by  a  duly  authorised  agent  on  a  day  not  less 
than  thirty  or  more  than  sixty  days  from  the  date  of  the 
issue  thereof,  and  to  state  their  objections  (if  any) 
to  the  partition.  A  copy  of  the  proclamation  shall,  if 
possible,  be  served  on  each  co-sharer  personally. 

(2.)     Any  recorded  co-sharer  not  joining  in  the   ori-      .\ppiicaiioii 
jrinal  application    mav    at    any    time    before    the   date        ^^  ,"^'''^'' 
iixed  by    the    proclamation   isstied   under    this   section,     for  paniiion. 
apply  for  partition,   in    which  case   such  co-sharer  shall 
be  deemed  to  have  joined    in  the    original  application  : 

Provided  that  any  stich  application  shall  be  dis- 
allowed if  it  would  involve  the  formation  of  a  mahal 
prohibited  by  subsection   (2)  of  section  109. 

l'lu-5  corresponds  to  s.  1 1 1  of  Act    XIX.    of    1873    and    s,   71    of 
Act  XVII.  of   1S76. 

Clause  2.     Where  on  the  date  fixed  in  the   proclamation,    some     Must  be  made 
of  the  co-sharers  who  have  not    joined  in  the  application  applv    for        before  the 

ri    .;  date  fl.\ea. 

the  formation  of  a  separate  mahal  in  their  names  and  the  applica- 
tion is  not  made  within  the  time  allowed  by  clause  (2),  /.  e.,  before 
the  period  fixed  by  the  proclamation,  such  co-sharers  cannot  be 
considered  to  have  joined  in  the  original  application  within  the 
meaning  of  that  clause.  Their  application  is  therefore  a  fresh 
application  for  partition  under  s.  107  and  a  proclamation  ought  to 
be  issued  in  respect  of  it  under   cl.  (i)  of    this  section.* 

III.     (i)  If,  on    or   before    the    day    so    (i.xed,    an\" 

Objection  raising     objection    is     made     b\-     a     recorded 

question  of  title.  co-sharer,    involving     a     question     of 


h:hii^ey  V.  7u,!;/u.  28  .All.  432.    26  .A.  W.  N.  79,  3  A   L   J.  309. 
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Objeciion       piopiictiu v  liUc  wliich  lias  not  been  already  deLermined 
quesUons  of     ^y    '^   Couit    of  Competent   jurisdiction,    the    collector 
title.  ii^jiy  either, — 

{a)  decline     to    .i^rant    the    application    until   the 
question   in     dispute     has    been    determined 
by  a  competent  Court,  or 
{ijj  require   any    paity    to    the    case    to    institute 
within    three   months    a     suit     in    the    Civil 
Court    for  the    determination    of   such    ques- 
tion, or 
(c)  proceed  to  inquire  into  the    merits    of  the   ob- 
jection. 
(2)     When   the    proceedings    have   been    postponed 
under     clause     {bj,      il    such   party    fails    to     comply 
with    the    requisition,    the    Collector    shall    decide    the 
((uestion   against    him.      If  he    institutes  the    suit    the 
Collector  shall    deal    with  the    case   in  accordance  with 
decision  of  the  Ci\il  Court. 

{_^)  If  the  Collector  decides  to  in([uire  into 
the  merits  of  the  objection,  he  shall  follow  the  pro- 
cedure laid  down  in  the  Code  of  Civil  Procedure  for 
trial  of  original  suits. 

This  corresponds  to  section  113  ot  Act  X  I  X.  of  1873  and  s.  74 
of  Act  X\TI.  of  1876. 

1 12.     All  decrees    passed    under    sub-section    ( ;)  of 

the  preceding  section  shall  be  held  to 

Collector's  decrees  '  ,  ...,.,. 

ciiiiivaieiit  to  decrees     be   dccrees  oi   a   Court    ol   Civil  judi- 
oi  Civil  Court.  cature  of  the    first  instance,  and   shall 

be  open  to  appeal  to  the  District  Judge  or  High  Court 
or  the  Judicial  Commissioner,  as  the  case  may  be, 
under  the  rules  applicable  to  appeals  to  those  Courts, 
and  the  Appellate  Court  may  issue  a  precept  to  the 
Collector,  desiring  him  to  stay  the  partition  pending 
the  decision  of  the  appeal. 

This  corresponds  to  sections  i  14.  of  Act  XIX  of  1873  nnd  s.  75 
of  Act  XV n.  of   1876. 

The  person  who  can  make  an  objection  under  •5.  in  is  a  re- 
corded co-sharer  in  the  mahal.      For  instance,  a  person   wlio  alleges 


liile. 
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himiicif  ciUillcd  lo  some  proprietary  riglit  in  a  inali.il  caniiol  objetl 
to  its  partition  unless  he  has  been  recorded  as  proprietor  oi  that 
right.* 

Under  s.  1 1 1  the  Collector  has  three  courses  open  lo  hiin  wticn 
a  question  of  proprietary  title  is  raised,  viz.,  either  to  decline  to 
grant  the  application  until  the  question  has  been  determined  by  a 
competent  Court,  or  to  require  one  of  the  parties  named  by  him  — 
the  applicant  or  the  objector — to  have  the  question  determined  by 
a  Civil  Court  within  three  months,''  or  to  decide  the  question 
himself.  In  the  case  last  mentioned  he  has  to  follow  the  Civil 
Procedure  Code  in  the  trial  of    the    question. 

A  question  of  proprietary  title  is  raised  when  the  light  of  the  What  is  a 
applicant  to  the  whole  or  any  part  of  his  |share  or  to  any  part  of  ''"",'|°"  '^ 
the  land  in  the  mahal  is  questioned,  e.  ^.,  that  the  sir  land  is  in 
the  exclusive  possession  of  the  other  co-sharers  or  not  in  tlie 
exclusive  possession  of  llie  applicarit,  or  that  the  village  aladi 
sites  are  not  liable  to  partition  as  the  applicant  has  no  interest  in 
them,  or  that  the  applicant's  right  to  a  share  has  become  barred 
by  time  as  other  co-sharcrs  have  obtained  a  prescriptive  title  to  it. 
So  when  the  applicant's  title  to  apply  for  partition  is  challenged  on 
the  ground  that  he  is  not  the  owner  but  a  pers^on  merely  in  pos- 
session, or  that  he  is  a  mere  mortgagee  and  the  mortgagor  has  not 
joined  in  the  application,  and  the  contention  on  the  other  side  is 
that  the  mortgagee  has  become  the  owner  by  foreclosures"'  or  other- 
wise. But  where  a  sharer  urged  that  the  land  held  by  him  in 
severally  should  be  taken  for  the  purposes  of  partition'  as  the 
measure  of  his  share  in  that  held  in  common,  the  Court  ruled 
that  this  did  not  raise  a  question  of  proprietary  lille. '  It  is  sub- 
mitted that  the  decision  is  wrong.  Where  the  question  was  as 
to  how  the  common  land  was  to  be  allotted,  one  party  contend- 
ing that  the  allotment  should  be  according  to  the  si/e  of-  the  fiattis 
and  other  that  it  sliould  be  according  to  the  number  of  \.\\e  paitis 
it  was  held  to  be  one  of  proprietary  title.^  When  it  is  admitted 
that  a  partition  exists  and  exception  is  taken  to  the  method  pro- 
posed for  the  division  of  the  common  land,  a  question  of  proprietary 


'  Ste  Hal)if>  uUak  v.  Kushimha,  26  A.  W.  N.    199.  3  A.  L.  J.  481. 

*  Under  .\ct.\IX  of  1S73,  the  Court  had  no  power  to  fix  a  time 
for  ihe  inslitulion  of  tlie  suit.  Jamna  I'l  nsi<i  v.  BatniakiinJ,  26  .All. 
225,  24  A.  W    N.  2. 

*  Hiir  C/iir:i/{  Si'ii;/i  \-.  //<ir  S/i<iiikir  Si//i:/i,  i:i    Ail.    59     15    A     W     N 

'  Ghu'.am  HaiLir  Khin  v.  G'tli'),  2  I..  R    74  (11.  C). 

■'  A'inr  Snii;/!  v.  Wumati  PiasaiL  9  All    388.  7  A.  W.  .\.  ^3 


XXII  APPENDIX. 

title  is  not  raised.'  Where  the  objectors  admit  the  proprietary 
title  of  the  applicant  but  deny  her  right  to  demand  a  partition, 
on  the  ground,  for  instance,  that  by  an  agreement  entered  into 
between  the  parties,  they  covenanted  not  to  partition  the  property', ^ 
or  that  the  property  is  impartible,"'  a  question  of  proprietary 
title  is  raised.  An  objection  that  the  objector  has  a  right  of  pre- 
emption in  respect  of  the  share  sought  to  be  partitioned,  and, 
that  his  suit  for  pre-emption  having  been  dismissed,  he  has  ap- 
pealed and  the  appeal  is  pending,  has  been  held  not  to  raise  a 
question  of  proprietary  title.*  The  same  is  the  case  where  the 
objection  is  that  the  applicant,  having  obtained  a  preliminary 
decree  for  partition  in  a  Civil  Court,  ought  to  apply  to  that  Court 
under  s.  265,  Civil  Procedure  Code,  corresponding  with  Sec.  54  of 
the  C-ode  of  1908,  to  send  the  record  to  the  Collector  for  partition, 
and  not  to  make  a  direct  application  for  partition.'" 

If  a  question  of  proprietary  title  is  involved,  it  should  be  raised 
by  the  party  interested  in  the  answer  to  the  proclamation  issued 
under  s.  IC9  and  within  the  time  allowed  by  it.  The  Collector 
is  not  bound  to  adopt  the  procedure  prescribed  by  s.  1 1 1  unless 
this  is  done.''      The  consequence  of  not  raising  such  an  objection    is 

Couse-  ^],.^j^  ■^^_  j^  considered  to  be  waived  and    a  Civil    Court    has    no  juris- 

quence  of  ,.     .  ,  ,  .-..-•  » 

not   raisin"       diction  to  try  that  question    m   a  subsequent  suit;'   nor  can  a  party 

question    of      agitate  that    question  in  a  subsequent    Civil  suit  after  the   partition 

^'"^'®-  has  been  completed.^      It  seems   that    where    such    an    objection    is 

raised  after  the  appointed    time    but    before    the    Court    has   taken 

any  steps  under   s.    11 1    a    Revenue    Court    ii    not  precluded  from 

dealing  with  it,^  and  if  it  does  decide  it,  the  decision    will  be    taken 

under  s.  ill.     But  when  such  objection    is    taken    after     (and    not 

before)    the   Court  has   drawn    up   the    partition    proceedings,    the 


>  Tich/n  Rai  v.  GuUc  Rum,  24  A.  W.  N.  223. 

»  .!//«  Miikommad  v.  Kaniz  Fiza,  25  VV.  N.  240,  2  A.  L.  J.  652.  28  Ail. 

185. 

*  See  Contra  yugal  Singh  v.  Ditijiii  Lah   4  •'^-  W.  N  2. 

*  Kannumal  x .  Bhtimsen  S.  A.  191  of  igo6,  decided  by  I^'nox  and 
Richards,  JJ.,  on  Feb.  5,  1907. 

■'•  This  point  was  raised  in  ihc  case  last  cited,  and  was  not  challenged 
by  the  opposing  Counsel, 

6  H'lrdeo  Singh  v.  Xa'pal  Singh,  2o  MI.  75,  17  W.  N.  197  ;  Makhan 
Lai  V.  Waliida.  S.  A.  $12  of  1906,  decided  on  January  3,  1907,  by  Knox  and 
.Aikman,  .IJ. 

"^  Muhammad  Sa.liq  v.  L<uil,'  Ram,  23  All.    291,  21   A.W.X.   86. 
"  Tutsi  Prasad  v.  Matrooma!,  18    All.  210,  16  A.  ^V.  N.  30. 
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decision  of  the  Collector  is  not  under  section  i  i  i.'  So  wliere  in  the 
course  of  carrying  out  an  order  for  a  partition  and  of  assigning 
the  lands  to  each  co-sharer,  certain  co  sharers  claimed  certain 
plots  of  land  as  belonging  to  them  in  severalty  and  demanded 
that  the  same  should  be  assigned  to  them,  and  the  Collector 
decided  that  some  of  such  plots  were  held  in  severalty  and  some 
in  common,  it  was  ruled  that  the  decision  was  not  under  s.  1 1  r  so 
as  to  be  appealable  under  s.   112.'^ 

Where  an  objection  as   to    proprietary    title    is    raised    and    the  Where 

Court  does  not  decline  to  grant  the  application  or  refer  a  party  question 
to  the  Civil  Court,  it  should  decide  it  itself.  If  it  does  not,  and 
disposes  of  the  objection  by  saying  that  it  docs  not  raise  a  ques- 
tion of  proprietary  title,  the  order  is  a  decree  under  s.  iii  and 
the  party  aggrieved  sliould  appeal  from  it  If  he  submits  to  the 
order  he  cannot  bring  a  civil  suit  to  agitate  the  question  of 
title  ^  The  correctness  of  the  decision  is  open  to  grave  doubt. 
The  person  against  whom  a  decision  or  order  of  a  Collector  in  a 
partition  proceeding  is  set  up  as  being  under  s.  1 1 1  must  have 
been  given  an  opportunity  of  raising  the  question  of  title.  For 
instance,  if  no  proclamation  has  been  issued  on  an  application  for 
partition,  or,  being  issued,  the  Collector  refuses  to  entertain  objec- 
tions, and  proceeds  to  draw  up  the  partition  proceedings,  there  is  no  Where  no 
decision    under  s.    iri.     .\.  and  R  applied  for  partition  of    a  mahal.      oppoitunity 

On  the  day  ti.xed  in  the  proclamation,  C  and    I)    appeared    with    an         g'ven  to 

niise   Ques- 
application    saying  that  they  had  no  objection  to    the    partition    but      tion  of  title. 

desired  that  a  separate  mahal  be  made  of  their  shares  in  the 
mahal,  tliey  claiming  a  certain  share  of  a  particular  klieivnt  in  the 
mahal.  As  this  application  was  not  made  before  the  date  fixed 
in  the  application,  C  and  D  could  not  be  said,  under  s.  no  (2) 
to  have  joined  in  the  original  application.  Hence  theirs  was  an 
independent  application  for  partition  on  which  a  fresh  proclama- 
tion ought  to  have  issued  under  s.  no  (i).  However,  no  such  pro- 
clamation was  issued.  Before  the  partition  was  completed,  K  appli- 
ed to  the  Collector  laying  claim  to  the  share  which  C  and  1)  had 
included  in  their  application.  The  Collector  rejected  it  as  being 
too  late,  and  ordered  partition  to  be  made.  It  was  held  (Knox 
and  .\ikinan,  J  J.)  that  as  E  had  no  opportunity  of  having  his 
objection    considered,    the  order  was  not  under  s.  nj.+ 


'    Tola  Ram  v.  Sux/as,  7  .\.  W.  N.  76. 

«  Shi/.ban  Lai  v,  TUoki  ClianJ  2   All.  619 

»  (iuthal  V.  yogi,  26  A.  W.  N.  239,  3  .A.  I..  I.  617. 

*  AV/rtJivy  V.  y»£la  26  A.  W.  N.  79,  3  A.  L.  J.    309,  28   All.  432. 
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Troceduie  of 
Collector. 


^Vhen  no 
appeal  from 
Collector's 
order. 


Appeal  to 
Civil  Court, 


Wlun  llic  Collector  decides  to  try  tlie  question  of  pro- 
prietary title,  he  should  follow  the  procedure  laid  down  in 
the  ('ivil  Procedure  Code  for  the  trial  of  suits,  and  draw  up  a 
decree  embodying  his  decision.  In  one  case  it  was  held  that 
unless  the  Collector  compiled  with  s.  iii,  his  decision  was 
ultfa  vires.'^  And  Stuart,  C.  J.,  ruled  that  if  a  decree  is  not 
drawn  up  by  the  Collector  the  High  Court  may  in  second 
appeal  send  the  case  back  to  him  to  complete  his  work  "^  The 
better  opinion  seems  to  be  that  mere  irregularity  will  not  vitiate 
the  proceedings  of  the  Collector  and  take  away  from  his  order 
the  weight  attached  to  it  by  s.  112.'*  For  instance,  the  mere 
fact  that  a  formal  decree  is  not  drawn  will  not  detract  from  the 
weight  attached  to  his  judgment  declaring  the  rights.* 

A  decision  of  the  Collector  on  a  question  of  proprietary  title 
under  section  111  is  given  tlie  force  of  a  Civil  Court  decree  and  an 
appeal  lies,  according  to  the  valuation,  to  the  High  Court  or  the 
District  Judge.  This,  only  when  the  Collector  acts  under  clause  (c), 
and  not  when  he  acts  under  clause  (a)  or  (A).  For  instance,  an 
order  declining  to  grant  an  application  for  partition  under  clause 
(a)  is  not  open  to  appeal.'^  Nor  will  an  appeal  lie  from  an  order 
referring  one  of  the  parties  to  bring  a  Civil  suit  to  establish  his 
richt.  Stanley,  C.  J.  and  Knox,  J.,  have  ruled  that  the  dismissal 
of  an  objection  without  an  enquiry  into  its  merits  is  a  decree  under 
s.  II I  and  open  to  appeal  under  s.  1 12.''  When  the  objection  is  dis- 
missed as  having  been  filed  bej'ond  time,  the  proper  remedy  is  an 
appeal  except  under  the  circumstances  that  occured  in  Khassey 
y.Jugla. 

Where  a  question  of  proprietary  title  is  raised  and  disposed 
of,  the  appeal  lies  to  the  Civil  Court  (District  Judge  or  the  High 
Court)  and  not  to  superior  revenue  Courts  (the  Commissioner  or 
the  Board),  who  have  no  jurisdiction  to  entertain  such  an  appeal  ; 
and  if  they  do  entertain  such  an  appeal,  their  decision  is  idtra 
vires,  with  the  result  that,  if  the  time  for  appealing  to  the  Civil 
Courts  has  expired,  the  decision  of   the  Assistant    Collector    or   the 


^  Nasrat-iil-hih  w  Mugib-ul-lah.    13  All.  309,    il  A.W.N.    1 17. 

»  Raiijit  V.  Ilahi  Baksh,  5  All.  520,  3  A.  W.  N    151. 

'^  Jageshar  Misy  \.  G/ians/iam,  i  A.  W.  N  130,  Balesar  v.  Faizid 
Hasan,  5  All.  280,  3  A.  W.  N.  20. 

*  Bholav.Ram  A(i/iin,T  A\\.  394,  5  A.  W.  N.  2S3  ;  Nim  Begam 
V.  Abdul  Karim,  14  All.  500,  12  A.  W.  N.  92. 

'=•  Inliaj  Bano  v.  La/afat-uti-nissa,  9  A.    VV.  N.  108,  11  All.  328. 

«  Gut/ml  V.  J'ogi,  26  A.  W.  N.  231,  3  A.  L.  J.  617.  See,  however, 
Khassey  v.  Jugla,  26  A.  W.  N.  79,  3  A.  L.  J.  309.  28  All.  432. 


lule. 


Colleclor    wlio    lieanl    llie  objection    as  a    Ciourt    of    first    instance 
becomes  final.' 

On  the  other  hand,    a  Civil  Court    has  jurisdiction   to    hear   an        When  no 
appeal  ill  a  partition  case    only    when    there    is  a    question    of  pro-      rw,^\  Court 
prietai}  title.     If  the    only  dispute  between  the  parlies  is   as    to  the 
mode  of  partition,  no  appeal  lies  to  Civil  Courts." 

llie  District  Court  or  the  High  Court  acquires  jurisdiction  to 
deal  with  a  partition  matter  only  when  it  comes  before  it  by  way 
of  appeal  under  s.  112.  It  cannot  entertain  an  application  to 
restrain  the  Collector  from  hearing-  an  application  for  partition.'* 

No  civil  suit  lies  to  agitate  a  question  of  proprietary  title  which 
ought  to  have  been  urged  by  way  of  objection  to  an  application  No  Civil 
for  partition,  or  which  has  been  disposed  of  by  the  Re\enue  Court  suit  to  raise 
of  first  instance,  or  on  appeal  by  the  District  judge  or  the  High  "^"^,^1,'°"  °' 
Court. '  Tliis  is  said  to  be  on  the  ground  of  res  Jutiicafa,  which 
is  hardly  correct.  It  is  true  that  for  the  purposes  of  the  Land 
Revenue  Act,  such  a  decision  is  that  of  a  Civil  Court  •''•  But  if 
section  II  of  the  Civil  Procedure  Code  1908  is  exhaustive-and  it 
has  been  held  to  be  so  by  the  Privy  Council— a  revenue  Court  docs 
not  satisfy  the  test  of  competency  to  entertain  the  subsequent  civil 
suit.  The  proper  ground  of  excluding  Civil  Court  jurisdiction 
would  seem  to  be  that  partition  of  revenue  paying  areas  is  within 
the  exclusive  jurisdiction  of  Revenue  Courts,  with  a  riaht  of 
appeal  or  suit  in  certain  cases  mentioned  in  sections  1 1 1  and  112 
to  the  Civil  Courts,  and  hence  unless  the  case  strictly  falls  with- 
in the  terms  of  those  sections,  Civil  Courts  have  no  jurisdiction. 
Most  of  the  cases  as  to  bar  of  jurisdiction  of  Civil  Courts  have 
already  been  cited.  A  civil  suit  will  not  lie  to  recover  sir  land 
allotted  to  another,"  or  an  area  of  land  included  in  another  mahal 
on  the  ground  that  it  had  been  purchased  by  the  plaintiff  before 
the  partition,'  or  for  the  partition  of  particular  plots  of  land  in  a 
patti.'^     But  where   a   piece   of   land   was  not    in    fact    comprised 


'  Mir  Muhammad    Jan  v.  Sadnnand,  28,  All.    394,    26   A.    W.   N.    30, 
3A.  L.  J.43. 

»   Tom  Ram  v.  Ishan  A??,  9  .MI.  445,  7  A.  W  N.  76 

*  Maiiaicar  Ati  v.  S/iakiral-un-nissa,  25  All.  141,  22  .\.  W.  N,  22. 

*  Vide    the  c.ises   already  cited  ;  SatfaraJ  Khan  v.    WajiA    Ali,    Oudfi 
select  cases  No.  252. 

'  S&t  Muhammad  Abdul    Kaiim  v.  Miihamuiad  Sadi  Kha>t'(^   k\\.  429, 
7A.W.  N.  61. 

^  Nanku  V.  Marjad,  3  A.  W,  \.  165. 

■   Hablb-idlah  v.  Kunjimal,  7  All.  447,  5  .-\.  W.  N.  71 

'  /jraelx.  Kan/iai.  lO    All.  5  ;    7  A.  W.  N.  2l8. 
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within  the  limits  of  a  certain  malial,  and  was  upon  partition 
wrongly  treated  as  forming  part  of  the  mahal.  a  suit  for  its  ri- 
covery  was  held  to  be  within  the  cognizance  of  Civil  Com  ts.'  So 
where  lands  have  been  held  by  a  fmal  decision  under  s.  ill  to  be 
the  exclusive  property  of  a  party  but  have  been  treated  differently 
in  the  actual  partition,  the  party  may  sue  in  a  Civil  Court  to 
recover  them.  By  way  of  objection  to  an  application  for  partition, 
A  claimed  certain  sir  and  kliudkaslit  lands  as  being  in  his  exclu- 
sive possession.  The  Assistant  Collector  who  was  seized  of  the 
partition  proceedings  decided  in  favour  of  A.  The  opposite  party, 
No  Civil  instead  of  appealing  to  the  District  Judge  as  they  should  have 
?uit  to  raise  done,  appealed  successfully  to  the  Collector,  whose  decision  was 
-*^"*ti'tie"  °^  upheld  by  the  Commissioner  and  the  Board  of  Revenue,  and  the 
j/Vand  khiid/casJit  lands  were  dealt  with  as  being  the  joint  properly 
of  all  the  co-sharers.  The  Collector,  the  Commissioner  and  the 
Board  had  no  jurisdiction  to  hear  the  appeals.  Mence  their 
decisions  were  ultra  vires  and  waste  paper,  with  the  result  that 
the  decision  of  the  Assistant  Collector  in  favour  of  A  became  final. 
.\  was  held  entitled  to  sue  in  a  Civil  Court  for  the  declaration 
of  his  proprietary  rights  to  those  lands  and  for  their  possession.* 
When  by  fraud  practised  upon  outside  parties,  such  as  mortgagees, 
or  upon  the  Revenue  Court  itself,  a  collusive  and  fraudulent  par- 
tition is  carried  through  that  Court,  the  party  damnified  may  sue 
for  a  declaration  that  the  proceedings  were  fraudulent,  and  the 
Civil  Court  may  grant  him  the  declaration  and  give  relief  ac- 
cordingly."^ 

A  Revenue  Court  can  partition  the  site  of  the  abadi  but  not 
buildines  or  the  materials  thereof.  All  it  can  do  is  to  act  under 
s.  Ii8.  A  Civil  Ourt  is  the  proper  forum  for  the  partition  of 
these  things.* 

'J"he  present  Act  expressly    =a\s   that    the    procedure  for  perfect 
Ouestions  of  .        ^         ,       r  ,,         i  ■      •       "    i-  •  •  tt     i       ,    ^-ix- 

~title    not        partition  IS  to  be   followed  in   imperfect  partitions.   Under  Act  XlX. 

raised   in        of   187  ,,    it  was   held  that  the    failure  to  raise    a  question  of  title  by 
imperfert        ^^,       ^^    objection    to   an   application   for  imperfect  partition  did  not 
debar  the  party  who  could    have    raised    such    objection    from  agi- 
tating the  same  in  a  Civil  Court.''       Is    the  ruling    good    law  now? 

'  Kis/ien  Pers/iad  v.  Rad/iamal,  20  A.  VV.  N.  II. 

2  Mir  Muhammad  Jan  v.  Sadanand,  28   All.    394,  26  A.    W.    N.     30,    3 

A.   L.J.  43. 

»  Mabadeo  J'rasad  v.  Tnki  Bibi,    25    All.  26,  22  A.  W.   N.   182. 

*  Ashik  Hiissaiji  v.  Mit/iammad  Jan,  22  M\.    329,    20    A.    W.    X.    116, 
Shfadevi  v.  Haihan^.^  2  A.  W.  N.  80. 

''  Ais/ia  Begam  v.  A/ulullali,  19  A.  W.  X.  190, 


partition. 
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tide  ill 
imperfect 
partitions 


By  s.  134  of  Act  XIX.,  imperfect  partition  Iiad  lo  be  "carried  out 
according  to  the  provibioiib"  for  perfect  partition,  so  far  as  they 
were  applicable,  but  before  an  application  for  imperfect  partition 
could  be  entertained,  tlie  consent  of  all  the  co-sharer  had  to  be 
obtained.  Now  any  co-sharer  may  apply  irrespective  of  the  con- 
sent of  the  others.  Except  in  this  respect,  the  law  does  not 
appear  to  have  been  chan^'ed  so  far  as  matters  under  sections  107 
to  1 12  are  concerned.  Of  course,  it  may  be  plausively  contended  [, 
that  the  expression  "carried  out''  refers  only  to  the  mode  of  par- 
tition and  that  tiic  procedure  of  section  1 13  of  Act  XIX.  did  not 
apply.  The  view  taken  here  is  confirmed  by  reference  to  Act 
XVII.  of  1S76  (the  repealed  Oudh  Land  Rexenue  Act).  Sec.  g4  of 
that  .\ct  says  :  "Imperfect  partition  sliall  be  carried  on  according 
to  the  proxisions  of  sections  69  lo  92  which  deal  with  perfect 
partition  so  far  as  they  are  applicable."  Act  XIX.  of  1873  s  134 
has  the  same  words  with  the  exception  that  it  has  "according  to 
the  provisions  of  the  preceding  sections"  instead  of  "accordin"- 
lo  the  provisions  of  sections  69  to  92."  "  The  preceding  sec- 
tions "  and  "sections  69  to  92"  both  relate  to  perfect  partitions 
and  mean  the  same  thing.  Sections  74  and  75  of  the  Oudh  Act 
corresponded  lo  sections  113  and  114  of  the  N.  \V.  P.  Act  ;  and 
as  the  laws  of  the  two  pro\  iiiccs  have  been  made  one,  it  may  fairly 
be  inferred  that  tiiey  were  the  same  before.  Hence  the  N.  W.  V. 
ruling  cited  above  applied  to  Oudh  ;  and  since  there  is  no  altera- 
tion in  the  law  applicable  to  Oudh  now,  there  is  none  in  respect 
of  the  N.  \V.  P. 

Second  appeals. — Section  11. '  as  it  stands  may  create  a  doubt 
whether  second  appeals  lie  ;  but  comparing  section  75  of  the 
Oudh  Act  of  1870  and  sections  114  and  115  of  the  N.  \V.  P.  Act. 
of  1873,  and  considering  the  unihcalion  of  the  law,  it  seems 
certain  that  a  decree  under  s.  in  is  a  decree  for  purposes  of  second 
appeal  under  the  Civil  Procedure  Code. 

Rules  of  I  he  Board  perlincnl  lo  l/itsc  sections. 
[Circular  27 — //). 

KliIc    S.     No  objection  raising  a  question  of    title    sliall    be    en- 
tertained, except  for  special  reasons  to  be    recorded    in    writii  g,   ai        Rules    of 
any  period  subsequent   to  the    date    fixed    in    ihc  proclamation    for  Boaid. 

the  lodging  of    objections. 

Kule  9.  —  If  the  sanction  ul  liie  Local  tiovernment  lo  the  par- 
tition of  a  tiialuka  has  not  been  obtained  prior  to  the  institution  of 
proceedings  for  partition,  the  Court  shall,  if  the  application  be  not 
dismissed    upon    objection      lodged,  report    the    f.icls     of    the    csae 
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through  the  proper  cliannel  for  llie  orders  of  the  Local  Govern- 
ment, and  shall  stay  proceedings  nnlil  the  receipt  of  orders  upon 
such  report. 

113.     When  it  has  been  decided    to    make   a   parti- 
rarriiion  by  whom     tioii,    the    Collector   may     allow     the 
to  be  made.  parties  to    make    the    partition    them- 

selves or  appoint  arbitrators  for  the  purpose,  or  he 
may  make  the  partition  himself,  or  cause  it  to  be  made 
by   an  Assistant  Collector. 

If  the  partition  is  made  by  arbitrators  they  shall 
not  be  bound  by  the  provisions  of  section  117,  but 
they  shall  deliver  an  award  specifying  the  portions 
into  which  the  mahal  has  been  divided,  and  the  names 
of  the  parties  to  whom  such  portions  have  been 
allotted. 

The  first  paragraph  corresponds  to  the  first  para,  of  s.  ii6 
of  Act  XIX  of  1873  and  to  s.  76  of  Act  X\' II  of  1876.  Tlie  second 
paragraph  corresponds  to  section  77  of  the  latter.  The  procedure 
laid  down  for  arbitration  in  sections  220  to  239  of  Act  XIX.  is  no 
longer  applicable.  Sections  506  to  521  of  the  Civil  Procedure 
Code  will  apply 

When  the  Collector  decides  to  make  a  partition,  he  may  follow 
one  of  the  courses  mentioned  in  the  first  paragraph.  S.  117  does 
not  tie  the  hands  of  arbitrators. 

A  formal  order  shall  be  drawn  up  under  this  section  specif3ing 
by  whom  the  partition  is  to  be  made  and  the  nvunber  of  mahals 
ov  pattis  that  arc  to  be  formed,     (Rule  10  circular  27--!!). 

If  the  partition  is  to  be  made  by  the  parties  themselves  or  by 
arbitrators — 

{(i)  a  date    shall    be    fi.xed   by    which    the   partition    is   to    be 

completed  : 

(/;)  the  parties  shall  be    warned    that    if    the    partition  be    not 

completed  by    that  date,    the  Court  may  in  its  discretion 

cancel  the  order  and  proceed  to  make  the  partition    itself  .■ 

((■)  such    copies    of   the    record  as  they  require  shall  be   made 

over  to  them  :   and 

{({)  the  patwari  shall  be  enjoined  to  give  them  such  assistance 
as  they  may  require. 
(Rule  \\.—ib). 
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114.     I(  the  Collector  makes    the    parlilion  himself,       Partition 
The  p.irtiiion-pro-    OF  causcs  it  to  bc  made   by   an   Assist-     P'^'^"^  '"^  • 
"e^'"s.  ant   Collector,   the   Collector     or   As- 

sistant Collector  shall  record  a  proceedin.i,'  declarinji  the 
nature  and  extent  of  the  interests  of  the  persons 
applying  for  the  partition  and  of  any  other  persons  who 
may  be  affected  thereby,  detailing  how  the  partition 
is  to  be  made,  and  deciding  all  disputed  questions  that 
mav  have  arisen  in  connection  therewith. 

If  such  proceeding  is  recorded  by  an  Assistant  Col- 
lector, it  shall  be  submitted  to  the  Collector  for  con- 
firmation. 

This  is  new  in  form  but  not  in  substance.  Proceedings  were 
recorded  in  ahnost  all  cases  of    partition. 

The  proceedinj^  is  the  /arz-i-inqsim.  Wiicre  an  objection  as  to 
proprietary  title  has  been  decided  under  s.  111,  the  decree  is  em- 
bodied in  tlie  partition  proceeding  in  describing  the  "nature  and 
extent"'  of  interests.  It  consists  of  two  parts,  viz.  (a),  a  declaration 
as  to  llie  nature  and  extent  of  the  interests  of  tlie  persons  apply- 
ing for  the  partition  and  of  any  other  persons  who  may  be  affected 
thereby,  and  (b)  a  detail  as  to  the  mode  of  partition,  after  deciding 
any  questions  that  may  have  arisen  in  coimection  therewith.  The 
Court  lays  down  the  principles  on  whicli  the  matters  mentioned 
in  sections  115  to  125  are  to  be  dealt  with. 

Rule  12. — (Circular  27 — II). —  If  the  partition  is  to  be  made  by 
or  under  the  orders  of  the  Court,  the  partition  proceeding  shall 
be  drawn  up  in  tiie  prescribed  form  (Board's  Registered  form 
No.  33  (English)  or  70  (vernacular))  with  such  modifications  and 
additions  as  circumstances   may  require. 

Rule  13  -A  draft  partition  proceeding,  of  which  the  co-sharers 
shall  be  at  liberty  to  obtain  copies  upon  payment,  shall  first  be 
drawn  up  and  explained    to  such    of   the  co-sharers  as  are  present. 

Rule  14. — .\  date  shall  then  be  fixed  by  the  Court  after  which 
no  claims  will  be  entertained  to  hold  particular  lands  in  severallv 
and  no  objection  will  be  heard  as  to  any  other  matter  connected 
with  the  method  in  which  the  partition  is  to  be  made. 

Rule  15. — After  disposing  of  such  claims  and  objections  (if 
any)  as  may  be  preferred,  the  Court  shall  draw  up  a  final  partition 
proceeding,  which  shall  be  signed  by  so  many  of  the  co-sharers 
present  as  agree  to  the  same. 

Rule  16.— After  the    partition   proceeding    has    been    confirmed, 


•"^■^^^  AriM',M)ix. 

tlic  Court  shall  dcteniiine  wlietlicr  a  new,  wliulc  or  partial,  survey 
is  required  or  not,  and  sliall  estimate  the  costs  of  the  partition  in 
accordance  with  pari  ('  of  these  rules  (rules  Xos.  43 — 47  . 

115.     When  it  has  been  decided   to    make   a   parti- 
rower    10    hold     tion,   the     Collector     may     with    the 
nnihai  under   direct     sanction  of  the  Commissioner,  hold  the 

management    pend- 
ing   completion   of     mahal  under  direct  management  pend- 

^'^'^'^'*^"'  ing  the  completion  of  the  partition. 

The  collections  of  the  mahal  shall  be  applied  to 
the  payment  of  the  revenue,  the  expenses  of  manage- 
ment, the  costs  of  partition,  and  any  other  expenses 
with  which  tlie  mahal  is  chargeable,  and  any  surplus, 
shall  be  divided  amongst  the  recorded  co-sharers 
in  proportion  to  their  respective  shares,  at  such  times 
as  the  profits  are  ordinarily  divisible. 

Ihis  corresponds  to  79  of  Act  XVII  of  11573. 

Costs  of.  116.     When  the  partition-proceeding  has  been  con- 

Estimate  and  levy  «nned  under  section  114,  the  Col- 
of  costs.  lector  shall  cause   the  costs  of  making 

the  partition  to  be  estimated,  and  shall  direct  that  the 
cost  be  levied  in  the  first  instance  from  the  applicant 
for  partition,  or  from  all  the  co-sharers  in  the  mahal 
in  such  instalments  and  at  such  times  during  the  pro- 
gress of  the  partition  as  may  be  prescribed  by  rules 
under  section  234. 

If  the  amount  first  estimated  is  found  insufficient, 
supplementary  estimates  may  be  made  from  time  to 
time,  and  the  additional  amount  may  be  levied  as 
above  provided. 

rhe  Board  shall  make  rules  for  determining  the 
costs  of  partitions  under  this  Act,  and  the  mode  in 
which  such  costs  are   to   be  apportioned  : 

Provided  that  the  cost  of  surveying  a  mahal  when 
such  survey  is  necessary  for  the  purpose  of  partition, 
shall  be  paid  rateably  by  all  the  co-sharers  ol"  the  mahal, 
according  to  their  shares  therein. 

ihis  is  new- 
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The  followiii)^  rules  have    been    made    by    the    Huard  (Circular 

27.-H.)  :- 

Kule    43.-- The    costs     of    parlilion — exclu'^ive    of    tlic   costs    of 
slainps  required  for  the   application    for  partition,    f(jr  the    issue    of 
the  proclamation,  for  the   issue   of    processes    in    intermediate    pro- 
ceedings, and  for  the  final    partition   proceedings— are   the  costs    of 
the  survey  and  the  costs  of  actual  partition. 

Rule  44  —  riie  costs  of  the  survey  shall  be  calculated  at  Rs.  6-8-0 
per  100  acres  of  total  area,  and  for  the  survey  of  the  village  site 
qt  Rs.  2  per  acre  or  per  100  houses. 

Rule  45— The  costs  of  partition  shall  not  excectl  the  following 
scale  :  — 


Rules    of 
Board. 


l-'or  any  area  not  exceeding    150  acres,    not  more  than 
From  150  and  ,,  200  ,, 

■  •      200     ,,  „  300 

-      300    .,  ,,  500 

••      5^0    ,,  ,,  800  ,,  „ 

I.      800    ,,  .,  1000 


Rs. 

10 

15 
20 

30 
40 

50 
5 


l-'or  every  100  acres  or  part  of  100  acre-i    over  1000 
Provided  that— 
(I)   If  the  land  to  be   divided    consists    ^i)   of    two    classes    of 
soil,  an  addition  may  be  made  of    20  per  cent.; 
(ii)  of  three  classes,  35  per  cent.; 
(iiij  of  four  or    more,    50    per    cent,    to   the    above    scale    of 
charges, 
(j)   If  there  are  from  5  to    10   co-sharers,    an  addition  may  be 
made  of    10    per  cent    to   the  charges  leviable  under  the 
preceding  rules  ;    if  there  are  from     10    to  20  co-sharers, 
an  addition  may  be    made    20    per    cent.,   and    if   there 
are  from  20  to  30    co-sharers,  an    addition  may  be  made 
of  30  per  cent,  and  so   on,  provided  that  not   more    than 
100  per  cent,  be  added  in  any    case    on    account    of    the 
number  of   co-sharers. 
45. \.   In  case  when  the  partition  is  made  by    the    parties    them- 
selves or  by  arbitrators,  half    the    fees    prescribed  by   the  preceding 
rules    should    ordinarily    be     charged.      The  charge  is  intended    to 
cover  ortice  work    (such   as   copying    of    papers),  pay    of    partition 
inspector,  contingencies.     The  remuneration    for    the  arbitrator    (if 
any)  should  be  separately  paid  by  the  parties. 

Rules  46.— No  fees  whatever  shall  be  levied  except  as    provided 
by  the  preceding  rules. 

Rule  47.— The  cost  of  partition    shall     be    paid    rateably    by  ail 


Costs   of. 
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the  co-sh.irers  of  the  inaha!  according  to  llieir  shares,  unless  it 
is  otherwise  expressly  ordered  •  by  the  Collector  of  the  district, 
provided  that  any  co  sharer  obstructing  or  delaying  the  partition  by 
frivolous  objections,  or  other  means,  may  be  ordered  to  pay  as  costs 
any  sum  not  exceeding  double  the  amount  of  costs  due  on  his  share. 

When  only  a  patti  of  a  mahal  is  to  be  divided  into  two  or  more 
shares,  t!ie  cost  is  to  be  estimated  on  the  area  of  the  patti  and  not 
'of  entire  mahal. ^  A  partition  case  cannot  be  struck  off  on 
the  ground  that  the  applicant,  though  willing  to  pay  his  share 
of  costs,  is  unwilling  to  pay  ths  proportionate  share  of  others. 
Such  costs  should  be  realised   as  arrears  of  revenue.^ 

Other  rules  from    Circular  27 — II.    regarding  partition: — 

17. — If  a  new  survey  is  required  the  map  shall  be  approved  by 
the  Court  before  any  further  step  is  taken. 

18. — When  a  partition  is  to  be  made  by  or  under  the  orders 
of  the  Court,    it  may  be  made  either  by    an  amin    or  by    a  patwari. 

19. — No  amin  shall  be  appointed,  other  than  an  amin  enrolled 
on  the  Collector's  list,  so  long  as  any  such  amin  is  available 
or  is  likely  to  be  available  witliin  15  days  from  the  date  on  which 
the  question  of  his  appointment  arises. 

20. — If  no  registered  amin  is  available,  the  name  of  the  person 
proposed  to  be  appointed  shall  ( if  the  Court  be  not  the  Collector) 
be  submitted  to  the  Collector  for  sanction. 

21.— The  patwari  of  the  circle  within  which  the  mahal  to  be 
partitioned  is  situate  may  be  appointed  to  make  the  partition  if 
he  possesses  the  necessary  qualifications.  When  a  patwari  is  so 
appointed,  a  substitute  will  be  appointed  to  carry  on  the  regular 
work  in  his  circle  and  the  patwari  shall  be  paid  as  a  partition  amin, 
and  will    be  subject  to  the  rules  relating  to  aniins. 

2.'. — The  officer  appointed  to  make  the  partition  shall  be  fur- 
nished with  a  copy  of  the  partition  proceeding  and  with  copies  of 
any  other  papers  that  may  be  required  fur  the  purposes  of  parti- 
tion and  shall  be  directed  to  submit  his  proposals  within  such  time 
as  the  Court  may  allow. 

23. — The  officer  appointed  to  make  the  partition  shall  go  over 
the  ground  and  make  out  proposals  of  partition  in  the  manner 
prescribed  in  the  partition  proceedings,  marking  out  the  proposed 
lots  by  coloured  lines  on  the  map  and  earthen  pillars  on  the 
ground,  and  making  such  rough  schedules  of  the  proposed  lots 
as  may  be  neces.sary. 

•  Reference,  3  L.  R.   15. 

2  Makhan  Lai  v.  Akiar  Husain  2  L.  K    (11.  C).  54. 
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24. — He  shall  then  point  out  to  all  the  parties  concerned  on 
the  efround  the  way  in  which  he  proposes  to  divide  the  land,  and 
shall  hear  their  objections  and  make  such  alterations  (if  any) 
in  his  proposals  as  he  may  think  necessary. 

25.— His  proposals  shall  then  be  submitted    to  llie  Court. 

26.  — Copies  of  the  entries  in  the  lots  shall  be  supplied  by  the 
officer  makinfj  the  partition  to  the  parties  on  payment  to  him  of 
8  annas  per  100  numbers  or  portion  of  100  numbers  in  the  lots 
supplied. 

27.— The  Court  shall  issue,  free  of  charge,  a  proclamation  fixing 
a  date  for  the  consideration  of  the  proposals,  and  notifying  that 
no  objection  will  be  received  after  that  date. 

28. — After  examining  the  proposals  and  disposing  of  such  ob- 
jections as  may  be  raised,  the  Court  shall  record  an  order  accept- 
ing or  modifying  the  proposals  as  the  case  may  be. 

29. — When  a  permanently  settled  mahal,  which  is  liable  to 
alluvion  and  diluvion,  is  partitioned,  the  record  shall  specify  the 
original  survey  area  on  which  the  present  settlement  was  made 
and  the  portions  of  that  area  that  have  been  allotted  to  the  new 
mahals  formed  by  the  partition. 

117.  In   making  a   partition     the   Collector   shall, 
Partition  of  lands     ^ubject  to    the   provisions   of  sections 

held  in  severalty  or       122,123,     '^^^^     I25,     first     allot    tO    the 

'"  '''""'°"-  applicant  such   lands   (if  any)    as   are     Allotment  of 

held  by  him  as   his    sir   or   in   severalty,   and   then   so  '^"<i. 

much  of  the  lands  held    in    common   (if  anyi    as   shall 
give  him,  as  far   as   may   be,   a   portion    of  the    mahal 
proportionate  in  value    to  his  share  therein,  unless  there    severalty,  etc. 
is  any  village    custom  to   the    contrary   or   the   parties 
otherwise  agree. ^ 

This  corresponds  to  ss.  118,  119,  120  and  122  of  Act  XIX.  of 
1873  and  ss.  80,  81,  82  and  84  of  Act  XVI I-  of  1S76.  The  idea  is 
that  a  mahal  shall  represent  the  value  of  the  co-sharer's  share. 
Its  area  need  not  be  proportionate    to  his  share. 

118.  If,  in  making  a   partition,   it   is   necessary  to       „  .... 
Building  of   one     '"clude  in  the  portion  allotted    to   one         "lites.^ 

sharer  on  land  ai-     co-sharcr    the    land    occupied    by     a 

lotted  to  another.  1        n-         1  i.i  ^      •^  t        •        , 

dwellmg-house  or  other  buildmg  m  the 
possession   of   another   co-sharer,   the    latter   shall   be 


'  This  overrides   Lala  v.  Beni,ii>i,  B.  R.  6  of  1885. 
E 
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Allotment 

of  land. 

Gardens, 


Tanks,  wells, 
etc. 


allowed  to  retain  it  with  the  buildings  thereon,  on 
condition  of  his  paying  for  it  a  reasonable  ground  rent 
to  the  CO -sharer  in  whose  portion  it  may  be  included. 

The  limits  of  such  land  and  the  rent  to  be  paid 
for  it  shall  be  fixed  by  the  Collector. 

In  such  cases  a  defined  pathway  shall,  as  far  as 
possible  be  secured  to  the  owner  of  the  house,  lead- 
ing from  his  house  to  some  public  highway  or  some 
portion  of  the  separate  estate  allotted  to  him. 

This  corresponds  to  s.  124  of  Act  XIX.  of  1873  and  to  s.  86 
of  Act  XVII.  of  1876.  The  Collector  cannot  partition  buildings 
or  materials  thereof  but  may  partition  the  site  of  such  buildings. 
As  regards  the  buildings,  he  cannot  decide  any  question  of  right 
regarding  them,  but  may  proceed  as  in  this  section  See  notes  to 
ss.  Ill  — 112. 

119.  The  rule   contained  in     the    last   preceding 
Rule    contained    scction   may  be    applied  to  gardens, 

in  the  last  preced-     orchards,  or  any   other   lands    of  spe- 

ing     section    apph-        .   ,        ,         ^     ^,  .   ^         • 

cable  to    gardens,    cial  valuc  to  the    proprietor  m    occu- 
^^-  pation    thereof,    in      consequence    of 

improvements  made  by  him,  or   of  the   particular   use 
to  M^hich  such  lands  are  put. 

This  is  new. 

120.  Tanks,   wells,     watercourses,    and     embank- 
Tanks  wells,  meuts,  shall  be  considered   as  attached 

water-courses,  and       to  the  land   for   the   benefit   of  which 

embankments.  .  .    .      „  , 

they  were  origmally  made. 
When,  from  the  extent,  situation  or  construction  of 
such  works,  it  is  necessary  that  they  should  continue 
the  joint  property  of  the  proprietors  of  two  or  more 
of  the  portions  into  which  the  mahal  may  be  divided, 
the  Collector  shall  determine  the  extent  to  which  the 
proprietors  of  each  portion  may  use  the  said  works 
and  the  proportion  in  which  the  charges  for  repairs 
thereof  shall  be  borne  by  such  proprietors  and  the 
manner  in  which  the  profits  (if  any)  derived  therefrom 
shall  be  divided. 
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This  corresponds  to  s.  126  of  Act  XIX.    of   1873     ^nd   s.  87    of 
Act  XVII.  of  1876. 

121.  Places  of    worship   and  burial-grounds   held 
Places  of  worship    >"  commou  before   the   partition   shall 

and  bu>iai-grounds.  continue  to  be  so  held,  unless  the 
persons  holding  them  otherwise  decide,  by  an  agree- 
ment, which  shall  be  filed  with  the  record. 

This  corresponds  to  s.   127  of  Act  XIX.  of  1873  ^"d  s.  189  Act 
XVII.  of  1876. 

122.  The   Collector    shall,     unless    there   be   any 
Exchange   of  sir    reasonable  objection  thereto,  give  effect 

and    severalty    by    ^o  any  cxchauge  of  hiuds  held    as   sir 

consent.  ^  "-^ 

or  in  severalty,  and  forming  part  of 
the  mahal,  agreed  to  by  the  parties  before  the  con- 
firmation of  the  partition. 

This    corresponds  to  s.    121    of  Act   XIX.  of  1873  ^"d  s.  83    of 
Act  XVII.  of  1876. 

123.  In   making   an    imperfect   partition   no    land 

held  as    sir  or  in  severalty   by   one 
'o'siurrtr'o""!!:    <=o-sl"''>-='-  *all,   without  his  consetit, 


tion 


and  severalty  barred     be  included     in   the     portiou  allotted 

without  consent.  ,  . ,  , 

to  another  co-sharer  : 
Provided  that   when  any  co-sharer  holds  more   land 
as  his  sir  than  the  area   of  his  share,   the   excess   may 
be  so  included  without  his  consent. 
Cf.  s.   125  of  Act  XIX.  of  1873. 

124.  In  making    a    perfect    partition    the    several 
Incompactness     a     Portions  shall  be  made   as   compact  as 

reason  for  disallow-     possiblc,   provided   that,    cxccpt   with 

ing  perfect  partition.      ,,  ,.  r  ii         t->  i 

^^  the  sanction   of  the   Board,  no   parti- 

tion  shall   be    disallowed   solely   on     the     ground     of 
incompactness. 

This  corresponds  to  s.  123  of  Act  XIX.    of  1873    and   s.    85    of 
ActXVII.  of  1876. 

125.  In  making  a  perfect  partition,  if  the   partition 
Transfer  of  «Vand     ^aunot  Otherwise  be   conveniently  car- 

severaiiy  in  perfect     ricd  out,  or  the  portious  cannot  other- 
^^"^ ' '°"'''  wise  be  made  compact,   the   Collector 


Places  of 

worship, 

burial 

grounds. 


Exchange 
of  sir,  etc. 


Allotment  of 
land  . 


Compact- 
ness. 


Transfer  of 
sir,  etc. 
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Allotment 
of  land. 


Transfer  of 
sir,  etc. 


Exproprie- 
tary  right. 


or,  with  the  sanction  of  the  Collector,  the  Assistant 
Collector  making  the  partition,  may,  without  the  con- 
sent of  the  parties  concerned,  include  in  the  portion 
allotted  to  one  co-sharer  land  held  as  sir  or  in  several- 
ty by  another  co-sharer,  provided  no  reasonable  ob- 
jection thereto  is  shown. 

This  is  new. 

126.  When  any  exchange  of  sir  has  been  effected, 
„.     f         ,  such    sir    shall     become     the    sir    of 

Sir  of  one   sharer 

included  in  portion  the  co-sharer  in  whose  portion  it  is 
o  ano  er  Jncludcd  ;  and  when  any  land  held 
as  sir  by  any  co-sharer  is  included  in  the  portion  allot- 
ted to  another  co-sharer,  otherwise  than  by  exchange  of 
sir,  and  the  former  continues  to  cultivate  it  after  par- 
tition, he  shall  be  an  ex-proprietary  tenant  thereof,  and 
the  rent  to  be  paid  therefor  shall  be  fixed  by  the 
Collector  before  the  partition  is  confirmed. 

127.  For   the   purposes    of   allotment   under   sec- 
Certain  other  land     tions,  117,    123,    and    125,   land   culti- 

to  be  treated  as  sir.  vatcd  by  a  co-sharer,  which,  if  his  pro- 
prietary rights  were  transferred,  he  would  be  entitled 
to  hold  as  an  ex-proprietary  tenant  under  the  provi- 
sions of  section  10  of  the  North-Western  Provinces 
Tenancy  Act,  1901,  or  section  7A  of  the  Oudh  Rent 
Act,  1886,  as  the  case  may  be,  shall  be  treated  as 
sir ;  and  when  such  land  is  included  in  the  portion 
allotted  to  another  co-sharer  the  provisions  of  section 
126  shall  apply. 

Section  126  corresponds  to  the  second  paragraph  of  s.  125  of 
Act  XIX.  of  1873.  Section  127  is  new  in  form  but  not  in  sub- 
stance, so  far  as  the  N.-W.  P.  is  concerned,  and  was  rendered 
necessary  by  the  more  restricted  definition  of  sir  adopted  in  the 
present   Act. 

In  the  N.-W.  Provinces,  the  former  holder  of  sir  became,  on  its 
being  included  in  the  mahal  of  another  co-sharer,  its  occupancy 
tenant  provided  he  continued  to  cultivate  it  after  the  partition. 
Now  in  both  provinces  such  a  holder  becomes  under  similar  circum- 
stances its  ex-proprietary  tenant.     But  he  must  continue   to   culti- 
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vate  it  after  partition.  Such  rights  arise  when  the  Collector  has 
in  makin,^  a  partition  included  the  sir  of  one  co-sharer  in  the 
mahal  of  another,  presumably  under  the  provisions  of  sections  123 
and  125,  and  of,  perhaps,  section  117,  when  the  5(>  in  the  possession 
of  a  co-sharer  exceeds  the  value  of  his  share  in  the  undivided 
mahal.  Exproprietary  rights  arise  irrespective  of  the  question  of 
the  co-sharer's  consent  in  the  inclusion  of  his  iir  in  the  mahal  of 
another.  An  agreement  between  co-sharers  that  no  rights  of 
occupancy  should  arise  on  such  inclusion  is  against  public  policy 
and  void  under  s.  23  Contract  Act.^  When  the  parties  elect  to 
make  the  partition  themselves,  and  the  5/r  held  by  one  is  included 
in  the  rnahal  of  another  co-sharer,  the  former  becomes  ipso  facto 
the  exproprietary  tenant  of  the  land  under  the  latter,  without  the 
necessity  of  continuing  to  cultivate  it  after  the  partition.  An  agree- 
ment that  such  a  tenancy  should  not  arise  under  such  circum- 
stances is  inoperative.-  It  was  also  held  in  the  case  last  cited 
that  s.  125  of  Act  XIX.  of  1873  (s.  123  of  the  present  Act)  did 
not  apply  to  private  partitions. 

When  partition  is  made  by  an  arbitrator  who  includes  the  sir 
of  one  co-sharer  in  the  mahal  of  another,  no  exproprietary  rights 
arise.^ 

Exproprietary  rights  arise  over  land  held  as  sir  as  defined  by 
the  Act  and  land  which  a  co-sharer  has  cultivated  for  twelve  years 
prior  to  the  date  of  the  partition. 

It  is  the  duty  of  the  Collector  to  fix  the  rent  of  the  land  over 
which     exproprietary     rights    have     arisen.*      The   circular   letter 

No.  TT  dated  the  21st  of  February,  1901  issued  by    the    Board 

2-708,  ^      ^  ^ 

of  Revenue  impresses  this  duty  very  clearly.  It  points  out  that  the 
rent  should  be  fixed  in  a  formal  proceeding,  and  the  record  should 
show  the  manner  in  which  the  amount  of  the  rent  has  been  deter- 
mined ;  and  enjoins  Collector  to  see,  before  confirming  the  par- 
tition, that  this  provision    of  the   law    has  been    complied  with. 

128.     When  in  the   course  of  partition   the   holding 
Division  of  tenant's    of  any  tenant  is  divided,   the  Collector 
holding.  shall  distribute  the  rent  of  the  holding 

over  the  parts  divided  off. 

This  is  new. 


Allotment 
of  land. 


Division  of 
tenant's 
holding. 


'  Inder  v,  Khushi,  6  A.W.N.  SS,Hanuman  v.  Kariman,  8  A.W.  N.  185. 
»  Kaski  Pershad  v.  Kedar   Nath  20  All  219,     18  A.W.  N.  147. 

•  Tuhhi  V.  B/iugwan,  3  All  818  l;A.  W.   N.  81. 

*  L.i/a  R^m  V    Rojp  Kishore,  B.  R.  2  of  1 898. 


of  revenue. 
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129.    When  a  perfect  partition   has  been  disallowed 

When  perfect  par-     Under  section    109,    1 10,   or    124,   the 

tition  has  been  dis-     Collector    mav,   if  the    applicant   for 

allowed,      imperfect  .  "  .  ^ 

partition    may    be     partition  SO  desires,  make  an  imperfect 
S"^^"'^^-  partition  without  a  fresh  application. 

This  is  new  ;  no  fresh  application  is  necessary. 

Distribution  130.     In  all  cases,  whether  partition  has  been  made 

Distribution  of  re-    by  arbitrators  or  otherwise  the  revenue 

venue  on  partition,      of  the  iiiahal   shall   be   distributed   by 

the  Collector  over  the  several  portions   into  which   the 

mahal  is  divided. 

This  corresponds  to  s.  128  of  Act  XIX.  of  1873  and  s.  89  of 
Act  XVII.  of  1876.  The  duty  is  obligatory.  Jawahir  Lull  v. 
Rachpal,  B.  R.  (1885-87)  p.  47. 

Rules  made  by  the  Board  {Circular  27 — II.) 

Rule  30.  — In  distributing  the  revenue  of  the  mahal  over  the 
mahals  or  pattis  formed  by  the  partition,  the  Court  shall,  as  far 
as  possible,  fix  the  revenue  of  every  mahal  or  patti  so  formed  in  full 
rupees. 

The  duty  to  redistribute  and  determine  the  amount  of  the 
revenue  payable  by  each  of  the  newly  formed  mahal  is  imper- 
ative.^ 

131.  A  partition  shall  not   be    complete    until   the 
Confirmation    of    Collector  has  passed  an  order  confirm- 

partition.  jng     it. 

When  the  partition  has  been  confirmed,  the  Col- 
lector shall  issue  a  proclamation  thereof,  and  the 
partition  shall  take  effect  from  the  fist  day  of  July 
next  following  the  date  of  such  proclamation. 

This  corresponds  to  s.  131  of  Act  XIX.  of  1873  and  s.  91  of 
Act  XVII.  of  1876.  The  Collector  cannot  alter  the  date  from 
which  a  partition  is  to  take  effect,  i.  e.,  the  first  of  July  following. 

132.  {i)    Partition  shall  be  not    stayed   by   reason 
Appeals  in  cases  of    oi  any  appeal  against  any  order  passed 

partition.  ^y  an  Assistant   Collector    other   than 

an  order  under  section  111. 


Jawahir  Lai  v.  Rachpal  B.  R.  3  of  1S87. 
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(2)  When  a  partition-proceeding^  has  been  sub- 
mitted to  the  Collector  for  confirmation  under  section 
1 14,  he  shall  proceed,  after  the  expiry  of  the  period 
allowed  for  appeal  against  a  partition  proceeding,  to 
decide  all  appeals  against  orders  previously  passed  by 
the  Assistant  Collector,  and  all  appeals  against  the  parti- 
tion-proceeding itself,  and  shall  then  confirm  the  parti- 
tion-proceeding or  pass  such  other  order  as  he  thinks 
fit. 

{])  When  a  partition  has  been  submitted  to  the 
Collector  for  confirmation  under  section  131,  he  shall 
proceed  to  decide  all  appeals  against  orders  of  the 
Assistant  Collector  passed  since  the  partition  pro- 
ceeding was  confirmed,  and  shall  then  confirm  the 
partition,  or  pass  such  other  order  as  he  thinks  fit. 

This  is  new.  The  change  in  procedure  introduced  is  verj' 
important  and  stands  in  the  way  of  persons  who,  desirous  of  delay- 
ing partition,  appeal  from  any  and  every  order  of  the  officer  enter- 
taing  the  partition  application.  This  delay  is  minimised  now.  A 
partition  case  has  two  stages,  at  the  conclusion  of  each  of  which 
it  must  come  before  the  Collector,  who  can  decide  all  appeals  Appeals, 
pertinent  to  each  stage  when  it  reaches  him  for  confirmation.  The 
first  stage  leads  up  to  the  drawing  up  of  the  partition  proceeding 
under  s.  114.  All  appeals  from  orders  previously  passed  by  the 
Assistant  Collector  are  to  be  dealt  with  when  such  proceeding 
comes  up  to  the  Collector  for  confirmation.  The  second  stage  ends 
with  the  final  partition  which  must  be  confirmed  by  the  Collector, 
and,  before  doing  so  that  officer  has  to  decide  all  appeals  from 
orders  passed  after  the  partition  proceeding  was  confirmed.  The 
partition  itself  cannot  be  stayed  except  on  the  precept  of  a  Civil 
Court  under  s.  in  /.  e.  of  the  District  Judge  or  the  High  Court 
entertaing  an  appeal  from  a  decree  under  s.  in.  No  other  Civil 
Court  can  issue  an  injunction  restraining  the  Collector  for  making 
a  partition.^ 

Appeals  from  orders  made  after  the  confirmation  of  the  parti- 
tition  proceeding  lie  to  the  Collector  and  not  to  the  District 
Judge.- 


•    Radha  Kishen  v.   Ram  Kis/iore,  I    A.   W  N.   29. 
*  Ajud/iia  Rai  v.  Nawal,  7  A.  W.  N.  185. 
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133.     (/)  Subject  to   the  provisions  of   section    112, 
^  ,  an  appeal  shall  lie  from   the   following 

Orders  appealable.  ,         ,  r^    ^^      ,  ^  •  r 

orders  b}'  a  Collector  passed  in  course  of 
a  partition  and  from  no  other  such  orders  : — 

(a)  Orders  under  section  109,  staying  a  partition 
and  quashing  proceedings,  or  disallowing 
partition. 

{b)  Orders  under  section  114,  recording  a  partition 
proceeding. 

(c)  Orders  under  section  132  sub-section  {2),  re- 
lating to  a  partition-proceeding. 

{d)  Orders  under  section  132,   sub- section   (3),   re- 
lating   to  the   confirmation   or  otherwise   of 
a  partition. 
Appeals  (2)    An  appeal  against  the  decision  of  the   Collector 

from  orders,      confirming  a  partition   under  section    1 3 1    shall   lie   to 
the  Commissioner  of  the    division    within    six   months 
from  the  date  on  which  such  partition  takes  effect. 
Clause  (i)  is  new. 

Clause  (2)  corre!-ponds  to  s.  132  of  Act  XIX.  of  1873  and   s.    92 
of  Act  XVII.  of  1876. 

The  appeals  allowed  by  this  section  are  from  certain  orders 
and  not  from  other  orders  of  a  Collector.  The  Board  (Hardy  and 
Hooper,  members)  said^  "  the  provisions  of  that  section  (s.  132) 
are  clearly  designed  to  confine  appeals  to  the  vital  stages  of  the 
proceedings,  and  to  prevent  the  delays  which  occurred  when  par- 
titions were  stayed  pending  the  disposals  of  appeals.  An  ex- 
amination, clause  by  clause,  of  s.  133  shows  that  the  same  prin- 
ciple has  been  followed.  The  section  provides  an  appeal  from 
orders  passed  by  the  Collector  when  he  makes  the  partition  himself, 
and  from  the  orders  he  passes  when  the  case  is  referred  by  an 
Assistant  Collector.     Taking  the  clauses  in  detail  — 

"Clause  (i)  (a)  relates  to  original  orders,  as  orders  under  that 
section  can  only  be  passed  by  a  Collector. 

''  Clause  (i)  (h)  also  relates  to  original  orders,  as  it  is  only 
when  he  makes  the  partition  himself  that  he  "  records''  the  parti- 
tion proceeding. 

Drigpal  Singh  v    Jang  Bahadur,  B.R    5  of  1905. 
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"Clauses  (i)  (c)  and  (i)  (d)  arc  somewhat  vague  in  their  lang- 
uage, but  the  natural  interpretation  to  be  placed  upon  their  lang- 
uage, is  that  they  refer  to  the  Collector's  orders  on  the  partition 
proceeding  and  the  partition,  when  they  are  submitted  to  him  for 
confirmation. 

*'  The  object  of  clause  {2)  of  the  section  now  becomes  clear. 
It  provides  a  special  period  of  appeal  against  an  order  confirming 
a  partition.  When  the  order  is  one  of  refusal,  the  provisions  of 
s,  214  apply. 

"  The  effect  of  the  provisions  under  this  interpretation  will  not  Appeals 
be,  as  has  been  argued,  to  render  final  certain  orders  passed  by  ^''°''"  offers. 
the  Collector,  e.  ^.,  orders  passed  under  ss.  126  and  128,  but  to 
prevent  appellants  taking  the  cases  time  after  time  to  the  Commis- 
sioner in  appeal  on  specific  matters.  The  object  of  the  section  is 
to  focus  the  appeals  so  that  the  case  may  be  disposed  of  once  for 
all.  Thus,  when  a  partition  is  being  made  by  the  Collector,  the 
parties  must  wait  until  the  Collector  records  the  partition 
proceeding  or  confirms  the  partition,  as  the  case  may  be.  They 
can  then  appeal  against  the  Collector's  order  and  bring  forward 
any  objections  they  may  entertain,  but  these  must  be  included  in  a 
single  appeal.  Similarly  when  the  partition  is  made  by  an  Assistant 
Collector,  no  appeal  will  lie  separately  under  s.  133  against 
appellate  orders  of  the  Collector  on  particular  points,  but  a  separate 
appeal  must  be  brought  against  the  orders  of  confirmation,  urging 
all  the  objections  which  may  be  brought,  the  Collector's  appellate 
orders  under  s.  132(2)  and  132(3)  being  treated  as  part  and  parcel 
of  the  orders  of  confirmation."  The  last  sentence  in  the  judg- 
ment was  obviously  put  in  to  reconcile  the  actual  decision  in  the 
case,  viz.,  that  an  appeal  lies  from  an  appellate  order  of  the 
Collector  disallowing  an  objection  to  the  lots  prepared  by  the 
partition  officer  and  confirming  the  partition,  with  the  earlier  portion 
that  s.  133  contemplates  appeals  from  original  orders  only  and 
that  subclauses  (r)  and  (<?')  though  loosely  worded  meant  the  Collec- 
tor's order  on  the  partition  proceeding  and  the  partition  when 
they  are  submitted  to  him  for  confirmation,  i.e.,  original  orders. 
A  more  correct  way  of  construing  the  section  would  be  that  appeals 
lie  from  original  orders  of  the  Collector  under  sections  109  and  1 14, 
and  from  the  orders  on  appeals  which  he  must  and  does  decide 
before  confirming  a  partition  proceeding  or  a  partition  ;  and  from 
no  other  original  or  appellate  order  of  his,  Accepting  this 
interpretation,  it  follows  that  when  a  Collector  himself  makes  a 
partition,  only  two  classes  of  his  orders  are  appealable,  7-/:.,  (a) 
those  under  s.  109,  staying  a  'partition  and  quashing  proceedings, 
F 
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or  disallowing  partition,  and  (6)  those  under  s.  114,  recording  a 
partition  proceeding.  None  ot  his  orders  passed  in  respect  of 
disputes  that  may  arise  between  the  parties  as  to  the  various 
matters  dealt  with  in  sections  115  to  130,  is  appealable.  Nor  is  the 
final  partition  order. 

Subject  to  the  provisions  of  s,  112,  i.  e.^  except  when  the 
decision  is  on  a  question  of  proprietary  title  raised  under  s.  1 1 1 ,  in 
which  case  an  appeal  lies  to  the  Civil  Court. 

Orders  of  a  Collector. — The  restrictive  operation  of  the 
section  is  confined  to  orders  of  Collectors.  Orders  of  Assistant 
Collectors  are  open  to  appeal  under  the  provisions  of  ss.  210,  and 
211.  Second,  except  as  to  matters  comprised  in  clauses  (2)  and 
(3)  of  s.  132,  and  third  appeals  are  not   permissible. 

Clause  (2). —  Prescribes  along  period  of  limitation  for  appeals 
from  orders  confirming  partition. 

Of  several  j^^.     When  applications  for    the   partition   of  two 

or   more  mahals  belonging  to  the  same 
Partition  of  two  or     proprietors    are    made,   the    Collector 

more  mahals  belong-      r      t  ' 

ing  to  the  same  pro-  may  procccd  to  make  a  partition  as 
prietors.  if  the  malials  in  question   were  a  single 

mahal. 

Such  partition  shall  be  made  in  accordance  with  the 
provisions  of  the  Chapter,  so  far  as  they  are  appli- 
cable, and,  if  possible,  in  such  manner  as  to  allot  to 
the  applicant  one  or  more  of  the  existing  mahals. 

This  is  new. 

OfCornplex  ^^r      When  a   mahal  consists   of  two   or    more  vil- 

mahals 

Division  of  com-  lages,  or  portions  of  villages,  the  Local 
piex  mahals.  Government   may    direct    its   division 

into  as  many  mahals  as  may  be  necessary  for  adminis- 
trative convenience.  On  receipt  of  such  direction,  the 
Collector  shall,  after  considering  any  representations 
made  by  the  proprietors,  distribute  the  revenue  of  the 
whole  mahal  over  the  several  mahals  into  which  it  is 
divided  in  accordance  with  rules  made  under  section 
234,  and  shall  correct  the  annual  registers  accordingly. 
The  mahals  so  formed  shall  be  severally  responsible 
for  the  revenue  distributed  thereon. 
This  is  new. 
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136.  When,  ill    making   a   division   under  the   last 
Fraudulent  orerro-    scction  OF  in  making  a  perfect  partition, 

neous  distribution  of    the   revenue    has,    owing   to   fraud   or 

revenue.  ,  ,         1.       .,  ,        . 

error,    been    wrongly   distributed,    the 
Board  may,  within  twelve   years  from  the    date   of  an       Fraud  or 
order  under  section  135  or  of  confirmation   of  partition      ,.^^^°^ '^ 

^-^  »  distribution 

by  the  Collector,  order  such  a  distribution  of  the   reve-     of  revenue, 
nue  of  the  original  mahal  over  the   several   mahals   into 
which  it  is  divided  as  but  for  the    error   or  fraud   would 
have  been  made  at  the   time  of  partition. 

This  corresponds  to  s.  133  of  Act    XIX.    of    1873  'ind  s.    93   of 
Act  XVII.  of  1876. 

137.  The  Board   may   in   any   case   under   section       „  ,     ,   , 

^      ,.        ,   ^,     ^  .  Refund  of 

Under-assessed  es-       '3^    direct  that  any     proprietor    whose  excess. 

tales  to  refund  to     mahal  has   been  found   to   have  been 

over-assessed  estates,  ,  i     i     n  r  . 

under-assessed  shall  for  each  year,  not 
exceeding  three  years  in  all,  in  which  he  has  held 
possession  of  his  separate  mahal,  be  required  to  pay 
to  the  recorded  proprietor  of  any  mahal,  which  has 
been  over-assessed,  a  sum  equal  to  the  annual  amount 
in  which  the  latter  shall  be  found  to  have  been  over- 
assessed,  and  in  default  of  payment  the  amount  shall 
be  recovered  as  an  arrear  of  revenue  and  paid  to  the 
proprietor  to  whom  it  is  due. 

No  order  passed  under  this  section  shall  be  ques- 
tioned in  any  Civil   or  Revenue  Court. 

This  is  new, 

138.  (/)    The   partition     of    taluqdari    and    under- 

Partition  of  taiuq-     Proprietary  iiiahals  and    of  mahals  held      Tal^^dan 
dari  and  under-pro-     by  lessccs  wliose  rent   has   been    fixed 
prietary  mahals  &c.     ^^^   ^j^^   Settlement     oflicer     or   other 

competent  authority  shall  be  carried  out  according  to 
the  provisions  of  this  Chapter,  so  far  as  they  are  appli- 
cable. 

(2)  In  the  partition  of  taluqdari  mahals  all  mahals 
whether  under-proprietary  or  held  by  lessees  whose 
rent  has  been  fixed  by  the   Settlement   Officer  or  other 
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competent  authority  shall,  if  practicable,  be  allotted 
to  one  or  other  of  the  new  .taluqas  to  be  formed  by  the 
partition. 

(j)  If  such  allotment  cannot   be   made   the    division 

shall  be  made  as  far  as  possible  by  existing  sub-divisions, 

Taluqdari       ^y^^\   q^c\^  portion    SO   divided   off  shall   be    deemed    a 

separate     mahal     and   the   jomt   responsibility    oi   the 

co-sharers  shall  be  limited  to  such  portion. 

{4)  The  rent  payable  on  each  portion  so  divided 
off  shall  be  fixed  by  the  Collector,  and  all  objections 
to  the  distribution  shall  be    decided   by  him. 

(5j  No  partition  of  a  taluqdari  mahal  under  this 
section  shall  be  proceeded  with  without  the  sanction 
of  the  Local  Government  previously   obtained. 

This  corresponds  to  s.  loo  of  Act  XVII.  of  1876. 
See  rules  under  s.  107 

Union  of  139-     If  two  or  more   revenue-paying   mahals   form 

mahals.  portions  of  the  Same  village,   the   pro- 

Union    of     mahals       *  C5    ^  r 

forming  part  of  the     prictor   may   apply    to    the    Collector 

same  village.  ^^^     ^^^^     ^^^^-^^^       ^^    ^j^^     ^^^^^     j^^^^       ^ 

single  mahal,  and  the  Collector  may,  at  his  discretion, 
grant  such  application,  and  in  such  cases  shall  correct 
the  annual  registers  accordingly. 

This  corresponds  to  ss.  136,  137  and  138  of  Act  XIX.  of  1873 
and  ss.  q7  and  98  of  Act   XVII.  of  1876. 

140.  The  provisions  of  this  Chapter,  so  far  as  they 
r,    . .        ,     .        are  applicable,  may,   at   the    discretion 

rartilion  and  union  ''  •' 

of  revenue-free  ma-     of  the  Collector,  be  applied  to  the  par. 
tition  or  union  of  revenue-free  mahals. 

This  corresponds  to  s.  139  of  Act  XIX.  of  1873  a-"d  s.  99  of  Act 
XVII.  of  1876. 

Rules   made  by  the  Board  for  guidance  wheti  a  par- 
tition is  completed  [circular   27 — // )  .• — 

Rule  31. — The  Court  shall  then  so  sign  or  mark  the  coloured 
map  that  the  boundaries  of  the  proposed  lots  cannot  be  altered, 
and  return  the  record  to  the  officer  making  the  partition  for  the 
preparation  of  the   village  papers. 
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Rule  32.— The  Court  shall  at  the  same  time  (where  the  partition        Rules  of 
is  a  perfect  partition)  draw  up   for   each    mahal   a    new   wajibiilarz  Board 

in  accordance  willi  tlie  provisions  of  section  84  and  85. 

Rule  33. — One  set  of  the  new  records  (including  the  map)  shall 
be  despatched  to  the  tehsil,  while  the  khaiva  and  jamabandis  will 
be  made  over  to  the  patwaris,  and  copies  of  the  map,  the  kheivat 
and  the  wajibulai'z  will  be  made  by  the  patwari  for  his  own  use. 

Rule  33A. — Wlien    necessary,    the    copy   of    the    partition    map 
and  mahalwar  lists  of  field    will    be  supplied    to    the   canal    depart- 
ment as  referred  by  rule    17,    circular  4 — IV.     The  cost,  which  will 
be  charged  to  the  parlies  over   and  above   the  partition    costs,    will 
be  calculated  at  the  following  rates : — 

(i)   For  partition   map — 5    annas   per    100    numbers    (includ- 
ing the  price  of  tracing  cloth.  ) 
(2)  For  mahalwar  lists  of  fields— I  anna   per  50   Ichasra  num- 
bers. 
Rule    34. — The   officer    making    the    partition    shall   also   cause 
to  be  erected  such  boundary  marks   as  the  Court  may   by   its  order 
require,  and  shall  point  out  to  the  co-sharers  the   areas  which    have 
been  allotted  to  them  severally  or  jointly,  as  the  case  may  be. 

Rule  35. — The  fact  that  the  provisions  of  the  preceding  rule 
have  been  complied  with  shall  be  reported  to  the  officer  making 
the  partition,  and  the  report  shall  be  filed  with  the  record. 

Rule  36. — A  statement  shall  be  drawn  up  in  English  in  the  pres- 
cribed form  showing  the  manner  in  which  the  area  of  the  original 
mahal  has  been  partitioned  and  the  revenue  (or  rent)  thereof 
distributed  over  the  mahals  or  pattis  formed  by  the  partition. 

Rule  37. — Where  the  Court  making  the  partition  is  not  the 
Collector,  this  statement  shall  be  forwarded  with  the  record  when 
it  is  submitted  to  the  Collector  for  confirmation  of  the  partition. 

Rule  38.— The  Court  shall  keep  up  with  its  own  hand  a  brief 
record  of  the  course  of  the  proceedings  in  the  case,  in  which  every 
order  passed  will  be  noted. 

Rule  39.  —Each  partition  file  will  be  divided  into  as  many  of 
the  following  parts  as  the  nature  of  the  case  may  require  ; — 

(a)  From  the  institution  of  the  case  to   the   order   allowing  or 

disallowing  partition. 
(6)   From  the  ordering   allowing  the    partition  to    the    comple- 
tion of   the  partition  proceeding. 
(c)  From  the  completion  of  the   partition    proceeding    to    the 

submission  of  tiie  detailed  proposals  for  partition. 
{d)  To  the  end  of  the  case. 


THE  LAW  OF  PARTITION  IN  ASSAM. 


Regulation  T.  of  1886. 


[As  amended  by  Regulations  II.  of  1889  and  II.  of  1905.] 


CHAPTER  I. 


Preliminary. 


Short  title, 
commence- 
ment and 
local  extent. 


I.  (i)  This  Regulation  ma}'  be  called  the  Assam 
Land  and  Revenue  Regulation,  1886  ;  and 

(2)  It  shall  come  into  force  on  such  dates  and  in 
such  territories  under  the  administration  of  the  Chief 
Commissioner  of  Assam  as  the  Chief  Commissioner, 
with  the  previous  sanction  of  the  Governor-General  in 
Council,  may  direct  by  Notification  in  the  local  official 
Gazette : 

Provided  that — 

(a)  any  such  Notification  may  declare  that  any 
portion  of  this  Regulation  shall  not  be  in 
force  in  any  territory  to  which  the  Regulation 
may  be  extended  ;  and 
^i?)  the  Chief  Commissioner  may,  with  the  previous 
sanction  of  the  Governor-General  in  Council, 
direct  by  Notification  in  the  local  official 
Gazette  that  any  portion  of  this  Regulation 
shall  cease  to  be  in  force  in  any  territory  to 
which  the  Regulation  may  have  been  ex- 
tended. 
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(3)*  The  Chief  Commissioner  may,  in  like  manner, 
amend,  vary,  or  rescind  any  Notification  issued  under 
sub-section  (2), 

The  Regulation  was  brought  into  force  on  the  ist  July,  1886,  in 
Sylhet,  Cachar  (except  the  subdivision  of  North  Cachar),  Goalpara, 
Kainrup,  Darrang,  Nowgong,  Sibsagar,  and  Lakhimpur  by  Noti- 
fication No.  12  R.,  dated  14th  April  1886.  Certain  lands  are 
excepted  from  the  operation  of  Chapter  II  — Vide  Section  4. 

The  Regulation,  with  the  exception  of  the  following  portions, 
was  brought  into  force  on  the  ist  September  1896  in  the  North 
Cachar  Hills: — 

Chapter  III. — Sections  18,  19,  30,  31,  33,  clause  (2)  and  clause 
(3),  so  far  as  that  clause  relates  to  the  delivery  of 
an  acceptance,  and  Sections  40  to  42,  inclusive. 

Chapter  T.— Section  65. 

Chapter  IV. — The  whole. 
[^Notification  No.  4192  /?.,  dated  the  30/A  September  1896.] 

The  Regulation,  with  the  exception  of  Sections  3  to  159,  was 
brought  into  force  in  the  Naga  Hills,  the  Khasi  and  Jaintia  Hills, 
and  the  Garo  Hills  on  the  ist  April  1897. — [Notification  No.  1244/., 
dated  the  1st  April  1897.] 

The  Regulation  was  brought  into  force  in  the  tract  transferred 
from  the  Mokokchang  subdivision  of  the  Naga  Hills  district  to 
the  Sibsagar  district  as  defined  in  Notification  No.  1436  P.,  dated 
the  nth  April  1901,  with  effect  from  the  nth  April  1901. — 
[Notification  No.  1443/-,  dated  nth  April   1901,] 

2.  On  and  from  the  date  on  which  this  Regulation  Repeal. 
comes  into  force  in  an}"  territory,  the  enactments 
mentioned  in  the  schedule  hereto  annexed,  in  so  far 
as  they  apply  to,  or  are  in  force  in,  that  territory,  and 
all  Regulations  and  Rules  (if  any)  in  force  there  relat- 
ing to  any  of  the  matters  provided  for  by  this  Regula- 
tion, shall  be  repealed  : 
Provided  that — 

(a)  this  repeal  shall  not  revive  any  enactment 
repealed,  or  affect  anything  done,  or  any 
offence  committed  or  any  fine  or  penalty 
incurred,  or  any  proceedings  commenced, 
before  this  Regulation  comes  into  force  ;  and 

*  Added  by  Act  V  of  1S97. 


xlviii  APPENDIX. 

{b)  all  Rules  prescribed,  appointments  and 
settlements  made,  powers  conferred  and 
Notifications  published  under  any  enactment 
hereby  repealed,  and  all  other  Rules  (if 
any)  in  force  on  the  date  on  which  this 
Regulation  comes  into  force  relating  to  any 
of  the  matters  hereinafter  dealt  with,  shall 
(so  far  as  they  are  consistent  with  this 
Regulation  and  could  be  prescribed,  made, 
conferred  or  published  thereunder)  be  deem- 
ed to  have  been  respectively  prescribed, 
made,  conferred  and  published  there- 
under. 
Definitions.  3.     In  this    Regulation,    unless   there   is   something 

repugnant  in  the  subject  or  context, — 

{a)  "the  commencement"  of  this  Regulation,  used 
with  reference  to  any  local  area,  means  the 
date  on  which  it  comes  into  force  in  that 
local  area  : 

ib)  "estate "includes — 
(i)  any  land  subject,  either  immediately  or  pros- 
pectively, to  the  payment  of  land  revenue, 
for  the  discharge   of  w^hich  a   separate   en- 
gagement has  been  entered  into  ; 

(2)  any  land  subject  to  the  payment   of,  or   ass- 

essed with,  a  separate  amount  as  land 
revenue,  although  no  engagement  has  been 
entered  into  with  the  Government  for  that 
amount  ; 

(3)  any  local  area  for   the   appropriation   of  the 

produce  or  products  whereof  a  license  or 
farm  has  been  granted  under  Rules  made 
by  the  Chief  Commissioner  under  Section 
I  55,   clause  [e)  or  clause  (f)  ; 

(4)  any   char    or   island   thrown   up   in   a   navi- 

gable river  which  under  the  laws  in  force 
is  at  the  disposal  of  the  Government  ; 
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i'5)  any  land  \Yhich  is  for  the  time  being  entered 
in  the  Deputy  Commissioner's  Register  of 
revenue-free  estates  as  a  separate  holding  ; 
6)  any  land,  being  the  exclusive  property  of 
the  Government,  of  which  the  Chief  Com- 
missioner has  directed  the  separate  entry 
in  the  Registers  of  revenue-paying  and 
revenue-free  estates  mentioned  in  Chapter 
IV  : 

Explanation.— kwy     land    gained     by     alluvion    or 
by   dereliction     of    a   river   to   any 
estate  as  here   defined,  which    under 
the  laws   in   force  is   considered   an 
increment  to   the   tenure   to   which 
the     land     has     accreted,   shall   be 
deemed  to  be  part  of  that  estate  : 
(c)  "permanently-settled  estate"  means  any  estate 
in  the  districts  of  Sylhet   and   Goalpara   in- 
cluded in   the   decennial   settlement   of  the 
Lower  Provinces  of  Bengal  or   permanently 
settled  at  any  subsequent  date  under  any  law 
for  the  time  being  in  force  : 
{d)  "  temporarily-settled  estate"  means  any  estate 
not  being   a   revenue-free    or   permanently- 
settled  estate  : 
•    {e)  "  land  revenue  ' '  means   any   revenue    assessed 
by  Government  on   an    estate,  and   includes 
any  tax  assessed  in  lieu  of  land  revenue  : 
(/)  "proprietor"  means  the   owner  of  any   estate 
permanently  settled  or  entered  on  the    Deputy 
Commissioner's  Register  of  revenue-free   es- 
tates : 
{g)  "landholder'"    means   any   person   deemed   to 
have   acquired   the   status   of  a   landholder 
under  Section  8  : 

G 
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Vz)  "settlement-holder  "  means  any  person,  other 
than  a  proprietor,  who  has  entered  into  an 
engagement  with  the  Government  to  pay 
land  revenue,  and  includes  a  landholder  : 

{i,  "recorded  proprietors,"  "recorded  landholder," 
"recorded  sharer"  and  "recorded  possession'^ 
mean  any  proprietor,  landholder,  sharer,  or 
possession,  as  the  case  may  be,  registered 
in  the  General  Registers  prescribed  in 
Chapter  IV  : 

Cj)  "  agricultural  year"  means  the  3'ear  commenc- 
ing on  the  I  St  April,  or  on  such  other  date 
as  the  Chief  Commissioner  may,  in  the  case 
of  any  specified  local  area,  by  Notification, 
appoint  : 

{k}  "Notification"  means  a  Notification  published 
in  the  local  official  Gazette  :  and 

(/)  "prescribed"  means  prescribed  by  Rules  made 
under  this  Regulation. 


CHAPTER  VI. 


Persons  en- 
titled to  par- 
tition. 


Partition  and  Union  of   Revenue-paying 

ESTATES. 

96.  Partition  is  either  perfect  or  imperfect.      "  Per-    'Perfect" 
feet  partition  "  means  the  division  of  a   revenue-paying    ^fmneTfea" 
estate  into  two  or  more   such   estates,    each   separately    partition  de- 
Hable   for   the   revenue   assessed    thereon.     "  Imperfect 
partition  "  means  the  division  of  a  revenue-paying  estate 

into  two  or  more  portions  jointly  liable  for   the  revenue 
assessed  on  the  entire  estate. 

97.  (i)  Every  recorded  proprietor  of  a  permanently- 
settled  estate,  and  every  recorded  landholder  of  a  tem- 
porarily-settled estate,  may,  if  he  is  in  actual  possession 
of  the  interest,  in  respect  of  which  he  desires  partition, 
claim  perfect  or  imperfect  partition  of  the  estate  : 

Provided  that — 

(a)  no  person  shall  be  entitled  to  apply   for   perfect 
partition  if  the  result  of  such  partition   would 
be  to  form  a  separate  estate,  liable  for  an  annual 
amount  of  revenue  less   than  five  rupees  ; 
{b)  no  person  shall  be  entitled  to  apply   for   imper- 
fect partition   of  an   estate   unless   with   the 
consent    of  recorded    co-sharers    holding    in 
the    aggregate   more     than    one-half  of    the 
estate ; 
(c)  a  person    may    claim    partition    only    in    so    far 
as  the  partition  can  be  effected   in  accordance 
with  the  provisions  of  this  Chapter. 
(2)  When  two  or   more    proprietors   or  landholders 
would  be  entitled  under  Sub-section  (i)    to   partition    in 
respect  of  their  respective  interests  in  the    estate,    they 
may  jointly  claim  partition  in  respect  of  the    aggregate 
of  their  interests. 
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Partitions  cannot  be  allowed  in  the  case  of  annual /(^(//oi  except 
where  the  pattadar  has  acquired  the  status  of  a  landholder. 
Where  such  a  status  is  claimed,  the  facts  should    be   fully  stated. 

Separate  account  cases  must  not  be  postponed  until  arrears  of 
revenue  are  paid. 

Applications  for  partition  must  not  be  granted  if  included  in 
an  application  for  mutation  of  names. 

AppiicatK  n  ^8,     Every  application  for  perfect  partition  shall   be 

part^don.  in   Writing,   shall  be  presented  lo  the  Deputy  Commis- 

sioner, and  shall    specify    the    area    of   the    estate,    the 
applicant's   interest  therein,  and  the  names  of  the  other 
proprietors  or  landholders. 
Notification  99-     (0  The  Deputy  Commissioner  shall,    iftheap- 

of  application,  plication  is  in  order  and  not  open  to  objection  on  the 
face  of  it,  publish  a  proclamation  at  his  office,  and  at 
some  conspicuous  place  on  the  estate  to  which  the 
application  relates  ;  and  shall  serve  a  notice  on  all  such 
of  the  recorded  proprietors  or  landholders  of  the  estate 
as  have  not  joined  in  the  application,  requiring  any  of 
them  in  possession  who  may  object  to  the  partition  to 
appear  before  him  and  state  their  objections,  on  a  day 
to  be  specified  in  the  proclamation  and  notice,  not  being 
less  than  thirty  or  more  than  sixty  days  from  the  date 
on  which  the  proclamation  is  issued. 

(2)  Where,  from  any  cause,    notice   cannot   be   per- 
sonally served  on  any  proprietor  or  landholder,  the   pro- 
clamation shall  be  deemed  sufficient   notice    under   this 
Section. 
Objection  on  100.     .i)    If  an    objection    preferred     as    required 

question  of  under  Section  99  raises  any  question  of  title  which 
has  not  been  already  determined  by  a  Court  of  com- 
petent jurisdiction,  the  Deputy  Commissioner  shall  stay 
his  proceeding  for  such  time  as,  in  his  opinion,  is  suffi- 
cient to  admit  of  a  suit  being  instituted  in  the  Civil 
Court  to  try  the  objection. 

(2)  A  Deputy  Commissioner  staying  his  proceed- 
ings under  this  Section  shall  make  an  order  requiring 
the  objector,  or,  if  for   any   reason    lie  deems    it   more 


title. 
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equitable,  the  applicant,  to  institute  such  a  suit  within 
the  time  fixed,  and,  in  the  event  of  such  a  suit  not 
being  instituted  within  that  time,  may,  in  his  discre- 
tion, disallow  the  objection,  or  dismiss  the  application, 
as  the  case  may  be. 

(3)  On  a  suit  being  instituted  to  try  any  objection 
under  this  Section  the  Deputy  Commissioner  shall, 
with  reference  to  the  objection,  be  guided  by  the  orders 
passed  by  the  Civil  Court  in  the  suit. 

loi.     If  any  objection,  other  than    an    objection    ol    Other  objec- 

,  r  1  •  !->  •  •  r  ^  tions  how 

the  nature  referred  to  m  Section  100,  is  preferred  as  deatiwiih. 
aforesaid  to  the  partition,  the  Deputy  Commissioner 
shall  dispose  of  it  himself;  unless  for  any  reason  he 
thinks  fit  to  require  that  it  be  submitted *to  a  Civil  Court 
for  adjudication,  in  which  event  the  provisions  of  Section 
100  shall  apply  to  the  objection. 

102.  When  the  period  specified    under   Section    99    of^°Depu"y^ 
has  expired,   and   the   objections    (if  any)    made   have    Commissioner 

1  1-  1       -  .  1         V>.  ^  •      •  1  after  objec- 

been  disposed  of  by  the    Deputy   Commissioner    or   by    lions  have 
the  Civil  Court,  as  the  case  may  be,  the    Deputy  Com-    ^^^"  disposed 
missioner  shall,  if  no  such  objection   has    been    allowed, 
proceed  to  make  the  partition  : 

Provided  that  the  Deputy  Commissioner  may,  in  his 
discretion,  in  order  to  admit  of  the  institution  of  an 
appeal  from  any  decision  regarding  an  objection,  or  for 
any  other  reason  he  deems  sufficient,  further  postpone 
his  proceedings. 

103.  The  Deputy  Commissioner  may  give  the  Mode  of 
parties  the  option  of  making  the  partition  themselves,  P"""°"- 
or  of  appointing   arbitrators    for   the    purpose  ;    or   he 

may  make  the  partition  himself 

104.  In  making  partitions  the  Deputy  Commis-  Power  to 
sioner,  and  any  person    appointed   by   him,   shall    have    f"^^"^  °"  '^"'^ 

,  '^  '^  ■'  for  purposes 

the    same    powers  for  entry  on  the  land  under  partition,    of  partition. 
for  marking  out  the   boundaries,   surveying   and    other 
purposes,  as  have  been  conferred  on  Survey-officers  bv 
or  under  this  Regulation. 


liv 
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Partition    of 
land   held 
only  in  se- 
veralty. 


Partition  of 
lands  some  of 
which  are 
held  in  com- 
mon. 


partition 

where 

all  lands  held 

in  common. 


Transfers  to 
be  effectuated 
in  making 
partition. 


Estates  to  be 
compact. 


Rule  when 
building    of 


105.  Where  there  are  no  lands  held  in  common, 
the  lands  held  in  severalty  by  the  applicant  for 
partition  shall  be  declared  a  separate  estate,  and  shall 
be  separately  assessed  to  the  Government  revenue. 

106.  (i)  Where  some  of  the  lands  are  held  in 
common,  the  Deputy  Commissioner  shall  allot  to  the 
applicant  for  partition  his  share  of  those  lands  in  ac- 
cordance with  village-custom,  if  any  such  exists.  If 
no  such  custom  exists,  the  Deputy  Commissioner  shall 
make  such  division  as  may  secure  to  the  applicant  his 
fair  portion  of  the  common  lands. 

{2)  The  portion  oi  the  common  lands  falling  by  the 
partition  to  the  share  of  the  applicant  shall  be  added 
to  the  land  held  by  him  in  severalty,  and  the  aggre- 
gate thus  formed  shall  be  declared  a  separate  estate, 
and  shall  be  separately  assessed  to  the  Government 
revenue. 

107.  Where  all  the  lands  are  held  in  common,  the 
Deputy  Commissioner  shall  make  such  a  partition  as 
may  secure  to  the  applicant  his  fair  share  of  the  estate, 
and  the  land  allotted  to  him  shall  be  declared  a  separate 
estate,  and  shall  be  separately  assessed  to  the  Govern- 
ment revenue. 

108.  In  making  the  partition,  under  Section  105 
or  Section  106,  the  Deputy  Commissioner  shall  give 
effect  to  any  transfer  of  lands  held  in  severalty,  form- 
ing part  of  the  estate,  agreed  to  by  the  parties  and 
made  before  the  declaration  of  the  partition. 

109.  In  all  cases,  each  estate  shall  be  made  as 
compact  as  possible  : 

Provided  that,  except  with  the  sanction  of  the 
Commissioner,  or,  where  there  is  no  Commissioner,  with 
the  sanction  of  the  Chief  Commissioner,  no  partition 
shall  be  disallowed  solely  on  the  ground  of  incom- 
pactness. 

no.    (ij  If,  in  making  a   partition,  it  is   necessary 
to  include  in  the  estate  assigned  lo  one    siiarer  the  land 
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occupied  by  a  dwelling  house  or  other  buildin.Lj  in  the 
possession  of  another  co-sharer,  that  other  co-sharer 
shall  be  allowed  to  retain  it,  with  any  buildin,i(s  thereon, 
on  condition  of  his  paying  a  reasonable  ground-rent 
for  it  to  the  sharer  into  whose  portion  it  may  fall. 

(2)  The  limits  of  the  land,  and  the  rent  to  be  paid 
for  it,  shall  be  fixed  by  the  Deputy  Commissioner. 

111.  (i)  Tanks,  wells,  water-courses  and  embank- 
ments shall  be  considered  as  attached  to  the  land  for 
the  benefit  of  which  they  wore  originally  made, 

(2)  Where,  from  the  extent,  situation  or  construc- 
tion of  any  such  work,  it  is  found  necessary  that  it 
should  continue  the  joint  property  of  the  proprietors 
or  landholders  of  two  or  more  of  the  estates  into 
which  the  estate  is  "divided,  the  Deputy  Commissioner 
shall  determine  the  extent  to  which  the  proprietors  or 
landholders  of  each  estate  may  make  use  of  the  work, 
and  the  proportion  of  the  charges  for  repairs  to  be 
borne  by  them  respectively,  and  the  manner  in  which 
the  profits,  if  any,  derived  from  the  work,  are  to  be 
divided. 

112.  (i)  Places  of  worship  and  burial  grounds,  held 
in  common  previous  to  the  partition  of  an  estate,  shall 
continue  to  be  so  held,  unless  the  parties  otherwise 
agree  among  themselves. 

(2)  In  such  cases  they  shall  state  in  writing  the 
agreement  into  which  they  have  entered,  and  their 
statement   shall  be  filed   with    the  record. 

113.  (i)  The  amount  of  revenue  to  be  paid  bv  each 
portion  of  the  divided  estate  shall  be  determined  by  the 
Deputy  Commissioner  :  Provided  that  the  aeereeate 
revenue  of  the  new  estates  shall  not  exceed  the  revenue 
assessed  on  the  estate  immediately  before   partition. 

(2)  The  proprietors  or  landholders  of  each  of  the 
new  estates  shall  be  jointly  and  severally  liable  for  the 
portion  of  the  revenue  assessed  on  their  estate,  whether 
new  acceptances  are  taken  from  them  or  not. 


one  sharer  is 
included  in 
estate  assign- 
ed to  another. 


Rule  as  to 

tanks,  wells, 
water-courses 
and  embank- 
ments. 


Rule  as  to 
places  of 
worship  and 
burial 
grounds. 


Determina- 
tion of  reve- 
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by  each 
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divided  estate. 
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Costs. 


Power  to  stay 
partition. 


Proclamation 
of  partition. 


If  in  any  case  In  Sylhel,  in  which  a  person  having  opened  se- 
parate account.s  allows  one  portion  of  his  estate  to  be  brought  to 
sale,  the  auction-purchaser  comp'ains  that  the  opening  of  a  separate 
account  was  secured  by  collusion  and  (fraud,  and  that  the  appor- 
tionment of  the  jama  i.s  wrong,  the  Deputy  Commissioner  should 
call  on  the  owner  of  the  unsold  portion  of  the  estate  to  show  cause 
against  the  order  for  a  separate  account  being  set  aside  under  the 
Chief  Commissioner's  revisional  power.s,  and  if  they  are  unable 
to  show  cause,  he  should  report  the  matter  to  the  Chief  Com- 
missioner for  orders. 

114.  (i)  The  Chief  Commissioner  shall  make  Rules 
for  determining  the  costs  of  partitions  under  this  Act, 
the  mode  in  which  those  costs  are  to  be  apportioned, 
and  the  parties  by  whom  and  the  stage  of  the  proceed- 
ings at  which  they  are  to  be  paid  : 

Provided  that  the  cost  of  surveying  an  estate,  when 
a  survey  is  necessary  for  the  purpose  of  partition,  shall 
be  paid  rateably,  by  all  the  proprietors,  or  landholders 
of  the  estate,   according  to  their  interest  therein. 

(2)  If  the  costs  to  be  paid  by  the  applicant  for 
partition  are  not  paid  within  a  time  to  be  fixed  by  the 
Deputy  Commissioner  subject  to  the  Rules  made  under 
this  Section,  the  case  may  be  struck  off  the  file. 

For  the  Rules  framed  by  the  Chief  Commissioner  under  this 
Section,  see  Chapter  V  of  the  Ru'es  under  the  Regulation,  in 
Part  II. 

115.  If  at  any  stage  of  the  proceedings  there  appears 
to  be  any  reason  for  stopping  the  partition,  the  Deputy 
Commissioner  may,  of  his  own  motion,  stay  the  parti- 
tion and  order  the  proceedings  to  be  quashed. 

116.  On  completion  of  a  partition  the  Deputy 
Commissioner  shall  publish  a  proclamation  of  the  fact 
at  his  office  and  at  some  conspicuous  place  on  each 
of  the  new  estates  or  in  the  estate  of  which  they 
originally  formed  part  ; 

and  the  partition  shall  take  effect  from  the  begin- 
ing  of  the  agricultural  year  next  after  the  date  of  the 
proclamation. 
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116A.'  As  soon  as  may  be  after  the  date  on  which 
the  partition  takes  effect  under  the  last  preceding 
section,  the  Deputy  Commissioner  shall  deliver  to  the 
several  sharers  possession  of  the  separate  lands  allotted 
to  them,  and  for  this  purpose  may,  if  necessary,  sum- 
marily eject  any  proprietor  or  landholder  who  may, 
refuse  to  vacate   the  same. 

117.  An  appeal  against  the  decision  of  the  Deputy 
Commissioner  making  a  partition  shall  lie  to  the 
Commissioner  of  the  Division,  or,  where  there  is  no 
Commissioner,  to  the  Chief  Commissioner,  within  one 
year  from  the  date  on  which  the  partition  takes 
effect. 

118.  Where  the  revenue  is  fraudulently  or  errone- 
ously distributed  at  the  time  of  the  partition,  the 
Chief  Commissioner'^  may,  within  twelve  years  from  the 
time  of  discovery  of  the  fraud  or  error,  order  a  new 
allotment  of  the  revenue  upon  the  several  estates  into 
which  the  estate  has  been  divided,  on  an  estimate  of 
the  assets  of  each  estate  at  the  time  of  the  partition, 
to  be  made  conformably  to  the  best  evidence  and  in- 
formation procurable  respecting   the  same. 

119.  Imperfect  partition  shall  be  carried  on  accord- 
ing to  the  provisions  of  the  preceding  Sections,  so  far 
as  they  are  applicable. 

120.  If  a  recorded  proprietor  or  landholder  is  in 
possession  of  two  or  more  revenue-paying  estates,  he 
may,  subject  to  the  Rules  framed  under  Section  121, 
claim  to  have  those  estates  united,  and  to  hold  them 
as  a  single  estate. 

121.  The  Chief  Commissioner  may  make  Rules, 
not  being  inconsistent  with  this  Regulation,  as  to  the 
procedure  and  principles  to  be  observed  in  dealing   with 


Procedure  10 
be  followed 
by  Deputy 
Commissiontr 
in  giving 
effect  to  the 
partition. 


Appeal  from 
decision  of 
Deputy  Com- 
missioner. 


Power  to 
order  new 
allotment  of 
revenue  on 
proof  of  fraud 
or  error  in 
first  distribu- 
tion. 


Making  of 

imperfect 

partition. 


Persons 
titled  to 
union. 


en- 


Power  to 
make  Rules. 


'  Inserted  by  Regulation  II  of  1905. 

•  Board  of  Revenue  by  delegation   under    Notification    No.   5C.  dated 
the  i6th  OctC'ber  1905. 
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applications  for,  and  in  carrying  out,  the  partition  and 
union  of  estates,  and  in  assessing  the  land  revenue  on 
estates  divided. 

For  the  Rules  framed  by  the  Chief  Commissioner  under  this 
Section,  see  Chapter  V  of  the  Rules  under  the  Regulation,  in 
Part  II. 


CHAPTER  V. 

Rules  under  Sections  114,  121,  and  155, 
Chapter  VI,  relating  to  the  Partition  and 
Union  of  Estates. 

[  Rule  numbers  as  originally  gazetted  are  given  in  brackets.  ] 


173.  [i]  Applications  for  partition  ( perfect  and 
imperfect)  shall  be  made  in  Form  No.  45  and  shall  be 
verified  and  signed  by  the  applicant  or  by  an  agent  duly 
authorised  by  him  in  that  behalf. 

174.  [2]  The  notice  to  objectors,  under  Section 
99  of  the  Land  and  Revenue  Regulation,  shall  be  in 
Form  No.  46. 

The  fees  or  other  costs  in  respect  of  the  service  or 
publication  of  the  notice  under  this  Rule  will  either  be 
paid  with  the  application  or  within  the  time  allowed  by 
the  Deputy  Commissioner  or  Subdivisional  Officer, 
failing  which  the  application  will  be  rejected. 

175.  [3]  As  soon  as  possible  after  the  issue  of  an 
order  under  Section  102,  directing  the  partition  to  be 
made,  the  Revenue-officer  authorised  to  make  partition 
will  prepare  an  estimate  of  costs  in  Form  No.  47  and 
submit  it  to  the  Deputy  Commissioner  for  approval, 

176.  [4]  The  estimated  costs  of  survey  and 
partition  shall  be  paid  by  the  applicant  and  other  sharers 
in  proportion  to  their  respective  shares  as  entered  in 
column  9,  and  within  the  period  entered  in  column  10 
of  Form  No.  47,  which  shall  not  be  less  than  30  days  or 
more  than  60  days  from  the  date  of  the  approval  of  the 
of  the  estimate  by  the  Deputy  Commissioner. 

177.  [5]  If  the  applicant  pays  his  shares  of  costs, 
but  the  other  sharers  do  not  pay,  the  Revenue-officer 
authorised    to   make   the   partition  shall,  under  Section. 
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144   of  the    Regulation,  realise  the  costs  rateably  from 
the  defaulters  under  Section  69. 

178.  [6]  Should  the  actual  cost  of  survey  and 
partition  finally  exceed  the  cost  paid  under  the  pre- 
ceding Rule,  the  extra  cost  shall  be  realised  rateably 
from  the  applicant  and  other  proprietors  or  landholders 
ol'  the  estate,  and  until  such  costs  shall  have  been 
realised,  no  final  order  of  partition  shall  be  passed. 

179.  [7]  Any  excess  cost  deposited  by  the  parties 
shall  be  refunded  to  them  by  the  Revenue-officer 
authorised  to  make  the  partition,  provided  that  applica- 
tion therefor  is  made  within  one  year  IVom  the  final 
confirmation  of  the  partition,  after  which  the  amount 
will  lapse  to  Government. 

180.  [8]  The  cost  of  survey  and  partition  shall 
ordinarily  not  exceed  the  following  rates  : — 

(a)  If  the  area   of  the  estate  to  be  partitioned  does 

not  exceed  200  acres,  at  Rs.  40  per  100  acres. 

(b)  If  it  exceeds  200  acres,  but  does  not  exceed  400 

acres,   the   first    200   acres   at  Rs.  40  and  the 
remainder  at  Rs.  35  per  100  acres. 

(c)  If  it  exceeds  400  acres,  but  does  not  exceed  600 

acres,  200  acres  at  Rs.  40,  200  acres  at  Rs.  35, 
and  the  remainder  at  Rs.  30  per  100  acres. 

(d)  If  it  exceeds  600  acres,  200  acres  at  Rs.  40,  200 

acres   at   Rs.  35,  200  acres  at  Rs.  30,  and  the 
remainder  at  Rs.  15  per  100  acres. 

181.  [9]  The  application  for  union  of  estates 
shall  be  made  in  Form  No.  48,  and  may  be  presented 
by  the  applicant  or  by  any  person  duly  authorised  by 
him  in  writing  in  that  behalf 

182.'  [10]  The  following  registers  shall  be  kept  in 
the  office  of  every  Deputy  Commissioner  and  Sub- 
divisional  Officer  in  Forms  Nos.  49,  50,  and  51  : — 


'   As  amended  by  Notifications  Nos.  1315R.,  dated  the  17th  April  1896, 
'and  1972R  ,  dated  the   28th  May  1896. 
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['ower  to  alter 
forms. 


(i)     Register   of  Applications   for  Perfect  Partitions 

of  Estates. 
(2)     Register  of  applications  for  Imperfect  Partitions 

of  Estates. 
(3';     Register  of  Union  of  Estates. 

183.  [11]  Tlie  Chief  Commissioner  may  from  time 
to  time  alter  the  forms  prescribed  in  these  Rules  with- 
out notifying  the  alterations  under  Section  157  of  the 
Assam  Land  and  Revenue  Regulation.' 

184.  [12]     When   a   partition   has   been  made,  the    Possession 
Deputy   Commissioner   shall   give    the   several   sharers    gjven  by 
possession  of  the  separated   lands  allotted  to  them,  bv    removing 

•  T  •  ,,,,,,'       proprietors, 

removmg,  if  necessary,  any  proprietor  or  landholder  who    etc,  if  ne- 
may  refuse  to  vacate  the  same.'^  cessary. 


'  Added  by  Notification  No.  3668  R..  dated  theisth  September  1895, 
*  Added  by   Notification  No.  3671 R.,  dated  the    nth  September  1903. 
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No.  46. — Notice  to  Objectors  in   Partition  Cases, 

A   B  ...  ...  ...  •••     Applicant. 

CD  ...  •••  •      Opposite  party. 

Whereas  A  B,   resident    of  ,     has    applied    for     the 

P^'"'^'^'- —  partition  of  his  share    amountirg    to 
imperfect     "^ 

in  estate  No.         , 


pargana    mauEa 


,  paying  a   revenue 


of  Rs. 


Eastern 
Bengal  and 
Assam  Reve- 
nue Form 
No.  308. 


Notice  is  hereby  given  that  all  persons  who  object  to  the  par- 
tition of  the  estate  must  give  in  a  written  statement  of  their  objec- 
tion,  and  appear  before   ihe  of 

at  his  office   at  on   the  day 

of  when    enquiry     will     be    made  and    the 

necessary  orders    passed.    In  default,  the    case    will   take   its   due 
course. 


No.  47. — Estimate  of  Costs  in  Partition  Cases. 
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The  Law  of  Partition  in  the  Punjab. 
ACT  XVII   OF  1887. 

PASSED   BY   THE   GOVERNOR-GENERAL   OF     INDIA    IN     COUNCIL. 

CHAPTER  IX. 

Partition. 


Effect  of  par- 
titions of 
estates  and 
tenancies  on 
joint  liability 
for  revenue 
and  rent. 


Application 
for  partition. 


1 10.  A  partition  of  land,  either  under  this  chapter 
or  otherwise,  shall  not,  without  the  express  consent  of 
the  Financial  Commissioner,  affect  the  joint  liability  of 
the  land  or  of  the  landowners  thereof  for  the  revenue 
payable  in  respect  of  the  land,  or  operate  to  create  a 
new  estate,  and,  if  any  conditions  are  attached  to  that 
consent,  those  conditions  shall  be  binding  on  the  parties 
to  the  partition. 

(2)  A  partition  of  a  tenancy  shall  not  without  the 
express  consent  of  the  landlord  affect  the  joint  liability 
of  the  CO  sharers  Jherein  for  the  payment  of  the  rent 
thereof. 

111.  Any  joint  owner  of  land,  or  any  joint  tenant 
of  a  tenancy  in  which  a  right  of  occupancy  subsists, 
may  apply  to  a  revenue-officer  for  partition  of  his  share 
in  the  land  or  tenancy,  as  the  case  may  be,  if — 

(fl)  at  the  date  of  the  application  the  share  is 
j  recorded  under  chapter  IV  as  belonging  to 
'     him,  or 

{b)  his  right  to  the  share  has  been  established 
by  a  decree  w^hich  is  still  subsisting  at  that 
date,  or 

(c)  a  written  acknowledgment  of  that  right  has 
been  executed  by  all  persons  interested  in 
the  admission  of  denial  thereof. 


'appendix  Ixvii 

112.     Xotwithstandino;   anytliing    in   the   last    fore-    Restriction 
going  section-  -^^J'-''- 

(i)  places  of  worship  and  burial-grounds  held  in  P^""  ' '°"' 
common  before  partition  shall  continue  to 
be  so  held  after  partition,  unless  the  parties 
otherwise  agree  among  themselves  and 
record  their  agreement  and  file  it  with  the 
revenue-officer  ; 

(2)  Partition  of  any  of  the  following  properties, 
namely : — 

(a)  any  embankment,  water-course,  well,  or  tank, 

and  any  land  on  which  the  supply  of  water 
to  any  such  work  may  depend, 

(b)  any  grazing  ground,  and 

(c)  any  land  which  is  occupied  as   the    site  of  a 

town  or  village  and  is  assessed  to  land 
revenue, 

may  be  refused  if,  in  the  opinion  of  the 
revenue-officer  the  partition  of  such  pro- 
perty is  likely  to  cause  inconvenience  to 
the  co-sharers  or  other  persons  directly 
or  indirectly  interested  therein  or  to  dimi- 
nish the  utility  thereof  to   those   persons  ; 

(3J  the  fact  that  a  partition  on  the  application 
of  a  joint  owner  of  land  would  render  ne- 
cessary the  severance  into  two  or  more 
parts  of  the  land  comprised  in  the  tenancy 
of  a  tenant  having  a  right  of  occupancy 
may,  unless  the  tenant  assents  to  the 
severance,  be  a  sufficient  reason  for  the 
disallowance  of  the  partition  in  so  far  as 
it  would  affect  that  tenancy  ;  and 

(4)  the  fact  that  the  landlord  objects  to  the  par- 
tition of  a  tenancy  may  be  sufficient  reason 
for  the  absolute  disallowance  for  the  parti- 
tion thereof. 
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113.  The  revenue-officer,  on  receiving  the  apphca- 
tion  under  section  1 1  r,  shall,  if  it  is  in  order  and  not 
open  to  objection  on  the  face  of  it,  fix  a  day  for  the 
hearing  thereof,  and — 

(a)  cause   notice   of  the  application   and   of  the 

day  so  fixed  to  be  served  on  such  of  the 
recorded  co-sharers  as  have  not  joined  in 
the  application,  and,  if  the  share  of  which 
partition  is  applied  for  is  a  share  in  a  te- 
nancy, on  the  landlord  also  ;  and 

(b)  if  he  thinks  fit,  cause   the  notice  to  be  served 

on,  or  proclaimed  for  the  information  of, 
any  other  persons  whom  he  may  deem  to 
be  directly  or  indirectly  interested  in  the 
application. 

114.  On  the  day  fixed  for  the  hearing,  or  on  any 
day  to  which  the  hearing  may  be  adjourned,  the  re- 
venue-officer shall  ascertain  whether  any  of  the  other 
co-sharers  desire  the  partition  of  their  shares  also,  and 
if  an}^  of  them  so  desire,  he  shall  add  them  as  applicants 
for  partition. 

115.  After  examining  such  of  the  co-sharers  and 
other  persons  may  be  present  on  that  day,  the  revenue- 
officer  may,  if  he  is  of  opinion  that  there  is  good  and 
sufficient  cause  why  partition  should  be  absolutely  dis- 
allowed, refuse  the  application,  recording  the  grounds 
of  his  refusal. 

116.  If  the  revenue-officer  does  not  refuse  the 
application  under  the  last  foregoing  section,  he  shall 
ascertain  the  question,  if  any,  in  dispute  between  any 
of  the  person  interested,  distinguishing  between — 

{a)     question  as  to   title    in  the  property  of  which 
partition  is  sought  ;  and 

(b)     questions  as  to  the  property  to   be   divided, 
or  the  mode  of  making  the  partition. 
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117.     (i)   When  there  is   a   question    as   to    title    in    Disposal  of 
any  of  the  property  of  which    partition    is   sought,   the    ['o""ie'^i"n^ pro- 
re  venue-officer  may  decHne  to  grant    tlie  appHcation  for    perty  to  be 

.,     ,  •         1        '    I  1  •        1     1  divided. 

partition  until  the  question  has  been  determined  by  a 
competent  Court,  or  he  may  himself  proceed  to  deter- 
mine the  question  as  though  he  were  such  a  Court. 

(2)  Where  the  revenue-officer  himself  proceeds  to 
determine  the  question,  the  following  rules  shall  apply 
namely  : — 

[a)  If  the  question  is  one  over  which  a  Revenue 
Court  has  jurisdiction,  the  revenue-officei 
shall  proceed  as  a  Revenue  Court  under 
the  provisions  of  the  Punjab  tenancy  Act, 
1887. 
{d)  If  the  question  is  one  over  which  a  Civil 
Court  has  jurisdiction,  the  procedure  of 
the  revenue-officer  shall  be  that  applicable 
to  the  trial  of  an  original  suit  by  a  Civil 
Court,  and  he  shall  record  a  judgment 
and  decree  containing  the  particulars  re- 
quired by  the  Code  of  Civil  Procedure  to 
be  specified  therein, 
(c)  An  appeal  shall  lie  from  the  decree  of  the 
revenue-officer  under  clause  (b)  as  though 
that  decree  were  a  decree  of  a  district 
judge  in  an  original  suit. 
{(i)  Upon  such  an  appeal  being  made,  the  Divi- 
sional Court  or  Chief  Court,  as  the  case 
may  be,  may  issue  an  injunction  to  the 
revenue-officer  requiring  him  to  stay  pro- 
ceedings, pending  the  disposal  of  the 
appeal. 
(e)  From  the  appellate  decree  of  a  Divisional 
Court  upon  such  an  appeal  a  further  appeal 
shall  lie  to  the  Chief  Court,  if  such  a  fur- 
ther appeal  is  allowed  by  the  law  for  the 
time  being  in    force. 
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ii8.  (i)  When  there  is  a  question  as  to  the  pro- 
perty to  be  divided,  or  the  mode  of  making  a  partition, 
the  revenue-officer  shall,  after  such  inquiry  as  he  deems 
necessary,  record  an  order  stating  his  decision  on  the 
question  and  his  reasons  for  the  decision. 

(2)  An  appeal  may  be  preferred  to  the  Commis- 
sioner from  an  order  under  sub-section  (i)  within 
fifteen  days  from  the  date  thereof,  and,  when  such  an 
appeal  is  preferred  and  the  institution  thereof  has 
been  certified  to  the  revenue-officer  by  the  Commis- 
sioner, the  revenue- officer  shall  stay  proceedings,  pend- 
ing the  disposal  of  the  appeal. 

(3)  If  an  applicant  for  partition  is  dissatisfied  with 
an  original  or  appellate  order  under  this  section,  and 
applies  for  permission  to  withdraw  from  the  proceedings 
in  so  far  as  they  relate  to  the  partition  of  his  share,  he 
shall  be  permitted  to  withdraw  therefrom  on  such  terms 
as  the  revenue-officer  thinks  fit. 

(4)  When  an  applicant  withdraws  under  the  last 
foregoing  sub-section,  the  revenue-officer  may  where 
the  other  applicants,  if  any,  desire  the  continuance  of 
the  proceedings  continue  them  in  so  far  as  they  relate 
to  the  partition  of  the  shares,  of  those  other  applicants. 

1 19.  When  any  such  property  as  is  referred  to  in 
section  1 12,  clause  (2,  is  excluded  from  partition,  the 
revenue-officer  may  determine  the  extent  and  manner 
to  and  in  which  the  co-sharers  and  other  persons  in- 
terested therein  may  make  use  thereof,  and  the  propor- 
tion in  which  expenditure  incurred  thereon,  and  profits 
derived  therefrom  respectively,  are  to  be  borne  by 
and   divided   among  those   persons     or   any   of  them. 

120.  (1)  The  amount  of  revenue  to  be  paid  in 
respect  of  each  of  the  holdings  into  which  land  has 
been  divided  on  a  partition,  and  the  amount  of  rent 
to  be  paid  in  respect  of  each  of  the  portions  into  which 
a  tenancy  has  been  so  divided  shall  be  determined  by 
the  revenue -officer  making  the  partition. 
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(2)  The  determination  of  the  revenue-ofTicer  as  to 
the  revenue  to  be  paid  in  respect  of  each  holding  shall, 
where  the  estate  in  which  the  holding  is  situate  is  sub- 
ject to  a  fixed  assessment,  be  deemed  to  be  an  order 
under  section  56,*   sub-section    (i). 

(3)  Where  new  estates  have  been  created  at  a  par- 
tition and  the  land-revenue  has  been  fraudulently  or 
erroneously  distributed  among  them,  the  Local  Govern- 
ment may,  within  twelve  years  from  the  time  of  dis- 
covery of  the  fraud  or  error,  order  a  new  distribution 
of  the  land-revenue  among  the  several  estates  on  an 
estimate  of  the  assets  of  each  estate  at  the  time  of 
the  partition,  to  be  made  conformably  to  the  best 
evidence  and  information  procurable  respecting  the 
same. 

121.  When  a  partition  is  completed,  the  revenue- 
officer  shall  cause  an  instrument  of  partition  to  be  pre- 
pared, and  the  date  on  which  the  partition  is  to  take 
effect  to  be  recorded  therein. 

122.  An  owner   of  tenant   to   whom   any   land  or    Delivery  of 
portion  of  a  tenancy,  as  the   case   ma}'   be,   is  allotted    property  ai.° 
in  proceedings  for  partition  shall   be  entitled   to   posses-    lotted  on 
sion  thereof  as  against   the   other   parties   to   the   pro- 
ceedings and    their  legal    representatives,  and   a   reve- 
nue-officer shall,  on  application   made   to   him   for   the 
purpose   b}'   an}"   such    owner   or   tenant   at    any   time 
within    three   years    from   the   date    recorded   in    the 
instrument  of  partition  under  the  last  foregoing  section, 
give  effect  to    that   instrument    so   far   as   it   concerns 
the  applicant  as   if  it   were   a  decree   for  immoveable 
property. 


Instrument  of 
partition. 


parlition. 


*  Sec,  56(1)  If  the  assessment  announced  is  in  whole  or  in  part 
a  fixed  assessment  of  an  estate  for  a  term  of  years  the  Revenue-ofScer 
shall  before  the  date  on  which  the  first  instalment  thereof  becomes  pay- 
able, make  an  order  distributing  it  over  the  several  holdings  comprised 
in  the  esla  e  and  make  and  pullish  a  record  of  the  distribution. 
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123.  (0  111  any  case  in  which  a  partition  has  been 
made  without  the  intervention  of  a  revenue-officer,  any 
party  thereto,  may  apply  to  a  revenue-officer  for  an 
order  affirming  the  partition. 

(2)  On  receiving  the  appHcation,  the  revenue-officer 
shall  enquire  into  the  case,  and,  if  he  finds  that  the 
partition  has  in  fact  been  made,  he  may  make  an  order 
affirming  it  and  proceed  under  sections  119,  120,  121, 
and  122,  or  any  of  those  sections,  as  circumstances 
may  require,  in  the  same  manner  as  if  the  partition 
had  been  made  on  an  application  to  himself  under  this 
chapter. 

124.  The  Financial  Commissioner  may  make  rules 
for  determining  the  costs  of  partitions  under  this  chapter 
and  the  mode  in  which  such  costs  are  to  be  appor- 
tioned. 

125.  When  by  established  custom  any  land  in  an 
estate  is  subject  to  periodical  re-distribution,  a  revenue- 
officer  may,  on  the  application  of  any  of  the  land- 
owners, enforce  the  re-distribution  according  to  the 
custom,  and  for  this  purpose  may  exercise  all  or  any 
of  the  powers  of  a  revenue  officer  in  proceedings  for 
partition. 

126.  The  revenue-officer  by  whom  proceedings 
may  be  taken  under  this  chapter  shall  be  a  revenue- 
officer  of  a  class  not  below  that  of  Assistant  Collector 
of  the  first  s^rade. 


The  Law  of  Partition  in  the    North-West 
Frontier  Province  Is  the  same  as  in  the  Punjab. 

The  only  modifications  necessary  are  : — 

(i)     In  sec.    no   read   'Revenue  Commissioner'  for 
'Financial  Commissioner'. 

(2)  In   sec.    117   {c)  for  'Chief  Court'  read  'Judicial 

Commissioner.' 

(3)  In  sec.   118  for    'Commissioner'  read   'Revenue 

Commissioner.' 

(4)  In   sec.  120    (3)  for  'Local   Government'  read 

'Chief  Commissioner'. 

(5)  In  sec.  124  for   'Financial  Commissioner'    read 

'Revenue  Commissioner'. 

The  reader  is  referred  to   N.   W.    F.  Province   Law 
and  Justice  Regulation  VII  of  1901  Sec.  6. 


The  Law  of  Partition  in  the  Central  Provinces. 
ACT  XVI.  OF  1889. 

PASSED    BY   THE    GOVERNOR-GENERAL     OF    INDIA    IN    COUNCIL. 

CHAPTER  XA. 
Partiiion. 


Perfect  and 

imperfect 

partition. 


Parsons 
entitled  to 
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tion. 


Perfect  and  Imperfect  Partition. 

136.     (i)  Partition  is  either   perfect  or  imperfect. 

(2)  Perfect  partition  means  the  division  of  a  mahal 
into  two  or  more  mahals. 

(3)  Imperfect  partition  means  the  division  of  a 
mahal  into  two  or  more  pattis  jointly  responsible  for 
the  revenue  assessed  on  the  whole  mahal. 

136A.  Any  recorded  co-sharer  of  a  mahal  and 
any  person  in  whose  favour  a  decree  has  been  passed 
awarding  to  him  a  proprietary  interest  in  a  mahal, 
whether  such  interest  consists  of  a  fractional  share  in 
the  whole  mahal  or  a  part  of  the  mahal  or  of  specific 
lands,  is  entitled  to  claim  at  any  time  imperfect  parti- 
tion of  his  share. 

136B.  Any  recorded  co-sharer  in  a  mahal  not  being 
a  mahal. 

[a)  in  the  Shambalpore  district,  or 

[b)  held  by  superior  and   inferior   proprietors   and 

which  the  Chief  Commissioner  by  rule  de- 
clares to  be  incapable  of  perfect  partition, 
whose  share,  saving  such  part  of  it  as  may  be  impar- 
tible, has  been  completely  separated  from  the  rest  of 
the  mahal  and  is  held  by  him  in  severalty,  is  entitled 
to  claim  perfect  partition  of  his  share  at  the  time  of 
settlement  of  such  mahal. 
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136C.  No  Civil  Court  shall  entertain  any  suit  or 
application  for  the  imperfect  or  perfect  partitition  of  a 
mahal. 

A^.^.  Where  there  had  been  a  private  partition  according  to 
which  parties  had  been  in  possession  a  suit  by  a  co-sharer  who 
has  been  disturbed  ir  his  possession  of  his  allotment  will  not  be 
barred  Siijnnniall  v.  Bhagabui  (1892)  C.  P.  \.    R.  Vol.  6  p.  103. 

136D.  (I)  Applications  for  imperfect  partition  shall 
be  made  in  writing  to  the  Deputy  Commissioner  of 
the  district   in    which  the  mahal  is  situate. 

(2)  If  the  mahal  is  situate  into  two  or  more  dis- 
tricts, the  application  may  be  made  in  any  one  of 
those  districts,  and  the  partition  shall  be  made  by  such 
one  of  the  Deputy  Commissioners  of  those  districts  as 
the  ChiefCommissioner  may  direct. 

i36E.  (i)  The  Deputy  Commissioner  on  receiving 
an  application  for  imperfect  partition  shall  if  the  appli- 
cation be  in  order,  and  not  open  to  objection  on  the 
face  of  it,  publish  a  notification  of  the  same  at  his 
office  and  at  some  conspicuous  place  on  the  mahal  to 
which  the  application  relates,  and  shall  serve  a  notice 
on  all  such  of  the  recorded  co-sharers  in  the  mahal 
as  have  not  joined  in  the  application,  requiring  any  co- 
sharer  in  possession  who  may  object  to  the  partition  to 
appear  before  him  to  state  his  objection  either  in  person 
or  by  a  duly  authorized  agent  on  a  day  to  be  specified 
in  the  notice,  not  being  less  than  thirty  or  more  than 
60  days  from  the  date  on  which  such  notice  was 
issued. 

(2)  Where  from  any  cause  notice  cannot  be  per- 
sonally served  on  any  co-sharer,  the  notification  shall 
be  deemed  sufficient  notice  under  this  section. 

136F.  If  on  or  before  the  day  specified  any  objec- 
tion is  made  to  the  partition  by  any  co-sharer  in  pos- 
session, and  the  Deputy  Commissioner  on  a  considera- 
tion of  such  objection  is  of  opinion  that  there  is  good 
and  sufficient  reason  why  the  partition  should   be  abso- 
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lutely   disallowed,   he  may  refuse   the  application,   re- 
cording the  grounds  of  his  refusal. 
Objection  1-560.     (i)   If  the   objection    raises  anv    question    of 

raisine  ques-  .         '  ,  .  ,  ■    1     1  '    ,  ••         1 

tion  of  title.  title  or  01  proprietary  right  which  has  not  been  already 
determined  by  a  Court  of  competent  jurisdiction,  the 
Deputy  Commissioner  may  either  decline  to  grant 
the  application  until  the  question  in  dispute  has  been 
determined  by  a  competent  Court  or  may  proceed  to 
inquire  into  the  merits  of  the  objection. 

N.B.  In  Seth  Bridhichand  v.  Mussamat  Kavir  Bi  (1903)  C.  P. 
Law  Reports  Vol.  17.  p.  5  it  was  laid  down  that  an  objection  to  a 
partition  which  takes  the  form  of  a  claim  for  improvoments  is  an 
objection  raising  a  question  of  title  within  the  meaning  of  this 
Section.  The  expression  would  mean  and  include  any  objection 
which  unless  and  until  the  objections  were  settled  would  debar  a 
Deputy  Commissioner  from  making  the  partition. 

2.  In  Govind  R'W  v.  Nwiyan  Rao  (1904I  C.  P.  L.  R.  Vol.  17 
p.  129  it  was  held  that  an  objection  to  the  partition  of  Sir  land 
on  the  ground  that  such'  land  has  already  been  partitioned  and 
is  held  in  severalty  is  an  objection  within  the  meaning  of  this 
Section. 

3.  In  Jafar  Hussain  v.  Abdul  Kadur  (1902)  L.  R  C.  P. 
p.  81  it  was  held  that  the  value  for  purposes  of  jurisdiction  of  a 
suit  for  partition  is  not  the  value  of  the  entire  property  but  the 
value  of  the  share  in  respect  of  which  tne  partition  is  sought. 
This  Section  explains  the  Scope  of  this  Section. 

(2.)  In  the  latter  case  the  Deputy  Commissioner, 
after  making  the  necessary  inquiry  and  taking  such 
evidence  as  may  be  adduced,  shall  record  a  judgment 
declaring  the  nature  and  extent  of  the  interests  of 
the  party  or  parties  applying  for  the  partition,  and  of 
any  other  party  or  parties  who  may  be  affected  thereby. 

(3)  The  procedure  to  be  observed  by  the  Deputy 
Commissioner  in  trying  such  cases  shall  be  that  laid 
XIV  of  1882.  down  in  the  Code  of  Civil  Procedure  for  the  trial  of 
*i9o8.°  original  suits,  and  he  may  with  the  consent  of  the 
parties  refer  any  question  arising  in  such  case  to  arbi- 
tration,  and  the  provisions  of  Chapter  XXX  VII   of  the 
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same  Code  relative  to  arbitration   shall   apply   to   such 
references. 

136H.  (i)  All  decrees  and  orders  passed  by  she 
Deputy  Commissioner  under  the  last  foregoing  section 
deciding  the  rights  of  Parties  shall  be  held  to  be  decrees 
and  orders  of  a  Court  of  Civil  Judicature,  and  shall  be 
open  to  appeal  as  if  passed  by  the  Court  of  the  Deputy 
Commissioner  acting  as  a  Court  of  Civil  Judicature  of 
first  instance  under  the  Central  Provinces  Civil  Courts 
Act,  i885. 

(2)  Upon  such  appeal  being  made  the  Court  of 
appeal  may  issue  a  precept  to  the  Deputy  Commis- 
sioner directing  him  to  stay  the  partition  pending  the 
decision    of  the  appeal. 

136I.  From  any  decree  or  order  passed  under  the 
last  foregoing  section  by  a  Commissioner  sitting  as  a 
Court  of  appeal  a  second  appeal  shall,  where  a  second 
appeal  is  by  law  allowed,  lie  to  the  Court  of  the 
Judicial  Commissioner  under  the  law  for  the  time  being 
in  force  relatiagto  second   appeals  to  that  Court. 

136J.  When  it  has  been  decided  to  make  a  partition 
under  this  Chapter  the  Deputy  Commissioner  may  give 
the  parties  the  option  of  making  the  partition  them- 
selves or  of  appointing  arbitrators  for  the  purpose,  or 
he  shall  make  the  partition  himself. 

136K.  Before  commencing  to  make  the  partition 
the  Deputy  Commissioner  shall  record  a  proceeding  spe- 
cifying the  lands  held  in  severalty,  if  any,  and  the 
land  held  in  common,  and  laying  down  the  principles 
to  be  followed  in  making  the  partition,  with  particu- 
lars of  the  method  on  which  such  principles  are  to  be 
applied. 

136L  (i)  The  patti  of  each  sharer  shall  be  made 
as  compact  as  possible  : 

Provided  that,  so  far  as  may  be  compatible  with 
fairness  of  partition,  lands  held  in  severalty  shall  be 
left  in  the    possession  of  the   parties  holding  the  same. 
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(2)     No  partition  shall  be  disallowed  solely   on  the 
ground  of  incompactness. 
Rule  when  136M.     (ii  If  in  making  the   partition    it  be  neces- 

house  of  one  ^        •      ^     t       •  . .  •    .^        ,       -,  -i, 

sharer  is  in  ^ary  to  mclude  m  any  patti  the  land  occupied  by  a 
eluded  in  the  dwclling-house  or  other  building  in  the  possession  of 
another.  another  co-sharer,  such  other  co-sharer  shall  be  allowed 

to  retain  it,  with  any  buildings  thereon,  on  condition  of 

his  paying  a  reasonable  ground-rent  for  it  to  the  sharer 

into  whose  pattiit  may  fall. 

(2)     The  limits  of  such  land  and  the  rent  to  be  paid 

for  it  shall  be  fixed  by  the  Deputy  Commissioner. 
Sir-iand  be-  136N.     ( ( )  No  sir-land   belonging  to  any  co-sharer 

longing  to  ,     n  ,       .      •,     1     ,   .        ,  .  ^  ,  .   . 

one  sharer  shall  be  uicluded  m  the  patti  assigned  on  partition  to 
eluded ^vit'h-'  '^"other  co-sharer  unless  with  the  consent  of  the  co- 
out  his  con-       sharer  who  cultivates  it,  or  unles   the  partition    cannot 

sent  in  the  .  1  •       1  •      ^i  •     i         . 

patti  of  otherwise  be  conveniently  carried  out. 

,  A^.B.     See  136N  is  a  rule  for    the    c^uidance  of  the    partitioning 

officer  as  evidenced  by  the  partition  proceedings,  If  the  Deputy 
Comrnissioner  decide  that  a  field  belonging  to  co-sharer  A  is  to 
be  placed  in  the  share  of  co-sharer  B  he  shall  make  the  partition 
on  the  understanding  that  the  co-sharer  A  will  after  the  partition 
be  an  occupancy  tenant  of  that  land  and  hold  the  land  as  an 
occupancy  tenant  on  the  rent  fixed  thus  and  thereafter  by  the 
Deputy  Commissioner  and  he  can  make  this  arrangment  only 
with  the  consent  of  A  or  to  prevent  proceedings  altogether  col- 
lapsing. 

Contra.  10  L.  R,  C.  P.  p.  6. 

(2)  If  such  land  be  so  included  and  after  partition 
such  co-sharer  continue  to  cultivate  it,  he  shall  be  re- 
corded as  an  occupancy-tenant  in  respect  of  such  land 
and  his  rent  shall  be  fixed  by  order  of  the  Deputy 
Commissioner. 
Rule  as  to  136O.     (i)    Tanks,    wells,    water-courses    and    en- 

Ind'othS"'  bankments  shall  be  treated  as  attached  to  the  land  for 
irrigation  the  benefit  of  which  they  were  originally  made. 

works 

(2)  Where,  from  the  extent,  situation  or  construc- 
tion of  such  works,  it  is  found  necessary  that  they 
should  continue  the  joint  property  of  the  jiroprietors  of 
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two  or  more  of  the  pattis  into  which  the  mahal  may 
be  divided,  the  Deputy  Commissioner  shall  determine 
the  extent  to  which  the  proprietors  of  each  patti  may 
make  use  of  the  said  works,  and  the  proportion  of  the 
charges  for  repairs  of  such  works  to  be  borne  by  such 
proprietors  respectively,  and  the  manner  in  which  the 
profits,  if  any,  derived  from  such  works  shall  be 
divided. 

136P.  ;i)  Places  of  worship  and  burial-grounds 
held  in  common  previous  to  the  partition  of  a  mahal 
shall  continue  to  be  so  held  unless  the  parties  other- 
wise agree  among  themselves. 

(2)  In  such  cases  they  shall  state  in  writing  the 
agreement  into  which  they  have  entered,  and  such 
writing  shall   be  filed  with  the  record. 

136Q.  (i)  If  the  costs  to  be  paid  by  the  applicant 
for  partition  are  not  paid  within  a  time  to  be  fixed  by 
the  Deputy  Commissioner,  the  case  may  be  dismissed. 

(2)  If  at  any  stage  of  the  proceedings  there  appears 
to  be  any  reason  for  stopping  the  partition,  the  Deputy 
Commissioner  may  stay  the  partition  and  order  the  pro- 
ceedings to  be  quashed,  recording  his  reasons  for  so 
doing'. 

136R.  On  completion  of  the  partition  the  Deputy 
Commissioner  shall  submit  the  proceedings  to  the 
Commissioner,  who  may  either  uphold  the  partition 
proposed  or  modify  it  or  quash  the  proceedings;  and  a 
partition  shall  not  take  effect  until  it  has  been  sanc- 
tioned by  him. 

136S.  (i)  On  a  partition  being  sanctioned  by  the 
Commissioner,  the  Deputy  Commissioner  shall  publish 
a  notification  of  the  fact  at  his  office  and  at  some  con- 
spicuous place  in  the  village  or  villages  of  the  mahal 
of  which  the  partitioned  pattis  formed  part. 

(2)  The  partition  shall  take  effect  from  the  first 
day  of  the  agricultural  year  next  after  the  date  of  such 
notification. 


Rule  regard- 
ing places  of 
worship  and 
burial- 
grounds. 


Deputy  Com- 
missioner 
may  dismiss 
case  for  non- 
payment of 
costs  or  may 
quash  pro- 
ceedings. 


Commis- 
sioner's sanc- 
tion to  parti- 
tion necessary 
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ed, notifica- 
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Applications 
for  perfect 
partition  to  be 
made  to  Set-, 
tlement- 
offlcer. 


Settlement- 
ofificer  may 
declare  shares 
in'mahals  to 
be  sep2rate 
mahals. 


Perfect  Partition. 

136T.  (i)  Application  for  perfect  partition  shall  be 
made,  in  such  form  as  may  be  prescribed  by  the  Chief 
Commissioner,  to  the  Settlement-officer  charged  with 
the  settlement  of  the  area  in  which  the  mahal  is 
situate. 

(2)  Such  applications  must  show  that  the  share 
which  it  is  desired  to  have  formed  into  a  separate 
mahal  is  already  held  in  severalty  saving  such  portion 
of  it  as  may  be  impartible.  An  application  failing  to 
show  this  shall  be  rejected. 

136U.  (i)  Subject  to  any  rules  which  may  be  made 
by  the  Chief  Commissioner,  the  Settlement-officer,  if 
he  is  satisfied  of  the  truth  of  the  matters  stated  in  the 
application,  may,  if  he  thinks  fit,  declare  the  share  to 
be  a  separate  mahal  and  may  assess  it  separately  to 
land-revenue. 

Provided. that  no  share  shall  be  declared  to  be  a 
separate  mahal  till  the  proprietors  of  other  shares  in 
the  mahal  have  been  given  an  opportunity  of  objecting 
to  its  perfect  partition. 

(2)  Except  with  the  sanciion  of  the  Commissioner 
an  incompact  estate  shall  not  be  declared  to  be  a 
separate  mahal : 


Power  to 
make  rules 
regarding 
partition  pro- 
ceedings. 


Supplemental  Provisions. 

1 36V.     The  Chief  Commissioner   may   make   rules 
regarding — 

id)     the   form   in   which   applications   for  partition 

shall  be  made  : 
{h)     the   procedure     to    be    followed    in    referring 

matters  to  arbitrators  and  in   giving   effect  to 

the  award   of  arbitrators  ; 
(c)     the  costs  of  partition    and   the   mode  in    which 

costs  are  to  be  apportioned  ;  and. 
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(d)    generally,   for  carrying  out   the  provisions  of 
this  Chapter. 

136W.     Act  XIX  of  1S63  {an  Ad  lo  consolidate  and    Repeal  of 
amend  the  Law   relating  lo   Ihc  partition   of  Estates    1886. 
paying  revenue   to    Government   in   the  North-Western 
Provinces  of  the  Presidency  of  Fort  William  in  Bengal 
is  hereby  repealed  witli  effect  from  the  commencement 
of  the  Central  Provinces  Land- Revenue  Act,  1889. 


K 


The  law  of  Partition  in  Madras. 
REGULATION  XXV  OF  1802. 

8.  Proprietors  of  land  shall  be  at  free  liberty  to 
transfer,  without  the  previous  consent  of  the  Govern- 
ment, or  of  any  other  authority,  to  whomever  they  may 
think  proper,  by  sale,  gift  or  otherwise,  their  proprietary 
right  in  the  whole  or  in  any  part  of  their  zamindaries; 
such  transfers  of  land  shall  be  valid,  and  shall  be  res- 
pected by  the  Courts  of  Judicature  and  by  the  officers 
of  Government  ;  provided  they  shall  not  be  repugnant 
to  the  Muhammadan  or  to  the  Hindu  laws  or  to  the 
regulations  of  the  British  Government.  But  unless 
such  sale,  gift  or  transfer  shall  have  been  regularly  re- 
gistered at  the  office  of  the  Collector,  and  unless  the 
public  assessment  shall  have  been  previously  determined 
and  fixed  on  such  separated  portions  of  land  by  the 
Collector,  such  sale,  gift  or  transfer  shall  be  of  no 
legal  foi^e  or  effect,  nor  shall  such  transaction  exempt 
a  zamindar  from  the  payment  of  any  part  of  the 
public  land-tax  assessed  on  the  entire  zamindari  pre- 
viously to  such  transfer,  but  the  whole  zamindari  shall 
continue  to  be  answerable  for  the  total  land-tax,  in  the 
same  manner  as  if  no  such   transaction  had  occurred. 

Q.  Where  a  part  of  a  zamindari  may  be  sold  for  the 
liquidation  of  arrear  of  the  public  asssessment,  or  for 
the  satisfaction  of  a  decree  of  a  Court  of  Judicature,  or 
where  part  of  a  zamindari  may  be  transfered  by  sale, 
gift  or  otherwise  the  zamindar  or  landholder  shall 
furnish  to  the  Collector  true  and  correct  accounts  of 
the  entire  zemindari,  and  of  the  portion  of  the  zemin- 
dari  about  to  be  separated,  for  a   period  of  time   not 
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less  than  the  three  years  preceding  such  sale  or 
transfer,  in  order  that  the  due  proportion  of  the  public 
revenue  may  be  fixed  thereon. 

The  assessment  to  be  fixed  in  this  case  on  the 
separated  lands  shall  always  bear  the  same  proportion 
to  the  actual  value  of  the  separated  portion  as  the 
total  permanent  jama  on  the  zemindari  bears  to  the 
actual  value  of  the  whole  zemindari. 


REGULATION  II  OF  1803. 

17.  Collectors  shall  be  held  responsible  for  justly 
and  equitably  apportioning  the  permanent  assessment 
on  all  subdivisions  of  estates,  and  the  amount  of  such 
assessment  shall  be  regulated  at  a  rate  proportionate 
to  the  value  which  such  sub-divisions  of  estates  bear  to 
the  gross  assets  of  the   whole  estates. 

18.  Collectors,  at  the  time  they  transmit  statements 
of  the  public  assessment  so  apportioned  on  subdivisions 
of  estates  for  the  consideration  of  the  Board  of  Revenue, 
shall  furnish  the  proprietors  of  the  estates  in  question 
with  the  amount  of  the  assessment  so  apportioned; 
and  where  the  proprietors  may  object  and  appeal  from 
the  assessment  proposed  by  the  Collectors  for  the 
subdivisions  of  the  said  estate,  Collectors  shall  imme- 
diately forward  the  same,  with  their  remarks,  to  the 
Board  of  Revenue. 

■X-  -X-  ^f  -Jf 

20.  Collectors,  on  receipt  of  a  decree  of  a  Court 
of  Judicature  ordering  land  paying  revenue  to  Govern- 
ment to  be  sold,  shall  proceed  to  attach  a  sufficient 
portion  of  the  said  lands  to  answer  the  amount  of  the 
decree,  in  such  mode  as  may  be  prescribed  for  re- 
covery of  arrears  of  revenue  by  the  regulations,  and 
shall  immediately  report  such  attachment  to  the  Board 
of  Revenue. 

21.  In  attaching  portions  of  estates  for  arrears 
of  revenue,  or  in  consequence  of  a  decree  of  a  Court 
of  Judicature,  Collectors  shall  be  careful  to  form  the 
subdivisions  compact,  selecting  such  villages  and  lands 
as  may  be  situated  contiguously  to  each  other.  Col- 
lectors shall  moreover   have  in   view  the  nature   of  the 
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soil  and  available  resources  of  the  different  lands,  and 
shall  be  careful  to  include,  as  nearly  as  may  be  prac- 
ticable, equal  portions  of  land  with  contracted  means 
of  improvement,  and  of  lands  with  extensive  means  of 
improvement. 

22.  In  forming  subdivisions  of  estates,  Collectors 
shall  be  careful  to  preserve  all  the  lands  watered  by 
one  tank  or  water-course  in  the  same  subdivision  ;  and 
where  it  may  be  necessary  to  deviate  from  this  rule, 
Collectors  shall  fully  explain  such  necessity  to  the 
Board  of  Revenue,  and  wait  the  orders  of  the  Board 
on  their  reference,  previously  to  concluding  the  arrange- 
ment. 

2 1.  Collectors  shall  keep  registers  of  all  subdivisions 
of  estates,  and  of  all  transfers  of  landed  property,  in 
a  form  to  be  submitted  to,  and  to  be  approved  by,  the 
Board  of  Revenue. 

24.  Collectors  shall  keep,  in  a  form  to  be  approved 
by  the  Board  of  Revenue,  registers  of  all  alienated  lands 
paying  revenue  to  Government,  or  exempt  from  the 
payment  of  pubHc  revenue.  The  registers  shall  be 
kept  in  the  mode  and  manner  prescribed  by  the  Regu- 
lations already  passed,  or  to  be  passed,  for  that 
purpose. 


MADRAS  ACT  II  OF  1864. 

44.  It  shall  be  lawful  for  the  Collector,  or  other 
officer  empowered  by  the  Collector  in  that  behalf,  to 
sell  the  whole  or  any  portion  of  the  land  of  a  defaulter 
in  discharge  of  arrear  of  revenue  :  provided  always  that, 
so  far  as  may  be  practicable,  no  larger  section  in  the 
land  shall  be  sold,  than  may  be  sufficient  to  discharge 
the  arrears  with  interest,  and  expences  of  attachment, 
management  and  sale. 

45.  Where  only  a  part  of  a  landed  estate  held  under 
a  sanad-i-milkiyat-i-istimrar,  or  otherwise  subject  to  the 
payment  of  a  lump  assessment,  may  be  sold,  the 
assessment  upon  such  part  shall  be  apportioned  by  the 
Collector  previous  to  sale  in  manner  following  : — 

The  amount  of  revenue  to  be  assessed  on  each  divi- 
sion shall  bear  the  same  proportion  to  the  actual  value 
of  such  division  as  the  total  amount  of  the  revenue  of 
the  whole  estate  may  bear  to  the  total  actual  value  of 
the  entire  estate  previous  to  such  division. 

To  this  end  the  Collector  shall  have  power  to 
demand  from  landholders  and  from  the  karnams  of 
villages  accounts  of  the  produce  and  of  the  charges 
attending  the  management  of  lands  to  be  divided  ;  such 
landholders  and  karnams  shall  furnish  the  said  accounts 
when  required  for  a  period  of  not  less  than  three 
years  next  preceding  the  then  current  year  ;  where 
the  landholder  may  refuse  or  unreasonably  delay  to 
comply  with  such  demand,  so  as  to  prevent  the 
assessment  being  fixed  on  such  divided  portions 
of  land,  the  Collector  shall  proceed  to  sell  the  entire 
estate. 
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46.    The  amount  of  the  permanent  land-revenue  to   Confirmation 
be   assessed   by   the   Collector  on  portions  of  a  divided    menf^bT'^" 
estate  held  under  a  sanad-i-milki'yat-i-istimrar,  or  other-    Board. 
wise  subject  to  the  payment  of  a  lump  assessment,  shall 
not  be  valid  until   such    amount   may  have   been   con- 
firmed  by   the   authority   of  the     Board     of  Revenue 
signified  in  writing. 


ACT   NO.   I   OF  1876. 


{Received  the  Governor's  assent  on  the  12th  Fehruarjj, 
iSyd,   and   the  Goveonor  General's  assent  on 
the  ^rd  March,  iSyd,  and  took  effect 
from  the  ist  September,  iS'jd). 


AN  ACT  TO  MAKE  BETTER  PROVISION  FOR  THE 
SEPARATE  ASSESSMENT  OF  ALIENATED 
PORTIONS   OF  PERMANENTLY- 
SETTLED   ESTATES. 


Preamble, 


Application 
for  registry 
and  separate 
assessment. 


Inquiry  by 
Collector. 


Procedure  as 
to  inquiry. 


Whereas  it  is  desirable  to  make  better  provision 
for  the  separate  assessment  to  land  revenue  of  portions 
of  permamently-settled  estates  alienated  by  sale  or 
otherwise  ;  it  is  hereby  enacted  as  follows  : — 

1.  The  alienor  or  alienee  of  any  portion  of  a 
permanently-settled  estate,  or  the  representative  of  any 
such  alienor  or  alienee,  may  apply  to  the  Collector  of 
the  district  in  which  such  portion  is  situate  for  its 
registration  in  the  name  of  the  alienee  and  for  its 
separate  assessment  in  respect  of  land-revenue. 

2.  The  Collector  shall  thereupon  hold  an  inquiry 
as  to  who  is  the  present  owner  of  the  property  in 
respect  of  which  the  application  is  made. 

For  the  purposes  of  such  inquiry  the  Collector  shall 
publish  a  notice  in  the  local  Gazette,  in  three  successive 
issues,  that  the  application  has  been  made,  and  that, 
unless  cause  is  shown  to  the  contrary  within  sixty  days 
from  the  date  of  notice,  such  separate  assessment  will 
be  made. 
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He  shall  also  cause  notice  of  the  inquiry  to  be  given 
to  any  alienor  or  alienee  who  has  not  joined  in  the 
application. 

If  on  such  inquiry  it  appears  that  the  alienation  has 
taken  place  and  that  all  the  parties  to  such  alienation 
concur  in  applying  for  the  separate  assessment  of  the 
portion  alienated,  and  if  objection  is  not  taken  by  any 
person  interested  in  the  estate,  or  being  taken  is  dis- 
allowed by  the  Collector,  the  Collector  shall  proceed  to 
register  the  alienated  portion  in  the  name  of  the 
alienee,  and  to  apportion  the  assessment  of  such 
alienated  portion  in  the  manner  provided  in  section  45 
of  Madras  Act  II  of  1864,  subject  to  the  sanction  laid 
down  in  the  section  46  of  that  Act. 

3.  Upon  such  assessment  being  declared  there  shall 
be  deducted  from  the  land-revenue  payable  in  respect  of 
such  estate  an  amount  equal  to  the  sum  assessed  on  the 
portion  so  separately  assessed. 

4.  Upon  such  assessment  being  made,  the  portion 
so  assessed  shall  no  longer  be  liable  in  respect  of  arrears 
of  revenue  due  by  the  estate  of  which  it  formed  a  part ; 
nor  shall  such  estate  be  liable  in  respect  of  the  portion 
so  assessed. 

5.  Any  person  aggrieved  by  the  fact  of  the  separate 
registration  of  such  portion  may  sue  in  a  Civil  Court 
for  a  decree  declaring  that  such  separate  registration 
ought  not  to  be  made. 

6.  Any  person  aggrieved  by  the  Collector's  refusal 
to  register  may  sue  in  a  Civil  Court  for  a  decree  declar- 
ing that  such  separate  registration  ought  to  be  made. 

7.  Any  person  aggrieved  by  the  apportionment 
of  the  assessment  under  section  2  of  this  Act  may 
appeal  to  the  Board  of  Revenue  within  ninety  days 
from  the  date  of  the  declaration  of  such  assessment  ; 
and  the  order  of  the  Board  of  Revenue  shall  be 
final. 
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Power  to  re- 
adjust as- 
sessment. 


Regulation  I 
of  1 8 19  re- 
pealed. 


8.  The  Governor  in  Council  may  at  any  time,  if  it 
appears  that  there  has  been  fraud  or  material  error  in 
the  apportionment  of  such  separate  assessment,  cause 
the  same  to  be  readjusted. 

9.  Regulation  I  of  18 19  is  hereby  repealed. 


The  Civil  Rules  of  Practice,  igos,  published  in  the 

Fort  St.  George  Gazette,  Supplement, 

"jth  March,   1905. 

CHAPTER  X. 
Partition  Suits. 

221.  Ill  every  suit  lor  partition  of  property,  all 
persons  entitled  to  share  therein,  or  to  maintenance, 
shall  be  joined  as  parties,  and  if  it  is  alleged  that  any 
co-owner  has  alienated  any  portion  of  the  joint  property 
or  his  interest,  in  circumstances  rendering  the  alienation 
not  binding  on  the  co-owners,  the  alienee  shall  be 
made  a  party  to  the  suit,  and  the  plaint  shall  set  out 
the  particulars  of  the  alleged  alienation. 

222.  The  plaint  shall  state  the  relationship,  if 
any,  of  the  parties,  and  the  shares  to  which  they  are 
respectively  entitled,  or  the  allowances  or  residences,  if 
any,  which  it  is  proposed  to  allot  them  respectively  ; 
and,  unless  a  general  account  is  prayed  for,  the  parti- 
cular items  of  joint  property  of  which  division  is  sought 
the  incumbrances,  charges,  and  outgoings,  if  any,  to 
which  the  same  are  subject,  and  the  net  value  of  each 
item  •,  and  shall  also  state  whether  any  debts  or  lia- 
bilities of  the  co-owners,  payable  out  of  the  joint 
property,  are  outstanding  or  unsatisfied. 

222).     If>  'it  the  first  hearing,  it  appears  to  the   court 
that   only   the    amount   of  the  property  to  be  divided,  " 
or  of  the  debts  or  liabilities  of  the  parties,  is  in  dispute, 
it  may   at   once   pass   an  order  directing  the  taking  of 
the  necessary  accounts. 
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224.  At  the  hearing  of  the  suit,  the  court  shall 
determine  who  are  the  persons  interested  in  the  joint 
property,  and  their  respective  shares  and  interests 
therein  j  whether  there  are  any  outstanding  debts  and 
liabilities  which  should  be  satisfied  out  of  the  joint 
property  ;  and,  if  any  allegation  has  been  made  in  this 
behalf,  whether  any  person  has  alienated  any  portion 
of  the  property  in  circumstances  rendering  the  aliena- 
tion not  binding  on  the  co-owners,  or  is  liable  to 
account  for  any  particular  property  in  his  possession, 
or  in  any  other  manner.  Xo  such  question  as  afore- 
said shall  be  referred  to  or  dealt  with  by  a  commissioner 
appointed  to  take  an  account  or  divide  any  property, 
and  if  any  such  question  arises  before  him,  he 
shall  reserve  the  same  for  the  determination  of  the 
court. 

225.  If  it  appears  to  the  court  that  there  are  out- 
standing debts  or  liabilities  which  ought  to  be  satisfied 
out  of  the  joint  property,  and  that  the  same  cannot 
then  be  ascertained,  the  court  shall  direct  an  account 
to  be  taken  thereof,  and  may,  in  its  discretion,  direct 
notice  to  be  given  to  all  persons  having  claims  against 
the  property  or  the  co-owners,  by  advertisement  in  the 
newspapers  or  otherwise,  to  bring  their  claims  into 
court  before  a  fixed  day. 

226.  If  it   is   necessary   to   take   an   account,  the 
court     shall     pass    an     interim   decree   specifying   the 
several    accounts,    which   shall   be   taken    in     manner 
prescribed   by   Chapter   IV,   and  the  further  hearing  of 
the  suit  shall  be  adjourned. 

22y.  If  any  debts  or  liabilities,  other  than  incum- 
brances, charges,  or  outgoings,  on  or  out  of  immoveable 
property,  are  outstanding,  the  same  shall,  unless  the 
court  otherwise  directs,  be  ascertained  and,  as  far  as 
practicable,  discharged  or  provided  for  before  any  order 
or  decree  is  made  for  the  division  or  distribution  of  the 
joint  property. 
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228.  If  there  are  any  outstandings  due  to  the  co- 
osvners,  unless  the  same  are  accepted  by  any  party  in 
satisfaction  or  part  satisfaction  of  his  share,  they  shall, 
unless  the  court  otherwise  directs,  be  collected  and 
brought  into  court,  by  means  of  the  appointment  of  a 
receiver,  or  otherwise,  before  any  order  or  decree  is  made 
for  the  division  or  distribution  of  the  joint  property. 

229.  (i)  If,  under  the  Partition  Act,  1893,  or 
otherwise,  the  sale  of  any  property  is  ordered,  an  order 
for  sale  shall  be  made,  and  the  subsequent  proceedings 
shall  be  conducted,  in  manner  prescribed,  by  Chapter  VI 
of  these  rules,  as  far  as  the  same  are  applicable.  Provid- 
ed that  rule  153  shall  not  apply  to  the  said  sale,  and 
the  court  may  grant  leave  to  any  party  to  bid  for  and 
purchase  the  property,  or  any  part  thereof,  on  such 
terms  as  the  court  thinks  it. 

(2)  If  any  party  applies  that  the  sale  may  be 
made  free  from  incumbrances,  he  shall,  together  with 
the  certificate  of  incumbrances  in  rule  148  mentioned, 
bring  into  court  the  written  consent  of  the  incum- 
brancers, verified  by  affidavit  ;  or,  if  the  court  is 
competent  to  exercise  the  jurisdiction  conferred  by 
Section  57  of  the  Transfer  of  Property  Act,  1882,  he 
may  apply  that  the  sale  may  be  made  under  the  said 
section.  If  notice  of  the  application  is  ordered,  the 
applicant  shall  within  two  days,  or  such  other 
period  as  may  be  fixed  by  the  court,  bring  into  court 
two  copies  of  a  notice  to  each  incumbrancer,  and  any 
other  person  who  by  the  said  certificate  appears  to 
be  interested  in  the  property,  in  form  No.  84,  together 
with  the  prescribed  fees  for  service  thereof ;  and  the 
provisions  of  the  Code  and  these  rules  with  respect  to 
summons  to  a  defendant  and  service  thereof  shall  apply 
to  the  said  notice. 

230.  If  a  commissioner  is  appointed  to  take  an 
account,  or  to  divide  any  property,  the  court  shall 
determine   the   amounts   to  be   deposited   in  court  on 
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account  of  his  remuneration,  and  the  expenses  of  the 
commission,  and  shall  fix  a  date  for  the  return  of  the 
commission  and  adjourn  the  further  hearing  of  the  suit 
to  a  fixed  day  ;  and  the  commission  shall  not  be  issued 
until  the  said  sums  are  deposited  accordingly. 

231.  At  the  final  hearing  of  the  suit,  the  court 
shall  determine  of  what  the  joint  property  consists,  and 
the  manner  in  which  the  same  is  to  be  divided,  and 
the  amount  of  the  allowances,  and  the  residences,  to 
be  allotted  to  any  person  entitled  to  maintenance, 
marriage  or  residence,  and  the  manner  in  which  the 
same  are  to  be  paid  and  secured. 

232.  The  final  decree  shall,  in  all  cases,  specify  the 
several  portions  of  the  joint  property  assigned  to  the 
several  parties  as  their  respective  shares. 

233.  The  plaint  and  the  decree  in  a  partition  suit 
may  be  as  in  form  No.  ']'j  and  as  in  forms  Nos.  78  to 
83  respectively  so  far  as  the  same  are  applicable.  A 
deed  of  indemnity  may  be  as  in  form  No.  85. 


Standing  Orders  of  the  Board  of  Revenue. 

Madras. 

Revised  standing  order  No.  28. 

The   subdivision   of  survey   fields  may  be  permitted 
for  all  purposes  on  the  following  conditions  : — 

(i)  that  the  portion  to  be  divided  off  be 
durably  demarcated  in  cases  of  (a)  acquisi- 
tion of  land  for  public  purposes,  (b)  sub- 
division of  holdings  under  the  provisions 
of  the  Loans  Act,  and  (c)  assignment  on 
patta  of  portions  of  unsurveyed  blocks  and 
of  portions  of  unassessed  waste  or  poram- 
boke  land.  In  the  case  of  subdivisions 
due  to  sale,  transfer  or  relinquishment, 
demarcation  may  be  made  with  stones  if 
the  parties  require  it  or  if  the  Divisional 
officer  orders  it  to  be  done  ; 

(2)  that  the  subdivided  portion  be  separately 
lettered  and  numbered  in  the  village 
accounts; 

(3)  that  it  shall  be  in  a  single  block,  not  in 
patches,  and  be  readily  accessible  from 
without  ; 

(4)  that  if  the  subdivision  is  for  the  purposes 
of  relinquishment,  the  portion  divided  off 
for  relinquishment  shall  not  be  less  than 
two  acres  if  dry,  and  one  acre  if  wet, 
unless  the  portion  to  be  relinquished  has 
been  destroyed  or  rendered  useless  by 
floods  or  other  causes  beyond  the  ryots' 
control  ;  and 
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(5)     that    if    subdivision    is    for  the  purpose  of 

obtaining    wet    remission,    the    new  fields 

shall    in    no   case   be  less  than  one  acre  in 

extent,  whether  the  survey  field  consists  of 

tw^o     or    more     revenue     fields     clubbed 

together  or  not. 

No   subdivision  w^ill  be   valid  till  confirmed  either 

by  the   officer   conducting   the  Jamabandi  of  the  taluk 

in  which  the  village  is  situated  or  the  Division  at  officer. 

It   will   be   at  the   discretion   of   the     Divisional    and 

Jamanbandi   officer   to  refuse  to  confirm  subdivisions  in 

which  the  above   conditions   have   not   been   complied 

wMth.     After   registration,   the   subdivided   portion  will 

be   treated    in   all   respects  as  a  separate  field.     Where 

a   ryot   occupies   a   portion    of  a  field  under  conditions 

which   render   its   subdivision     impossible     under     the 

foregoing   rules,   it   is   open   to  the  Collector  to  impose 

on  the   portion   occupied  the   assessment   fixed  on  the 

entire  field. 

2.  A  record  of  all  subdivisions  of  survey  fields  must 
be  kept  by  the  karnam  in  the  field  measurement  book 
supplied  to  him  for  the  purpose.  In  the  case  of  sub- 
divisions made  at  the  time  of  settlement  or  subse- 
quently under  proper  authority  and  shown  by  letters  or 
sub-numbers  in  the  settlement  register,  the  subdivision 
can  be  plotted  and  the  measurements  copied  into  the 
field  measurement  book  from  the  measurement  records 
wherever  these  are  forthcoming.  When  they  are  not 
available,  the  karnams  must  measure  the  subdivisions 
and  enter  their  measurements  in  the  field  measurement 
book.  In  the  case  of  new  subdivisions  requiring  the 
sanction  of  the  Divisional  officer,  the  karnam  will 
prepare  an  exact  copy  of  the  subdivision  sketch  and 
measurements  from  his  field  measurement  book,  and 
after  obtaining  the  countersignature  of  the  Revenue 
Inspector  of  the  firka  thereto  in  token  of  its  correctness 
forward  it  to  the  taluk  where  the  copy    will   be  finally 
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recorded  after  the  Divisional  officer's  sanction  has  been 
obtained.  The  copies  should  be  maintained  village  war 
in  the  Taluk  office  and  preserved  with  great  care  and  a 
separate  register  of  them  should  be  maintained.  All 
old  records  relating  to  subdivisions  must  be  carefully 
preserved.  Changes  due  to  darkhast  or  relinquishment 
which  are  likely  to  be  only  transitory  need  not  be 
plotted,  they  may  be  simply  measured  up  for  the 
purpose  of  assessing  the  revenue. 

3.     The  subdivision  of  fields  can  be  best  be  effected    Circular 
by  means  of  sub-numbers  or  letters  for  the  subdivisions.    24th'j'anuary 

Board's  Proceedings,  29th  November  1894,  No.  524. 

119.  Subdivision  of  joint  liability  in  enfranchised 
Inams — The  following  notification,  authorizing  to  a  cer- 
tain extent,  and  under  certain  conditions,  the  subdivision 
of  the  joint  liability  of  shareholders  in  enfranchised  Inams 
held  under  joint  tenure  to  the  payment  of  the  Government 
quit-rent  should  be  published  from  time  to  time  in  the 
District  Gazettes  : — "(i)  It  is  hereby  notified  for  the  in- 
formation of  all  those  whom  it  may  concern,  that  any 
case  in  which  all  the  shareholders  in  an  enfranchised  joint 
tenure  Inam  may  agree  among  themselves  to  subdivide 
the  benefits  of  derivable  from  the  grant,  and  the  quit- 
rent  payable  to  Government  prouided,  however,  that 
share  of  quit-rent  thus  apportioned  that  payable  by  any 
individual,  shall  in  no  case  be  required  to  be  recognized 
by  the  Collector,  unless  it  amounts  to  two  annas  or 
upwards)  ;  and  shall  produce  before  the  Collector  an 
agreement  signed  by  all  of  them,  and  duly  stamped  and 
registered,  containing  a  full  statement  of  the  details  of 
the  subdivision  of  the  land  or  produce  or  rent  receivable 
from  occupying  tenants  (as  the  case  may  actually  be), 
and  declaring  the  unconditional  acceptance  by  all  the 
shareholders  without  exception  of  the  above-mentioned 
agreement  ;  the  Collector  is  prepared  to  give  public 
notice   of  the   proposal,   and  should    no  objection   be 
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raised  and  established,  to  accept  it,  so  far  that  each 
recognized  and  recorded  individual  share  of  the  Inam 
shall  be  held  first  liable  to  sale  for  the  recovery  of  the 
Government  dues  on  account  of  it  should  the  sale  of 
the  defaulter's  other  property  have  proved  insufficient  ; 
but  that  in  the  event  of  the  Government  demand  being 
still  unsatisfied,  the  Collector  shall  be  at  liberty  to 
rocover  the  balance  outstanding  from  the  rest  of  the 
shareholders  by  the  sale  of  their  shares  in  the  Inam 
concerned,  or  other  property  belonging  to  them,  or 
both.  (2)  Should  objections  be  raised  by  competent 
parties  to  any  proposals  that  may  be  made,  the  Col- 
lector will  inquire  into  and  dispose  of  them  on  their 
merits." 

2.  The  receipt  of  proposals  made  in  due  form  must 
be  notified  by  proclamation  and  placard  in  the  village 
itself  and  by  placard  in  the  Taluq  and  Huzur  cutcherries. 
The  placard  and  proclamation  must  declare  that  the 
proposal  is  unanimous  ;  they  must  also  state  that  the 
proposal  will  be  disposed  of  on  such  and  such  a  date, 
unless  objected  to  before  the  Collector  within  three 
months. 

3.  When  the  Collector  has  decided  to  accept  the 
proposal,  an  order  will  be  issued  by  him  to  the  taluk 
authorities  detailing  and  accepting  the  agreed  subdivision 
of  the  Inam,  in  the  terms  of  the  notification  as  above. 

4.  As  each  proposal  is  accepted,  notice  to  that 
effect  must  be  made  in  the  District  Gazette. 

5.  Collectors  will  notice  in  their  Annual  Settlements 
Reports  the  extent  to  which  advantage  is  taken  of  the 
permission  here  accorded. 

CO.,  dated  i8th  October,  1867,  No.  2451.  R.D.;  3rd  April,  1868, 
CO.,  6th  December,  1870,  No.  1950,  Revenue.  Board's  Proceed- 
ings, No,  647,  dated  to-i-71.  Board's  Proceedings  No.  98,  dated 
2-3-93  (Land  Revenue). 

120.  Assessment  on  subdivisions  of  enfranchised 
Inams. — The  apportionment  of  Jodi  or  quit-rent  on  the 


APPENDIX.  XCVIX 

subdivisions  of  enfranchised  Inams  should  be  made  at 
rates  proportionate  to  the  values  of  such  subdivisions 
in  comparison  with  tlie  value  of  the  whole  Inam.  In 
cases  where  the  subdivisions  are  small,  redemption  of 
the  quit-rent  should  be  encouraged. 

2.  No  separate  deed  need  be  given  for  each  sub- 
division of  an  Inam  sold  or  purchased.  The  deeds 
executed  by  the  seller  must  constitute  the  purchaser's 
title,  as  in  the  case  of  any  other  property.  When 
persons  appear  before  the  Revenue  authorities  for 
apportionment  of  the  quit-rent,  the  portion  sold  will  be 
deducted  from  the  original  title-deed  given  by  the  Inam 
Commissioner  for  the  entire  Inam,  by  an  endorsement 
on  the  back  of  it  under  the  signature  of  the  Collector, 
or  one  of  his  Assistants  or  Deputies.  The  purchaser 
may  take  an  extract  from  the  Collector's  Register  in 
which  the  transfer  is  recorded,  as  in  the  case  of  ordinary 
ryotwari  land. 

3.  The  Act  for  the  Registration  of  Assurances  will 
afford  additional  means  of  securing  title. 

CO.,  I  St  Oaober,  1864,  No.  1820,  R.D.  ;  28th  Oaober,  1864. 


The  Law  of  Partition  in  Bombay 
BOMBAY   ACT   V   OF    1879. 


Partition  of 
an  estate 
paying  reve- 
nue to  Gov- 
ernment. 


Partition. 

113.  The  following  rules  shall  be  enforced  at  the 
partition  of  an}'^  estate  paying  land-revenue  to  Govern- 
ment (namelyj  : — 

(i)     When    land   is  sub-divided  by  the  Court,  the  sub-divisions 
may    be   recorded    according   to   the    Court's    order  as  pot 
numbers  but  the  parties  themselves  are  to  be  left  to  preserve 
the  boundaries   of  the  new    sub-divisions,    for     which     the 
Government   officers  are   in   no     way    responsible.     (G.R. 
No.  2595,  dated  29th  May  1872). 
(2)     The  following   are   orders   under   which    a  Surveyor  is  ap- 
pointed in  each  collectorate  and  who  is    generally   employed 
in    making    partitions    of  estates    under    the  Civil  Court's 
decree. 
In   each  Collectorate  a  competent  and  trustworthy  Surveyor  has 
been   appointed,  thoroughly     acquainted   with     the    details     of  all 
branches   of  the    Revenue    Survey,    so   that  a  Collector  may  not  be 
compelled  to  call  on  the  Superintendent  of  Survey,  after  the    Survey 
establishments  have  left  the  District,  to    send    Surveyors    to  do  odd 
pieces  of  Survey  works. 

In  the  division  of  numbers  under  decrees  of  Civil  Courts,  in  the 
cases  of  compensation  for  land  taken  for  railway  purposes  or  public 
works,  and  in  the  correction  of  Survey  maps  and  papers  consequent 
on  these  and  similar  alterations,  and  in  connection  with  forest 
reserves,  there  is  generally  ample  employment  for  a  Surveyor  in 
each  Collectorate.  But  there  is  nothing  to  prevent  a  Collector  from 
employing  the  Surveyor  in  any  other  way  in  which  his  services  can 
be  utilized,  provided  that  the  duty  for  which  he  is  specially  employ- 
ed receives  his  first  attention.  It  would  therefore  add  to  the  value 
of  the  Surveyor  if  he  could  take  levels  and  make  estimates  of 
•  quantities,  or  a  survey  for  a  clear  road  ;  but  these  qualifications 
should  not  be  insisted  on,  and  might  perhaps  be  acquired  sufficiently 
after   appointment.     In   general    it    will    not   be   required   that  the 


APPENDIX.  CI 

Surveyor  should  have  a  knowledge  of  Enp^lish,  and  in  any  case  an 
imperfect  knowledge  of  English  should  be  preferred  to  an  imperfect 
knowledge  of  Survey  work.  (  G.R.  No.  3861,  dated  19th  October 
1868). 

The  appointment  of  Huzur  Surveyor  rests  with  the  Collector  of 
the  district  and  the  only  condition  attached  to  it  is  that  the  Col- 
lector's nominee  should  be  a  man  on  the  Establishment  of  a 
Superintendent  of  Survey.  The  Collector  must  of  course  refer  to 
the  Superintendent  but  he  can  make  his  selection  and  is  not  bound 
to  accept  any  particular  individual  named  by  that  officer.  (G.R. 
No.  521,  dated  23rd  January  1892). 

(i)  the  estate  shall  be  divided  as  far  as  possible 
according  to  survey  numbers  without  sub- 
dividing any  number  ;  but  if  the  partition 
cannot  be  completely  effected  without  sub- 
dividing a  number,  such  sub-division  may  be 
made  by  the  Collector,  subject  to  the  provi- 
sion of  section  98  ; 

(2)  any  number,  or  sub-division  of  a  number, 
which  may  remain  over  after  the  partition 
has  been  carried  out,  as  far  as  possible, 
according  to  the  last  rule,  and  which  is 
incapable  of  sub-division  or  of  further  sub- 
division owing  to  the  provision  of  section 
98,  shall  be  made  over  to  one  of  the  sharers 
in  consideration  of  his  paying  to  the  other 
sharers  the  value  in  money  of  their  shares 
in  the  same,  or  shall  be  sold  and  the 
proceeds  divided  amongst  all  the  sharers, 
or  otherwise  disposed  of,  as  the  Collector 
thinks  fit  ; 

(3)  the  expenses  necessarily  and  properly 
incurred  in  making  such  partition  shall  be 
recoverable  as  a  revenue  demand  in  such 
proportions  as  the  Collector  thinks  fit  from 
the  sharers  at  whose  request  it  is  made, 
or  from  the  persons  interested  in  such 
partition. 
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(i)  Recognition  of  rights  in  numbers  of  less  than  minimum 
extent. — In  the  division  of  an  estate  paying  land  revenue  to  Govern- 
ment the  Collector  is  bound  by  the  rules  laid  down  in  section  113 
of  the  Land  Revenue  Code  whenever  they  are  applicable.  If  a 
Court  assigns  rights  in  specified  arrears  in  Survey  numbers  of  less 
extent  than  the  minima  prescribed  under  section  98  of  the  Code 
these  rights  cannot  be  registered  in  the  Government  accounts,  or  be 
otherwise  recognized  by  Government.  (G.  R.  No.  7052,  dated  23rd 
November  1881). 

(2)  Partition  of  Inams  under  Summary  Settlement. — In  cases 
of  Inam  land  and  villages  held  under  the  Summary  Settlement,  the 
Collector  shall  be  bound  to  accord  separate  entry,  to  the  sharers, 
of  their  shares, 

(a)     in    every    case    of  partition    supported    by    a  deed  of 

consent  ; 
([))     in  every  case  supported  by  a  decree  of  the  Civil    Court. 

(G.  R.  No.  3483,  dated  5th  May  1883). 

(3)  Of  Service  Inams. — Having  regard  to  the  decision  of  the 
Bombay  High  Court  in  Mancharam  v.  Pranshankar  (I.  L.  R.,  6 
Bombay,  298,  1882),  there  seems  no  objection  to  the  provisions  of 
section  113  of  the  land  Revenue  Code  being  extended  to  the  cases 
of  service  Inam  lands  paying  only  Judi  to  Government,  provided 
that  by  the  partition  effected  under  the  above  section  there  will  be  no 
alienation  of  the  property  out  of  the  family  by  which  the  services 
for  which  it  was  granted  are  to  be  performed.  (G.  R.  No.  2457, 
dated  23rd  April  1887). 

{4)  Persons  entrusted  %vith  partition,  Travelling  expenses  of  — 
The  travelling  allowances  of  the  person  entrusted  with  the  partition, 
according  to  the  scale  laid  down  in  the  High  Court's  circulars,  as 
also  contingent  expenses  on  account  of  carriage  of  instruments 
required  in  such  partition,  necessarily  and  properly  incurred,  are  to 
be  recovered  under  clause  3  from  the  parties  to  the  partition.  In 
the  first  place,  however,  the  parties  interested  should  be  called  on  to 
provide  whatever  assistance  in  the  way  of  carriage  or  labourers  the 
person  entrusted  with  the  partition  may  require,  and  in  the  event  of 
a  necessity  to  employ  hired  labour  the  cost  thereof  with  other 
contingent  expenses  should  be  recovered  from  the  parties  concerned 
as  a  revenue  demand.  (G.  R.  No.  6280,  dated  nth  .September 
1882). 

(5)  Scale  of  Bhatta  to. — The  scale  according  to  which  Bhatta 
is  to  be  allowed  to  persons  entrusted  with  the  partition  is  as 
follows  : — 
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For  Clerks  and  Karkuns  of  Collectors  and  other  officers  employ- 
ed by  the  Collectors  for  each  day  actually  on  tour  :— 

Rs. 
on  more  than  275  to  500  3     0-0 


Do. 


Rs. 

Rs. 

275 

to  500 

250 

to  275 

225 

to  250 

200 

to  225 

175 

to  200 

150 

to  175 

125 

to  150 

100 

to  125 

87-s 

to  100 

75 

to  87-8 

62-8 

to  75 

50 

to  62-8 

37-8 

to  50 

10 

to  37-8 

2  12-0 


2  4-0 
2  C)-0 
I     12-0 


Do.  225  to  250  2     80 

Do. 

Do. 

Do. 

Do.  125  to  150  I     8-0 

Do.  100  to  125  I     4-0 

Do. 

Do. 

Do. 


I  0-0 
o  14-0 
o  12-0 


Do.  50  to  62-8  o  lo-o 

Do.  37-8  to  50  o     8-0 

Do.  10  to  37-8  o    6-0 

For  Peons,  &c., — 

on  more  than  Rs.     8-0-0 o     2-0 

on  Rs.  8  and  less > o     i-o 

(Vide  Bombay  Government  Gazette,  Part  I,  page  865,  1884). 

Disposal  of  fees  paid  to  Government  Servants  entrusted  with 
partition  (6)  Classers.—Whtn  classers  or  other  Revenue  officers  are 
deputed  on  a  commission  under  Chapter  XXV  of  the  Civil  Pro- 
cedure Code,  1882,  the  Civil  Courts  grant  them  a  certain  fee  for  the 
execution  of  the  said  commission.  (Vide  rule  48  of  the  High 
Court  civil  circular  orders  published  in  the  Bombay  Government 
Gazette,  Part  T,  page  865,  1884).  This  fee  should  be  recovered 
from  the  classers  and  the  Revenue  officers  deputed  on  commission 
and  credited  to  Government  in  return  for  the  loss  of  their  services 
during  the  time  they  were  engaged  in  executing  the  commission. 
(G.  R.  No.  7858,  dated  28th  September  1885). 

(7)  Measurers. — The  measurers  of  the  Revenue  Survey  Depart- 
ment employed  on  the  work  of  partitioning  estates  and  the  peons 
under  them  arc  entitled  to  travelling  allowances  under  the  rules  of 
the  Civil  Travelling  Allowance  Code  (now  Civil  Service  Regulations) 
for  journeys  performed  by  them  in  the  execution  of  their  duty  and 
such  allowances  should  be  paid  to  them. 

The  partitions  made  by  these  officers  are  effected  under  the 
orders  of  Civil  Courts  equally  with  those  effected  by  surveyors 
employed  on     Collector's    Eslablishmcnts  and   the   fees   prescribed 
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in  section  41  of  the  High  Court  Circulars  as  well  as  contingent 
expenses  for  the  carriage  of  records,  instruments,  &c ,  should  be 
recovered  from  the  parties  interested  in  the  partitions.  (G.  R.  No. 
1765,  F.D.,  dated  21st  June  1886). 

(8)  Other  Government  jermwfs.— Government  servants  accept- 
ing commissions  issued  by  Civil  Courts  are  required  to  pay  into 
the  treasury  sums  which  they  may  receive  as  fees  for  their  services. 
They  are,  when  so  engaged,  regarded  as  being  on  duty  and  are  allow- 
ed travelling  allowance  according  to  the  rules  in  the  Civil  Service 
Regulations,  the  allowance  being  drawn  in  the  usual  way  by 
presentation  of  bills  in  the  Treasury.  (G.  R.  No.  2053,  J.  D.,  dated 
17th  April  1890). 

(9)  Recovery  of  fees  and  other  expenses  in  partition  cases. — 
Fees.-'T\\&  Collector  should  see  that  the  extra  fee  prescribed  by 
rule  41  at  page  178  of  the  High  Court  circulars  is  levied  in  all 
cases  in  which  partition  of  an  estate  is  made  by  the  Collector  under 
section  265  of  the  Civil  Procedure  Code.  (G.  R.  No.  7230,  dated 
Ilth  December  18S6). 

(10)  The  Commissioners  of  Divisions  should  be  requested  to 
impress  upon  the  Collectors  the  duty  of  seeing  that  the  orders 
conveyed  in  G.  R.  No.  7230,  dated  nth  December  1886  are 
properiy  carried  out.    (G.  R.  No.  140,  dated  7th  January  1887). 

(11)  Other  expenses. — The  Collector  should  include  the  salaries 
and  allowances  of  Surveyors  and  peons  employed  in  effecting 
partitions  in  the  expenses  necessarily  and  properly  incurred  within 
the  meaning  of  section  113  (3)  of  the  Land  Revenue  Code.  The 
charge  should  be  for  the  time  the  above  officers  are  actually  engaged 
in  the  village  in  which  the  partition  is  to  be  effected,  and  for  a 
reasonable  time  for  going  to,  and  returning  from,  that  village  ;  but  a 
charge  for  one  and  the  same  day  must  not  be  made  in  more 
than  one  case.  (G.  R.  No.  5894,  J.D.,  dated  29th  October  1888). 

(12)  Charges,  when  incurred,  in  connection  with  partition  of 
estates  should  be  debited  to  Land  Revenue,  and  the  recoveries,  when 
made  credited  to  that  head  by  reduction  of  expenditure.  (G.  R. 
No.  3118,  F.  D.,  dated  27th  April  1889.) 

(13)  Circular  No.  83  at  pages  46  and  47  of  the  High  Court's 
circulars  having  been  cancelled  the  Governor  in  Council  is  pleased 
to  direct  that  in  future  the  Collectors  shall  be  left  free  to  use  their 
powers  under  the  Bombay  Land  Revenue  Code  for  the  levy  of  the 
costs  of  the  partition  in  execution  of  a  Civil  Court's  decree  of 
estates  paying  revenue  to  Government.  (G.  R.  No.  1993,  J.  D., 
dated  14th  April   1890). 
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114.  Whenever  any  one,  or  more  co-sharers,  in  a 
Khoti  estate,  into  which  a  revenue  survey  has  been 
introduced,  or  in  a  taUikdari  estate)*  consent  to  a 
partition  of  the  said  estate,  it  shall  be  lawful  for  the 
Collector,  or  for  any  other  oflicer  duly  empowered  by 
him  in  this  behalf,  subject  to  the  rules  contained  in  the 
last  preceding^  section,  to  divide  the  said  estate  into 
shares  according  to  the  respective  rights  of  the  co- 
sharers,  and  to  allot  such  sharers  to  the  co-sharers  : 

Provided  that  no  such  partition  shall  be  made  unless 
(a)    all    the   co-sharers   are   agreed   as    to   the 

extent     of   their   respective   rights   in   the 

estate,  and 
(d)    the    assessment   of  the   share   or  shares  of 

the    sharer   or  sharers  consenting  to  such 

partition  exceeds  one-half  of  the  assessment 

of  the  entire  estate. 

In  such  cases  the  expenses  of  partition  shall  be 
recovered  under  rule  (3)  of  the  last  preceding  section 
from  all  the  co-sharers  in  the  estate  divided. 

115.  At  the  time  of  a  revision  of  survey,  it  shall 
be  in  the  discretion  of  the  officer  in  charge  of  the 
survey,  subject  to  the  provisions  of  section  98,  and  to 
any  departmental  rules  or  orders  in  this  behalf  at  the 
time  in  force,  to  sub-divide  any  survey  number  into  two 
or  more  distinct  numbers,  and  to  enter  the  names  and 
liabilities  of  the  persons  whom  he  shall  deem  entitled 
to  be  recognized  as  registered  occupants  of  such  sub- 
divisions  in   the  settlement  register  separately. 

The  object  of  this  section  is  to  enable  the  officer  in  charge  of 
the  Survey  to  make,  at  the  Revision  Survey,  into  separate  survey 
Nos.,  portions  of  original  survey  Nos.,  which  may  have  passed,  by 
purchase,  by  a  decree  of  the  Civil  Court  or  by  partition,  into  the 
occupation  of  persons  other  than  the   holder  of  the   original    survey 


Partition  of 
certain  estates 
by  Collector 
on  applica- 
tion by  co- 
sharers. 


Sub-division 
of  numbers 
at  time  of 
revision  of 
survey. 


*  The  words   enclosed   in    brackets   have   been    repealed    by   section  3 
of  Bombay  Talukdari  Act  (VI  of  1S88). 
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Separate  de- 
marcation of 
land  appro- 
priated under 
section  65 
or  67. 


Bombay 
Act  V  of 
1862  not 
affected. 


Nos.   provided   that  the  portions  to  be  so  made  into  separate  survey 
Nos.  are  not  of  less  extent  than  the  minimum  fixed  under  section  98. 

116.  When  any  portion  of  cultivable  land  is  ap- 
propriated under  the  provisions  of  section  65  or  67  for 
any  non-agricultural  purpose,  the  portion  so  appro- 
priated may,  with  the  sanction  of  the  Collector,  be 
demarcated,  and  made  into  a  separate  number  at  any 
time,  notwithstanding  the  provisions  of  section  98. 

117.  Nothing  in  section  113,  115  or  116  shall  effect 
the  provisions  of  Bombay  Act  V  of  1862.* 


Bhagdari  and  Narvadari  Tenures  Act. 


BOMBAY    ACT    No.   VI    OF    1888. 


{2Slh  March,  1889.] 

An'  Act  to  provide  for  the  Revenue  Administration  of 
Estates  held  by  certain  superior  landholders  in  the 
districts  of  Ahmedabad,  Kaira,  Broach  and  the 
Panch  Mahals,  and  to  limit  the  further  operation 
of  Bombay  Act  VI  of  1862. 

Whereas  it  is  expedient  to  remove  doubts  as  to 
the  applicability  of  certain  portions  of  the  Bombay 
Land-Revenue  Code,  1879,  to  estates  held  by  certain 
superior  landholders  in  the  districts  of  Ahmedabad, 
Kaira,  Broach  and  the  Panch  INIahals,  and  to  make 
special  provision  for  the  revenue  administration  of  the 
said  estates  and  for  the  partition  thereof.  It  is  enacted 
as  follows  : — 


Bom.  V.  of 
1879. 


PART  III. 

Partition. 

10.  (/)  Every  person  who  has  obtained  a  final 
decree  of  a  Court  of  competent  jurisdiction  declaring 
him  to  be  entitled  to  a  share  of  a  taluqdari  estate  and 
every  co-sharer  whose  name  is  recorded,  as  such,  in  the 
settlement  register  prepared  in  accordance  with  section 
5    and   pending    the   preparation   of  the   said   register, 


Persons 
entitled  to 
partition. 


'  For  Statement  of  Objects  and  Reasons,  see  Bombay  Government 
Gazette,  1885,  Pt.  V,  p.  65  ;  for  Report  of  Select  Committee,  see  ibid,  1888, 
p.  337  ;  and  for  Proceedings  in  Council  ste  ibid,  1886,  p.  85,  and  ibtd, 
1888,  pp.  374  and  385. 
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Applications 
for  partition 
to  whom  to 
be  made. 

Notification 
of  applica- 
tion. 


Notice  to 
co-sharers 
not  joining 
in  the  appli- 
cation. 


Procedure 
where  notice 
cannot  be 
personally 
served  on 
co-sharer. 


every  person  whose  title  to  any  such  share  as  aforesaid 
is  not  disputed  by  any  other  person  claiming  a  share 
in  the  same  estate,  shall  be  entitled  to  have  his  share 
divided  from  the  rest  of  the  estate  and  to  hold  the 
same  as  a  separate  estate. 

(2)  Any  two  or  more  such  co-sharers  or  persons 
shall  be  entitled  to  have  their  shares  divided  from  the 
rest  of  the  estate  and  to  hold  the  same  jointly  as  a 
the  separate  estate. 

11.  Applications  for  partition  shall  be  made  to  the 
Taluqdari  Settlement-officer  or  to  such  other  officer  as 
Governor  in  Council  appoints  in  this  behalf. 

12.  {i)  The  Taluqdari  Settlement-officer,  or  other 
ofticer  aforesaid,  on  receiving  an  application  for  parti- 
tion, shall,  if  the  application  be  not  open  to  objection 
on  the  face  of  it,  publish  a  notification  of  the  same  in 
the  office  of  the  Mdmlatdar  of  the  Taluka  and  at  some 
conspicuous  place  in  the  village  in  which  the  estate  to 
which  the  application  relates  is  situate  or  in  each  of 
the  villages  comprised   in   the   said   estate,  as  the  case 

may  be. 

(2)  He  shall  also  serve  a  notice  on  each  of  the 
known  co-sharers  who  has  not  joined  in  the  application, 
requiring  any  of  them  wiio  objects  to  the  partition  to 
appear  before  him  to  state  his  objection  either  in  person 
or  by  a  duly  authorized  agent,  on  a  day  to  be  specified 
in  the  notice,  not  less  than  thirty  or  more  than 
sixty  days  from  the  date  on  which  such  notice  is 
issued. 

13.  Where,  from  any  cause,  notice  cannot  be 
personally  served  on  any  co- sharer,  the  Taluqdari 
Settlement-officer  or  other  officer  aforesaid  shall  order 
the  same  to  be  served  by  affixing  a  copy  thereof  upon 
some  conspicuous  part  of  the  house,  if  any,  in  which 
such  co-sharer  is  known  to  have  last  resided,  or  in  such 
other  manner  as  the  Taluqdari  Settlement-officer  or 
other  officer  aforesaid  thinks  fit. 
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14.  If,  on  or  before  the  day  specified,  any  objection 
is  made  to  the  partition  by  any  sharer,  and  the  Taluq- 
dari'  Settlement-officer  or  other  officer  aforesaid,  on  a 
consideration  of  such  objection,  is  of  opinion  that  there 
is  any  good  and  sufficient  reason  why  the  partition 
should  be  disallowed,  he  may  refuse  the  application, 
recording  the  grounds  of  his  refusal. 

15.  (7)  If  the  objection  raises  any  question  as  to  the 
right  of  the  applicant  to  partition  or  any  other  question 
of  title  which  has  not  been  already  determined  by  a 
Court  of  competent  jurisdiction,  the  Taluqdari  Settle- 
ment-officer or  other  officer  aforesaid  may  either  decline 
to  grant  the  application  until  the  question  in  dispute 
has  been  determined  by  a  competent  Court,  or  if  no 
suit  is  at  the  time  pending  in  any  such  Court  in  which 
the  question  is  likely  to  be  determined,  may  proceed  to 
inquire  into  the  merits  of  the  objection. 

(2)  In  the  latter  case,  the  Taluqdari'  Settlement- 
ofTficer  or  other  officer  aforesaid,  after  making  the 
necessary  inquiry  and  taking  such  evidence  as  may 
be  adduced,  shall  pass  a  decision  declaring  the 
nature  and  extent  of  the  interests  of  the  party  or 
parties  applying  for  the  partition  and  of  the  other 
co-sharers  of  the  estate,  if  any,  and  directing  by 
whom  and  in  what  proportion  the  costs  of  the  inquiry 
and  of  the  partition  (which  shall  be  recoverable  as  an 
arrear  of  land-revenue'  are  to  be  paid. 

{])  The  procedure  to  be  observed  by  the  Taluqdari 
Settlement-officer  or  other  officer  aforesaid  in  any  such 
enquiry  shall  be  that  laid  down  by  the  Code'  of  Civil 
Procedure,  1882,  for  the  trial  of  original  suits,  and  the 
provisions  of  Chapter  XL VI I  of  that  Code,  in  so  far  as 
they  apply  to  a  review  of  judgment  in  an  original  suit 
shall  be  applicable  to  the  decision  of  the  Taluqdari' 
Settlement-officer    or     other     officer    aforesaid.    The 


Power  to 
refuse  par- 
tition when 
objection  is 
admitted. 


Procedure 
if  question 
of  title  is 
raised. 


Decision 
when  and 
how  to  be 
made  by 
Tdluqdirf 
Settlement- 
officer  or 
officer 
appointed 
by  Govern- 
ment, 


Procedure 
previous  to 
decision 


XIV  of  18S2, 


^See  Act  14  of  1882,  as  modified  up  to  1st  December,  1899. 
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how  to  be 
effected 
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When  par- 
tition is 
complete, 
order  to  be 
made  con- 
firming it. 


Taluqdari  Settlement-officer  or  other  officer  aforesaid 
may,  with  the  consent  of  the  parties,  refer  any  ques- 
tion arising  in  such  inquiry  to  arbitration,  and  the 
provisions  of  the  same  Code  relative  to  arbitrators  shall 
apply  to  such  references. 

16.  (/)  An  appeal  shall  lie  from  any  decision,  or 
from  any  part  of  a  decision,  passed  under  the  last 
preceding  section  by  the  Taluqdari  Settlement-officer 
or  other  officer  aforesaid,  to  the  District  Court,  as  if 
such  decision  were  a  decree  of  a  Court  from  whose 
decisions  the  District  Court  is  authorized  to  hear 
appeals. 

(2)  Upon  such  appeal  being  made,  the  District 
Court  may  issue  a  precept  to  the  Taluqdari  Settlement 
officer  or  other  officer  albresaid,  requiring  him  to  stay 
the  partition  pending  the  decision  of  the  appeal. 

17.  (/)  When  it  has  been  decided  to  make  a  partition, 
the  Taluqdari  Settlement-officer  or  other  officer  aforesaid 
shall  give  the  parties  the  option  of  making  the  partition 
themselves  ;  in  the  event  of  their  not  agreeing  or  of 
their  failing  to  make  the  partition,  within  a  period  pres- 
cribed by  the  Taluqdari  Settlement-officer  or  the 
officer  aforesaid  in  this  behalf,  the  Taluqdari  Settlement- 
officer  or  other  officer  aforesaid  shall  either  make  it 
himself  or,  if  he  thinks  fit,  shall  entrust  it  to  arbitrators 
appointed  for  this  purpose  by  the  parties. 

(2)  In  making  the  partition,  the  Taluqdari  Settle- 
ment-officer or  other  officer  aforesaid  and  any  person 
acting  under  his  orders  shall  have  the  same  powers  to 
enter  on  the  estate  under  partition,  for  marking  out  the 
boundaries,  surveying  the  land  and  other  purposes  as  are 
conferred  on  Survey-officers  by  the  'Bombay  Land- 
Revenue  Code,  1879. 

18.  (/)  When  the  partition  is  completed  the  Taluq- 
dari Settlement-officer  or  other  officer  aforesaid  shall 
make  an  order  confirming  it. 
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(2)  On  making  such  order  the  Taluqdarf  Settlement- 
officer  or  other  officer  aforesaid  shall  publish  a  notifica- 
tion of  the  fact  in  the  office  of  the  Mamlatdar  of  the 
taluka  and  at  some  conspicuous  place  in  the  village  in 
which  the  estate  which  has  been  divided  is  situate,  or  in 
each  of  the  villages  comprised  in  the  said  estate,  as  the 
case  may  be  ;  and  the  partition  shall  take  effect  on  and 
from  the  first  day  of  June  next  after  the  date  of  such 
notification,  or  such  other  date  next  after  the  date  of 
such  notification  between  the  first  day  of  June  and  the 
first  day  of  October  as  the  Taluqdan'  Settlement-officer 
or  other  officer  aforesaid,  having  regard  to  the  usual 
season  of  cultivation  in  the  said  estate,  shall  fix  in  this 
behalf. 

19.  (7)  If  necessary  the  Taluqd^ri  Settlement- 
officer  or  other  officer  aforesaid  may,  at  any  time  after 
the  date  aforesaid,  order  delivery  of  the  share,  or  any 
portion  of  the  share,  allotted  to  any  co-sharer  to  be 
made  to  him  in  the  manner  in  which  delivery  of  the 
same  might  be  ordered  by  a  Civil  Court,  under  the 
^Code  of  Civil  Procedure,  1882,  in  execution  of  a 
decree. 

{2)  If,  in  executing  the  order  of  the  T^luqdari  Settle- 
ment-officer or  other  officer  aforesaid,  the  officer  charged 
with  the  execution  thereof  is  resisted  or  obstructed  by 
any  person,  or  if  a  co-sharer  is  resisted  or  obstructed  in 
obtaining  possession  of  the  share  or  of  any  portion  of  the 
share  allotted  to  him,  the  Taluqdan' Settlement- officer 
or  other  officer  aforesaid  shall  proceed  in  the  manner  in 
which,  by  section  202  of  the  Bombay  Land-Revenue 
Code,  1879,  a  Collector  is  authorized  to  proceed  for  the 
purpose  of  inquiring  into  the  reasonableness  of  any 
resistance  or  obstruction  to  the  execution  of  an  order 
made  under  that  section  and  of  preventing  the  continu- 
ance thereof. 


Notification 
of  order. 


Partition 
when  to  take 
effect. 


Delivery 
of  posses- 
sion. 


XIV  of  1882. 


Resistance 
or  obstruction 
how  to  be 
dealt  with. 


Bom.   V 
of  1879. 


'  See  Act  14  of  1882,    as  modified  up  to  1st  December,  1899. 
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Appeals  20.    All  appeal   against  the  decision  of  the  Taluq- 

against  ^^^^  Settlement-officer  or  other  officer  aforesaid  confirm- 

order  con- 
firming ing   a   partition   shall   lie    to   the  Commissioner  within 

fo^the'°"  ^^^  y^^^  ^^^^^  ^^^  ^^^^  ^^  ^^^  order  confirming  such 

Commis-  partition. 

sioner. 

Civil  Courts  21.    No  Civil  Court  shall  entertain  any  suitorappli- 

from  enter-  cation   for   partition  of  a  taluqdari  estate :  provided  that 

taining  nothing  in   this   section   shall   be   deemed  to  affect  the 

applications  jurisdiction  of  His  Majesty's  High  Court  of  Judicature 

for  parti-  ^t  Bombay. 

tion,  •' 


Law  for  the  Partition  of  Revenue-paying 
Estates  in  Bengal. 

ACT    NO.    V    OF    1897. 

Passed  by  the  Lieutenant-Governor  of  Bengal 

IN  Council. 

{Received  the  assent  of   the  Lieutenant-Governor   on   the 
nth  September  iSgj,  and  of  the  Goverfior-Generat 

on  thf  2j;rd  Orfolxr,  iSgy.) 


AN    ACT   TO    AMEND   THE    LAW    RELATINCV    TO    THE 

PARrrnoN  of  estates. 


Whereas  it  is  expedient  to  amend  the  law  re- 
lating to  the  partition  of  estates  ; 

And  whereas  the  sanction  of  the   Governor-General    55  and  56 

Vict.,  c.   14, 

of  India   has   been   obtained,   under  section    5    ot   the 
Indian  Councils  Act,  1892,  to  the   provisions   contained    xiVofissz, 
in  section  12  of  this  Act   amending   the   Code   of  Civil    "g^s^^'' ^' °^ 
Procedure  ; 

It  is  hereby  enacted  as  follows  : — 

CHAPTER  I. 

Preliminarv. 

Short  title,  extent  ''     ^0     This   Act  mav   be  Called    Li^^:6,  s.  I.] 

and       Commence-     the  Kstatcs  Partition  Act,   1897  5 

ment. 

(2)  It  extends  to  the  territories  for  the  time  being 
under  the  administration  of  the  Lieutenant-Governor 
of  Bengal  ;  and 

o 
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(3''  It  shall  come  into  force  on  the  day  on  which 
it  is  first  published  in  the  Calcutta  Gazette  after  having 
received  the  assent  of  the  Governor- General. 

Note   i. — The  Act   was   first    published    in  the    Calcutta    Gazette 
of  8ih  December  1897. 

[1876,88.2  2.  (i)     On  and  from    that   day   the    Estates    Parti- 

and  3,  modi-  ^  •' 

^^•^O  Repeal    and   sav-     ^'^^    ^^^^    1 876,     shall     be    repealed. 

Ben.  VIII  J     /  '  '  Rut  — 

of  1876.  ^  •  iju:— 

{a)  This  repeal  shall  not  affect  the  previous  opera- 
tion of  the  said  Act,  or  anythins:  duly  done 
or  suffered  thereunder,  or  any  fine  incurred 
thereunder  ; 

Note  i.  — As   to    the    effect    of  repeal  See  Act  I    of   186S   sec.  6 
which  says 

"6.  Where  this  Act,  or  any  Act  of  the  Governor-General  in  Coun- 

T-ff    ,    r  1         cil,  or  Reeulation  made  after   the    commence- 

Erfect  of  repeal.  '  ^ 

ment  of  this  Act,  repeals  any  enactment 
hitherto  made  or  hereafter  to  be  made,  then,  unless  a  different 
intention  appears,  the  repeal  shall  not  — 

(a)  revive  anything  not  in  force  or  existing  at  the  time  at 
which  the  repeal  takes  effect  ;  or 

{b)  affect  the  previous  operation  of  any  enactment  so  repealed 
or   anything  duly  done  or  suffered  thereunder  ;  or 

{c)  affect  any  right,  privilege,  obligation  or  liability  acquired, 
accrued  or  incurred  under  any  enactment  so  repealed  ;  or 

{d)  affect  any  penalty,  forfeiture  or  punishment  incurred 
in  respect  of  any  ofifence  committed  against  any  enact- 
ment so  repealed  ;  or 

(e)  affect  any  investigation,  legal  proceeding  or  remedy  in 
respect  of  any  such  right,  privilege,  obligation,  liability, 
penalty,  forfeiture  or  punishment  as  aforesaid  ; 
and  any  such  investigation,  legal  proceeding  or  remedy 
may  be  instituted,  continued  or  enforced,  and  any  such 
penalty,  forfeiture  or  punishment  may  be  imposed  as  if 
the  repealing  Act  or  Regulation  had  not  been  passed." 

Note.  2— The  provision  of  an  Act  which  creates  a  new  right  cannot 
in  the  absence  of  express  legislation  or  direct  implication,  have  a 
retrospective  effect.  Lall  Mohan  Mukherjeez'j.  Jogendra  Chandra 
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Ray  1.  L.  K.,  14  Cal.,  636.  V^ide  albo  the    Full    Bench   Kuiir.i,'  in 
the  case  of  Jagadananda  Singh  vs.  Amrita  Lall  Sarcar.  I.  I..  R., 
22  Cal.,  767. 

id)  Where  in  any  pending  case  an  order  under 
section  63  of  the  said  Act  was  made  before 
the  said  day,  the  subsequent  proceedings 
shall,  unless  all  the  proprietors  request  other- 
wise, be  carried  on  under  the  said  Act,  as  if 
this  Act    had  not  been  passed  ; 

Section  O3  of  llie  Act  of  1S76  runs  thub  :  — 

"6^.     When    liic    Deputy  Collector   is    finally     satisfied    that    the 

papers  before    him,  whether    rent   rolls,  mcas- 

Notification  of      uremcnt  papers,  maps,  or  other  papers,  are  suf- 

date  for  deciding     ficient  and  sutificiently  correct    to    be  accepted 

the  mode  ot  par- 

tition.  or  adopted  for  the  purposes    of    the  partition, 

he  shall    make    an    order    to    that   effect,   and 

shall  fix  a  day  on  which  to    determine    the  general  arrangement 

of  the  partition,  and  shall  publish  a  notification    in    the    manner 

prescribed  by    section  one  hundred    and    tiiirly-four,    calling  on 

all  the  proprietors  to  be  present  on  tlie   day    so  fixed,  such    day 

being  not  less  than  thirty   or    more    than    sixty    days   after    the 

publication  of  the  notification  in  his    office,    and    shall    serve     a 

notice    to  the  same  effect  on  each  proprietor  or  his  agent.  " 

Note  i.— Where  an  order  was  made  in  a  partition  proceeding 
under  sec.  63  of  Act  VII  of  1876  (B.C.)  before  the  8th  De- 
cember 1S97.  on  which  date  Act  V  of  1897  (B.  C.)  was  passed 
all  proceedings  for  partition  must  (unless  all  the  proprietors  have 
requested  otherwise)  be  carried  on  under  Act  \'II  of  iS76(B.C.) 
as  if  Act  V  of  1897  (^B.  C.)  had  not  been  passed,  and  the 
question  of  the  maintainability  of  the  suit  should,  in  the  circum- 
stances, have  been  determined  with  reference  to  the  provisions, 
not  of  Act  V  1S97.  (B.C.),  but  of  Act  VII  of  1876(8.0 
1.  L.  R,,  36  Cal.,  page  726. 

[c)  Subject  to  clause  :^b)  of  this  section,  all  pend- 
ing proceedings  which  have  been  com- 
menced under  the  said  Estates  Partition  Act, 
1876,  before  the  said  day  shall  be  carried  on 
under  this  Act,  save  that,  where  in  any  case 
the  collector  has  before  that  dav  directed 
that  an  application  for  partition  be  admitted, 


cxvi  AfPtNUlX.  • 

section  1 1  of  the  said  Estates  Partition  Act, 
1876,  shall  apply  instead  of  clauses  {a)  and 
{/?)  of  section  1 1  of  this  Act. 

"II.  No  application  for  llie  parlilion  of  a  permanentiy-sellled  estate 

shall  be  admitted,  and  if  the  application    shall 
No  partition  of    have   been  admitted,    no    partition     shall    be 
a       permanently     ^^j-j-Iq^  out  In  accordance  with    such    applica- 
settled  estate   al-       .  .        ^   ^       c  c    »u„    ^.-^ 

lowed  if  separate     Hon,  if  the  separate  estate  of  any   of    the   pro- 
estate  liable    for     prietors  would  be  liable  for   an  annual  amount 

less    than      one     ^j  |^^j  revenue  not  exceedint,^  one  rupee,   until 

rupee         annual 

land  revenue  un-     the  proprietor  of  such    separate   estate  agrees 

lil         proprietor     [q  redeem  the   amount    of    revenue   for  which 
agrees  to  redeem.     ^.^  ^^^^^^  ^^,^^,^  ^^  y^^^^^^  j^^.  payment  of  such 

sum  as  the    Lieutenant-Governor  may  fix  with 
reference  to  the  circumstances  of  such  estate.'' 

[cf  Act  XIII  .X     Any  enactment  or   document   referring   to   the 

Ioo9i  S.  2  ^     '  ■' 

(3).]  said  Estates  Partition  Act,  1876,   or  to   any   enactment 

repealed  thereby,  shall,  so  far  as  may  be,  and  subject 
to  sub-section  (i)  of  this  section,  be  construed  to 
refer  to  this    Act     or   to  the   corresponding  portion 

thereof. 
[1876,5.4.]        '     2.     In  this  Act,  unless  there    be    something   repug- 

Definitions.  nant  in  the  subject  or  context, — 

[1876,  s  4  (v)]         ^^-j  "Board"  means  the  Board   of  Revenue   for   the 
territories  for  the  time  being  under   the   administration 
of  the  Lieutenant-Governor ; 
[1876.  s.  4.  (//)  "Collector"  means  the  Collector  of  the    District 

(xvii).j  on  the  revenue -roll  of  which  an  estate   which    is   under 

partition,  or  which  it  is  proposed  to  bring  under  parti- 
tion, is  borne,  and  includes— 

(a)  any  officer  whom  the  Board  generally  vests 
(as  it  is  hereby  empowered  to  do)  with  the 
powers  of  a  Collector  under  this  Act,  and 
to  whom  the  Collector  has,  with  the  sanc- 
tion of  the  Commissioner,  delegated  (as  he 
is  hereby  empowered  to  do)  any  of  his  func- 
tions in  respect  of  the  partition  of  an  estate, 
and 
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(Z*)  any  ollicer  whom  the  Board  specially  vests 
(as  it  is  hereby  empowered  to  doj  with  the 
powers  of  a  Collector  Tor  the  purposes  of  any 
partition   under  this  Act ; 

(Hi)   "Commissioner"    means   the   Commissioner   of    [1879,5.4. 

^         •^  (XVIII. )J 

Revenue  to  whom  the  Collector    engaged    in  making  a 

partition  is  subordinate  ; 

{iv)    "Deputy   Collector"    includes     any     Assistant    [i87<|,  s.  4, 

Collector,  Deputy   Collector   or   Sub -Deputy    Collector 

whom   the   Collector   may   appoint    (as   he   is   hereby 

empowered  to  do)   to  effect  a  partition  under  this  Act, 

or   to   conduct  any   of  the  proceedings  connected  with 

such  partition  ; 

(i')  "  Proprietor"  includes   every  person    who   is   in    t'.^7^';  -•  +• 
.         ,  -^    '^  (xiii.)J 

possession  ot  any  estate   under  partition  or  any  portion 

of  such  an  estate,  or  of  any  interest   in  any  such  estate 

or   in   any    part   of  such   an   estate,  as  owner  thereof, 

whether   or   not   such  person  is   a   recorded   proprietor 

of  the  estate  ; 

{vi)  "Recorded  proprietor"  means    a   person   whose    (J,\.)]^"'^' 
name  is  registered  on  the  Collector's   General    Register 
of  revenue-paying  land  as  proprietor  of  an  estate,  or  of 
any  share  or  interest  therein  : 

{vii)  The     words     "tenure,"    "permanent   tenure,"    ^xl°l'^^^' 
"holding"  and  "  tenant  "  have  the    meanings   attached 
to  them  in  the  Bengal  Tenancy  Act,  1^85  ; 

Note.— In  section  3  of  the  Bengal  Tenancy  Act  (Act  \III  of  1885) 
are  contained  the  definitions  of  the  following  terms. 

(i)  "Tenure"'    means   the    interest    of   a  tenure-holder  or  an  under 
tenure-holder. 

(2)  '-Permanent  tenure"    means  a  tenure    which    is    heritable    and 

which  is  not  held  for  a  limited  time. 

(3)  "Molding"  means  a  parcel  or  parcels  of  land  held  by  a  ryot  and 

forming  the  subject   of  a  separate  tenanc)-. 

(4)  'Tenant'"    means   a   person    who    holds    land    under   another' 

person,  and  is,  or  but  for  a  special  contract  would  be,  liable 
to  pay  rent  for  that  land  to  thai  person. 
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[1876,5.4.  {viii)     "Applicant"    means    any    person   who   has 

^"■^-'  apphed  to  the  Collector  under  the  provisions  of  this  Act 

for  the  separation  from  a  parent  estate  of  land  repre- 
senting the  interest  of  such  person  in  such  estate,  and 
for  the  assignment  to  him  of  such  land  as  a  sepa- 
rate estate  liable  for  a  demand  of  land-revenue  distinct 
from  that  for   which  the  parent  estate  is  liable  ; 

[1876,  s.  4.  (/.v)     "Estate'"  means   all   lands  which  are  borne  on 

^^"  ^'■'  the  revenue-roll  of  a   Collector  as  liable   for   the    pay- 

ment of  one  and  the  same  demand  of  land-revenue; 

[1876,  s.  4.  ( Vy     "Joint  undivided   estate''  means   an   estate   of 

which  two  or  more  persons  are  proprietors  ; 

[187G,  s.  4.  (.v/)     "  Parent  estate"   means  an  estate  for  the  parti- 

^■""'■^■^  tion  of  which  proceedings   are   in   progress   under  this 

Act,  or  of  which  the  partition  has  been  effected  under 
this  Act  ; 

[1876,  s.  4.  (xii)     "Separate  estate"   means   any   distinct  estate 

which  is  formed  by  the  partition  of  a  parent  estate 
under  this  Act,  or  for  the  formation  of  which,  by  such 
partition,   proceedings  are  in   progress   under  this  Act  ; 

[1S76,  s  4.  (,v//V)     "Land"  does    not  include   houses   or   other 

buildings  standing  thereon  ; 

niiofi8S5.  [xiv)     "Rent"     means     whatever    is   lawfully  pay- 

able or  deliverable  in  money  or  kind  by  a  tenant  to  his 
landlord  on  account  of  the  use  or  occupation  of  the  land 
held  by  the  tenant  ;  and  "rent  payable  in  kind"  means, 
in  money,  the  amount  which  would  be  determined  as 
the  rent  if  a  commutation  were  made  under  section 
40,  sub-section  (4),  of  the  Bengal  Tenancy  Act,   1885  ; 

Note. — The  definition  of  "Rent"  is  the  same  as  in  the  Bengal 
Tenancy  Act,  1885.  Section  40  of  the  Bengal  Tenancy  Act  is 
inserted  at  length    for  facility  of  reference  :  — 

"40(1)     Where  an  occupancy-raiyat    pays  for    a    holding    rent   in 

kind,   or  on    the   estiinated    value  of  a    portion    of 
Commutation     .i         „  »      ,  •  -.i    .1  .1 

of  rent  payable  ^''^  '^'^°P'  ^'^''^  "^^'^^  varying  willi  the  crop,  or  partly 
in  kinH.  ''1  one  of  those  ways  and  parti}'    in    another,  either 

the  raiyat  or  his  landlord  may    apply  to   have  the 
rent  co.Timiiled  to  a  money  rent. 
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(2)  riiL- .-ipplicatioii    may   be  maclf   to    the    Collector    or    sub-divi- 

sional ofticer,  or  to  an  officer  making  a  settlement  of  rents 
under  Chapter  X,  or  to  any  other  oflicer  specially  author- 
ized in    this  behalf  by  the    Local    Government. 

(3)  On  the  receipt  of  the  application  the  ofiicer  may  determine  the 

sum  to  be  payed  as  money-rent,  and  may  order  that  the 
raiyat  shall,  in  lieu  of  paying  his  rent  in  kind,  or  otherwise 
as  aforesaid,  pay    the  sum  so  determined. 

(4)  In  making  the  determination  the  officer  shall  have  regard  to— 
(^i)    The  average  money-rent    payable  by  occupancy- raiyats   for 

land  of  a  similar  description  and  with  similar  advantages 
in  the  vicinit)'; 

(^)  The  average  value  of  the  rent  actually  received  by  the  land- 
lord during  the  preceding  ten  years  or  during  any  shorter 
period  for  which    evidence  may  be  available  ;  and 

(c)  The  charges  incurred  by  the  landlord  in  respect  of  irri- 
gation under  the  system  of  rent  in  kind,  and  the 
arrangements  made  on  commutation  for  continuing  those 
charges. 

{<f)  Improvements  effected  by  the  landlord  or  by  the  occu- 
pancy-raiyat  in  respect  of  the  raiyat's  holding  and  to  the 
rules  laid  down  in  sec.  33  regarding  enhancement  of 
rent  on  tlie  ground  of  a    landlord's  improvement. 

(5)  The  order    shall    be    in    writing,  shall    state    the    grounds    on 

which  it  is  made,  and  the  time  from  which  it  is  to  take 
effect,  and  shall  be  subject  to  appeal  in  like  manner  as 
if  it  were  an  order  made  in  an  ordinary  revenue  pro- 
ceeding. 

(6)  If  the  application  is  opposed,  the  officer  shall  consider  whether 

under  all  the  circumstances  of  the  case  it  is  reasonable 
to  grant  it,  and  shall  grant  or  refuse  it  accordingly.  If 
he  refuses  it,  he  shall  record  in  writing  the  reasons  for  the 
refusal." 

(xv)    "Assets/'   when    used   with   reference  to  land,    [1876,5.4. 


means- 


(iii)] 


(a)  in  the  case  of  land  held  by  cultivating  raivats —  ['Sew.^ 

the  rent  payable  by  them  ; 

(b)  in  the    case   of  land  which    is    occupied    bv    a  [1876,5.7. 

proprietor — the   rent  which  midit  reasonably  ^^'^^-  '' 

1                     4.     1      4.         1                     111               ,   .         .    -  second 

be  expected    to    be    payable    by   cultivatmg  clause, 

raiyats  if  the  land  were  occupied  bv   them  ;  amplified] 
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[1876,5  7.  (c)     in  the  case  of  land  held  on  a   permanent  tenure 

xception  2.  which  was  created  by    all    the    proprietors  of 

the  estate,  and  which  by  any  law  for  the 
time  being  in  force  is  protected  against  the 
purchaser  at  a  sale  for  arrears  of  land-revenue 

the  rent  payable   by   the    holder    of 

such  tenure  ; 

r  o„r     ^  (dj    ill  the  case  of  land  held  on  a  tenure  which, 

[  1870,  s.  7.  ^    -*  ' 

Exception  3.]  although  not  protected   as   aforesaid,   is   admitted 

by  all  the  recorded  proprietors  of  the  estate  to  be  a 
permanent  tenure  subject  only  to  the  payment  of  an 
amount  of  rent    fixed  in  perpetuity,   and 

is  of  such  nature  that  the  rent  thereof  is  not 
liable  to  be  enhanced  under  any  circumstances  by 
the  proprietors  of  the  estate  or  any  person  deriving 
his  title  from  such   proprietors, — 

the  rent  payable   by   the   holder   of  such  tenure, 

whether  he  be  known  as  talukdar,  patnidar  or  mukarrari- 

dar  or  by  any  other  designation  ; 

[1876.  s.  7.  (e)     In  the  case  of  unoccupied  land   and   land    form- 

^modifiedf'  ing  portion  of  a  village  site— such   amount,    if 

any,  as  the  Deputy  Collector  may  determine 
with  reference  to  all  the  circumstances  of  the 
case, 

and  includes — 
[1876.  s.  4.  ( f)     all  profits  derived   out  of  land   by  proprietors 

^'"^■-  from  trees,  rights   of  pasturage,  forest  rights, 

fisheries  and   all  other  legal  sources  ; 

[1876,  s  4.  [xvi)  "Assets,"   when   used    with  reference    to    an 

^'^'•^^  estate,   means   the  assets  of  all  land  included 

in  the   estate ; 

[1876,54.  {x V ii)  "Chcii^ief     means   a   Chapter    of   this   Act; 


(vi.)] 


and 


[1876,  s.  4  (xn'ii)  ''Section"  means  a  section  of  this  Act. 

(XV.)] 


CHAPTER  II. 

Right  to  claim  Partition. 

4.     (i)  Subject  to  the  provisions  of  this  Act,   every    [1876,5.8.] 
Who    entitled    to     recorded   proprietor  of  a  joint    undi- 
ciaim  Partition.  vided  estate  who  is  in  actual  possession 

of  the  interest  in  respect  of  which  he  is  so  recorded 
shall  be  entitled  to  claim  a  partition  of  the  said  estate 
and  the  separation  therefrom  and  assignment  to 
him  as  a  separate  estate  of  land  representing  the 
interest  of  which  he    is  in  such  possession. 

(2)  Any  two  or  more  of  such  recorded  proprietors 
may  claim  that  land  representing  the  interests  of  all 
such  claimants  be  formed  into  one  separate  estate  to 
be  held  by  them  as  a  joint  undivided  estate  ;  and  every 
provision  of  this  Act  which  applies  to  an  applicant 
for  partition  shall  apply  to  any  two  or  more  persons 
making  any  such  claim. 

Note  i. — In  the  year  1226  F  (1819)  a  fourteen-anna  eight-gundas 
share  of  a  certain  Mouzah  was  permanently  settled.  The  re- 
maining one-anna  twelvegundas  share  was  permanently  set- 
tled in  1861.  This  share  was  sold  for  arrears  of  Government 
revenue  in  1873,  and  purchased  by  the  plaintiff,  who  subse- 
quently applied  to  the  Collector  for  partition  under  the  But- 
warra  Act.  The  Collector  refused  to  partition  upon  the  ground 
that  the  Act  was  not  applicable  to  the  partition  of  a  Mouzah 
held  jointly  by  the  proprietors  of  two  separate  estates.  The 
plaintiff  then  brought  the  present  suit,  to  which  he  made  the  Col- 
lector a  party,  to  obtain  a  declaration  that  he  was  entitled  to 
have  his  share  separated  from  the  fourteen-anna  eight-gundas 
share  by  metes  and  bounds,  and  also  for  a  decree  directing  a 
partition  of  the  whole  Mouzah  into  two  parts. 

Held, — that  so  far   as   the  plaintiff  on   the  one  hand  and  the 
owners  of  the  fourteen-anna  eight-gundas  share  on  the  other,  were 
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concerned,  the  Mouzah  could  be  partitioned,  but  that  such  parti- 
tion would  not  be  binding  upon  the  Government  unless  by  con- 
sent, Ajoodhya  Persad  versus  Collector  of  Durbhunga,  I.  L.  R., 
9  Cal.,  419. 

Note  2.— In  185 1,  an  estate  was  brought   under   Butwarrah  under 
the  provisions  of  Regulation  XIX  of  1814.     At  such   Butwarrah 
a  portion  of  the  estate  being  land  covered  with   water   and    unfit 
for  cultivation  was  not    divided,  but  left   joint   amongst  all    the 
co-sharers,  the  land  revenue  payable  on   account  of   the   whole 
estate  being  apportioned  amongst  the  several  estates  into  which 
the  portion  divided  was  split  up.     Subsequently,  on    the    portion 
remaining   joint   becoming    dry  and   fit    for   cultivation,  an    ap- 
plication was  made  by   one   of   the   co-sharers   to   the.  Collector 
to  partition  the  same  under   the  provisions  of    Bengal  Act    VIII 
of  1876,  but  that  officer  refused   to   do   so,   on    the   ground   that 
the    land    "did   not  bear   an     assessed    revenue    and    was   not 
shown  in  the  Towji." 

In  a  suit  brought  under  the  above  circumstances  to  compel 
the  Collector  to  make  the  partition,  and  in  the  alternative  to 
have  it  made  by  the  Civil  Court,  Held,  that,  though  the  reason 
given  by  the  Collector  for  refusing  was  an  erroneous  one,  he 
was  not  bound  to  make  the  partition  under  the  provisions  of 
Bengal  Act  VIII  of  1876,  as  the  land  in  suit  was  not  liable 
for  the  payment  of  one  and  the  same  demand  of  land  revenue, 
and  was  therefore  not  a  joint  undivided  estate  within  the  terms 
of  Section  4,  Clause  (9)   of    that    Act. 

Held,  also,  that  the  word  "Estate,"  as  used  in  Section  265 
of  the  Civil  Procedure  Code,  must  not  be  construed  in  the  same 
limited  and  defective  sense  in  which  it  is  used  in  Act  VIII  of 
1876,  but  must  be  taken  to  be  there  used  in  its  ordinary 
signification,  and  that  consequently  the  plaintiff  was  entitled 
to  a  decree  for  partition  under  the  provisions  of  that  section. 
Chunder  Nath  Nundy  versus  Harnarain  Deb  I.  L.  R.,  7  Cal., 
153,  approved.  The  Secretary  of  State  for  India  in  Council 
versus  Nundun  Lai  I.  L.  R.,  10  Cal.,  435. 

Note  3. — One  Ram  Kumar  Ghose  applied  for  partition  of  his 
undivided  one-anna  share  in  an  estate.  His  application  was 
opposed  by  his  co-sharers,  alleging  that  the  applicant  was  not 
in  possession  of  the  share  for  which  he  had  been  registered 
under  Act  VII  of  1876  ;  and  that  he  had  purchased  this  share 
except  some  specific  lands,  having  agreed  to  pay  the  entire 
revenue  of  the  share  without  any  deduction  being   made  for   the 
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lands  reserved.  The  Lower  Court  found  lliat  the  applicant  was 
not  in  possession  of  his  share  in  ail  the  lands  belonging  to  the 
estate  ;  and  that  there  were  fair  grounds  for  supposing  that  a 
bona-fide  dispute  existed  as  to  the  title  of  the  applicant  in  some 
lands  of  the  estate  :  on  this  the  Collector  entertained  the  objection 
and  disallowed  the  partition.  On  appeal,  the  Commissioner 
held,  that  the  burden  ot  proof  in  this  case  was  on  the  res- 
pondents, i.  e..  so  far  as  was  necessary  to  establish  the  fact  of 
a  bona-fide  dispute.  The  applicant  got  his  name  registered 
as  proprietor  of  one-anna  share.  It  was  a  mistake  on  the 
•  part  of  the  Deputy  Collector  to  say  that  it  was  an  exparte 
registration  ;  because  all  the  other  sharers  appeared  subse- 
quently and  had  their  shares  registered  without  any  allusion 
to  their  title  to  any  portion  of  the  one-anna  share.  The  Com- 
missioner, therefore,  held  that  as  at  that  time  no  such  title 
existed,  and  as  it  was  not  alleged  that  any  subsequent  alie- 
nation took  place  the  claim  made  was  a  fraudulent  one  and 
that  there  were  no  bona-fiides  in  the  transaction.  He 
therefore  reversed  the  Lower  Court's  decision  and  directed 
the  partition  to  proceed.  The  Board,  on  appeal,  by  the 
objectors  was  of  opinion  that  when  they  did  not  prove  by 
any  documentary  evidence  that  a  bona-fide  dispute  existed, 
or  that  the  applicant  was  not  in  possession  of  all  the  lands, 
there  were  no  grounds  for  staying  the  partition  proceedings 
and  the  Board  accordingly  confirmed  the  Commissioner's  order. 
(Board's  No.  i88  A,  dated  29th  March,    1888). 

Note.  4.  — Holders  of  permanently-settled  Estates  which  are 
subject  to  diluvion  are  not  entitled  to  claim  partition.  (Board's 
Proceedings  of  18th  April,  1889,  No.  108.  Collection  i.  File 
302.) 

Note  5. — An  application  having  been  made  by  a  Co-sharer  for 
partiton  of  his  3  annas  15  gundas'  share  from  the  12  annas 
5  gundas  interest  of  the  other  co-sharers  in  the  same  Mahal^ 
the  Collector  found  that  the  Mahal  was  joint  with  another 
estate  bearing  separate  number  in  the  Toivji  and  that  it  had 
been  illegally  separated  from  the  same.  The  Collector,  under 
Board's  letter  No.  293  dated  4th  September,  1838,  "that  an 
illegally  separated  estate  cannot  be  brought  under  partition" 
rejected  the  application  for  partition.  The  Commissioner 
having  confirmed  that  order  an  appeal  was  preferred  to  the 
Board.  The  Board  held  that  by  the  definition  of  the  word 
"Estate"  as  given  in  the  Act  VIII  of  1S76,  the  order  of  183S 
was  no  longer  applicable,  and  the  application  for  partition  should 
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have  been  entertained.  The  Board  also  said  that  even  if  it 
were  a  fact  that  the  lands  of  the  two  estates  were  mixed 
up  with  each  other  that  would  be  no  bar  to  partition 
proceedings  as  the  Board  had  previously  held  in  such  cases 
that  partition  could  proceed  under  the  provisions  of  sections 
112  and  ii6  of  the  Act.  Bhairab  Chandra  Ray  Chowdhuri 
and  others  appellants.  (Board's  No.  312  A,  dated  5th  May, 
1896.) 

Note  6. — Joint  possession  alone  is  not  a  sufficient  ground  for  com- 
pelling a  partition.  In  order  that  persons  may  be  co-parceners,  : 
and  so  have  a  right  to  partition,  not  only  must  they  be  joint  in 
possession,  but  that  joint  possession  must  be  founded  on  the 
same  title.  A  subordinate  tenure-holder  therefore  has  no  right 
of  partition  as  against  his  superior  landlord.  IMukunda  Lai 
Pal  Chowdhury  vs.  Lehuraux,  I.  L.  R.  20  Calc,  379.  But  see 
the  next  case. 

The  plaintiff  was  proprietor  of  an  entire  estate  pa)'ing  an 
annual  revenue  to  Government  of  Rs.  2,444.  In  1854  his  father 
gave  a  piitni  lease  of  an  undividsd  six  annas  share  of  the 
estate  to  the  defendants'  predecessors  in  title.  The  plaintiff 
alleged  that  the  land  being  held  /;';//«//,  although  he  and  the 
defendants  collected  separately  from  the  tenants  their  respective 
shares  of  the  rent,  difficulty  and  inconvenience  had  arisen  in 
the  management  of  the  property,  and  he  therefore  sued  to  have 
his  ten  annas  share  of  the  land  divided  by  metes  and  bounds 
from  the  six  annas  share  of  the  Putnidars,  the  land  of  the 
entire  estate  remaining  liable  as  before  for  the  entire  amount 
of  the  Government  revenve  payable  in  respect  of  it. 

Held,  by  the  Full  Bench  that  the  plantiff  was  entitled  to 
a  decree  for  partition.  Hemadri  Nath  Khan  vs.  Ramani  Kanta 
Roy.  I.  L.  R.,  24  Cal.,  575. 

Note.  7.  —  In  cases  of  joint  ownership  each  party  has  a  right  to 
demand  and  enforce  partition.  A  share-holder  of  a  Putni 
Talook  can  claim  and  enforce  a  partition  of  such  Putni  Talook 
as  against  his  co-sharers,  but  such  partition  would  not  affect  the 
liabilities  of  the  parties  under  their  contract  with  the  Zemindar. 
Shama  Sundari  Debi  vs.  Jardine,  Skinner  &.,  Co.,  12  W.  R., 
160. 

Note  8. — A  suit  will  not  lie  for  partition  of  a  portion  only  of  joint 
family  property.  Jogendra  Nath  Mukerjee  vs.  Jogobondhu 
Mukerjee.  I.  L.  R.,  14  Calc,  122. 

Also  Haridas  Sanyal  vs.    Fran    Nath    Sanyal,  I.  L.  R.,   12 
Cal.,  566. 
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Note  g. — In  a  suit  for  partition  in  respect  oi  a.  Mouza  held 
jointly  by  two  co-sharers  in  the  proportion  of  12  annas  and  4 
annas,  it  appeared  that  the  plaintiff  held  a  Mokiirari  of  a  small 
portion  of  the  share  of  the  12  annas  co-sharer,  while  the  defendant 
held  a  putni  of  the  entire  4  annas  share  of  the  other  co-sharer. 
The  Zemmdars  were  not  parties  to  the  suit,  the  object  of  the 
plaintiff  being-  to  have  the  small  area  in  which  he  had  a  4  annas 
share  divided  as  between  him  and  the  ptitnidar  of  the  entire 
4  annas  share. 

Ileld^  that  (i)  a  partition  of  the  kind  asked  for  could  not 
leo-aliy  be  made  without  the  Zemindars  being  made  parties  to 
the  suit,  and  (2)  that  a  partition  could  not  be  enforced  of  a  part 
of  the  estates  held  by  the  defendant.  Parbati  Charan  Deb  vs. 
Ainuddin  and  others  9  C.  L.  R.,  170. 

Note  10. — A  suit  will  not  lie  in  the  Civil  Court  for  partition  of 
portion  only  of  a  joint  estate.  Ramjoy  Ghose  and  another  vs. 
Ram  Runjan  ChaUravarti,  8  C.  L.  R.,  367.  The  correctness  of 
this  decision  is  open  to  question.  See  Radhakant  Shah  vs.  Bipro 
Das  Roy  (1904)  i.  C.  L.  J.  40. 

Note  ii. — A  Court  can  grant  partition  of  property  belonging  to  a 
joint  Hindu  family  situated  in  British  India  without  taking  into 
account  other  property  belonging  to  family  outside  British 
India.  Rdmacharya  vs.  Anant^charya.  I.  L.  R.,  18  Bom. 
389- 

Note  12. — A  purchased  the  fractional  interest  of  B,  the  recorded 
proprietor  of  an  estate,  at  a  sale  for  execution  of  decree  and 
was  given  possession  by  the  Civil  Court  in  the  usual  way  and 
got  his  name  registered  without  objection  under  the  Land 
Registration  Act.  An  application  was  made  by  A  for  the 
partition  of  his  share  under  Act  V  (B.  C  )  1897.  B  opposed  it 
urging  that  though  A  bought  his  share  and  though  he  got  his 
name  registered  without  objection,  yet  he  (A)  was  not  en- 
titled to  partition,  because  he  was  not  in  actual  possession  as 
required  by  section  4  of  Act  V  (B.  C.)  of  1897. 

The  case  having  come  before  the  Board  they  observed  that 
they  were  satisfied  that  A  had  obtained  possession  by  virtue, 
and  in  execution  of  a  Civil  decree  that  he  had  been  in  actual 
possession  of  the  share  so  sought  to  be  partitioned,  and  that  B  had 
been  doing  his  utmost  to  keep  A  out  of  possession.  The  board 
were  therefore,  not  prepared  to  admit  that  a  section  4  of  the 
Butwarra  Act  can  be  taken  advantage  of  in  support  of  bare-faced 
wrong-doing   and  lawlessness   and    directed    that    the    partition 
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should  proceed  (Butwaira  Collection  No.  7,  File  No.  69  of  1904, 
Serial  No.  5.) 

[1876,3.9.  2^     ^,j  If  the   interest   of  any   recorded   proprietor 

who    is    entitled   to    claim   partition  is 
Partition  according     an  Undivided  share    in   an    estate   held 
to  interest.  .^^   common    tenancy,    he   shall  be  en- 

titled to  have  assigned  to  him  as  his  separate  estate 
land  of  which  the  assets  shall  bear  the  same  proportion 
to  the  assets  of  the  parent  estate  as  his  undivided  share 
in  the  parent  estate  bears  to  the  entire  parent  estate. 

(2)  If  the  interest  of  such  recorded  proprietor  is  the 
proprietary  right  over  specific  mouzas  or  lands  forming 
part  of  the  parent  estate  and  held  by  him  in  severalty, 
he  shall  be  entitled  to  have  assigned  to  him  as  his 
separate  estate  the  said  mouzas  or  lands. 

(3)  If  the  interest  of  such  recorded  proprietor  con- 
sists of  an  undivided  share  held  in  common  tenancy 
in  specific  mouzas  or  tracts  forming  part  of  the  parent 
estate,  but  not  extending  over  the  whole  area  of  the 
parent  estate,  he  shall  be  entitled  to  have  assigned  to 
him  as  his  separate  estate  land,  situated  within  such 
specific  mouzas  or  tracts,  of  which  the  assets  shall  bear 
the  same  proportion  to  the  assetsof  such  specific  mouzas 
or  tracts  as  his  undivided  share  in  such  specific  mouzas 
or  tracts  bears  to  the  entire  mouzas  or  tracts  : 

Provided  that,  if  the  interest  of  such  recorded  pro- 
prietor consists  of  such  an  undivided  share  in  more 
than  one  mouza  or  tract,  he  shall  not  be  entitled  to  have 
land  assigned  to  him  in  every  such  mouza  or  tract,  but 
the  Collector  may  assign  to  him  as  his  separate  estate 
land  situated  in  any  one  or  more  of  the  said  mouzas  or 
tracts,  subject  to  the  condition  that  the  assets  of  such 
land  are  in  proportion  to  the  aggregate  of  the  interests 
which  he  holds  in  all  such  mouzas  or  tracts. 
New.  (4)  If  the  interest  of  such   recorded   proprietor   con- 

sists  partly   of  land  held  in  severalty,  and  partly  of  an 
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undivided  share  either  in  the  whole  estate  or  in  specific 
land  held  in  common  tenancy,  he  shall  be  entitled  to 
have  the  portion  of  the  common  land  falling  by  partition 
to  his  share  added  to  the  land  held  by  him  in  severalty, 
and  the  estate  thus  formed  shall  be  assigned  to  him  as 
his  separate  estate,  so  that  the  assets  shall  bear  the  same 
proportion  to  the  assets  of  the  whole  estate  as  his  interest 
in  all  the  land  and  undivided  shares  held  by  him  bears 
to  the  aggregate  interests  of  all  the  proprietors. 

(5)  If  the  interest  of  such  recorded   proprietor  is   of     [1876,5.9. 
more  than  one  of  the  kinds  specified  in  the  preceding  sub-         ^^^-'^ 
sections,  land  shall  be  assigned  to  him  as  far  as  possible 
in  accordance  with  the  principles  therein  laid  down. 

6.     Whenever  any  land  is  held  in  common   between        [New.i 
the  proprietors  of  two  or  more   estates 

Separation  of  land  ,   ,      •  i  ^-x- 

held  in  common  be-  not  bcmg  Under  partition,  any  one  or 
tween   the    propri-     j^^Qj-g  of  such  proprietors  may,  without 

elors  of  two  or  more  .  -  . 

estates,  when  the  applving  for  partition  of  their  several 
iZhioT  "°'  ""'^"'  estates  )nler  se,  apply  for  separation  of 
the  land  held  by  them  in  common, 
and  for  the  allotment  of  the  proper  shares  of  such  land 
to  each  of  their  separate  estates,  the  land-revenue  of 
those  estates  remaining  unaltered  ;  and  such  application 
shall  be  dealt  with  as  far  as  may  be  in  accordance  with 
the  provisions  of  this  Act. 

Note  i. — This  is  a  very  salutary  measure.  Previous  to  this  Act 
if  certain  lands  were  held  in  common  by  the  proprietors  of 
certain  estates,  the  proprietors  could  not  apply  for  separation 
of  the  lands  held  in  common  and  assignment  of  their  proper 
share  to  each  of  the  above  estates,  unless  the  proprietors  applied 
for  partition  of  their  several  estates  held  inter  se.  By  the 
present  section  that  obstacle  has  been  altogether  removed. 
The  proprietors  can  now  have  separation  of  land  held  in 
common  between  two  or  more  estates,  although  they  are  not 
under  partition.  The  only  restriction  that  has  been  imposed 
is  that  land-revenue  of  those  estates  will  remain  unaltered. 

Note    2. — The     lands     of     six     estates   were     held    in    common 
among   the   properties    of   those    estates.     A,    who    had    pur- 
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chased  two  of  the  estates  at  a  Revenue  sale  and  had  got 
symbolical  possession  of  thereof,  applied  to  the  Collector  under 
section  6  of  the  act  for  '  separation  of  the  lands  of  those  two 
estates,  B,  one  of  the  proprietors,  objected  to  the  application 
on  the  ground  that  as  A  was  not  in  actual  possession  of  the 
whole  of  the  two  estates  and  as  he  (the  objector)  was  in  adverse 
possession  of  a  part  of  the  lands  claimbed  by  A,  the  separation 
applied  for  should  not  proceed.  The  Collector,  however  ad- 
mitted on  the  grounds  (I)  that  the  symbolical  possession  by  A 
the  Revenue  sale  should  be  held  sufficient  under  the  Estates 
Partition  Act  :  and  (2)  that  the  objector's  admitted  separate 
possession  of  nearly  4  bighas  should  be  treated  as  an  encum- 
brance which  might  be  cancelled  under  section  37  of  Act  XI 
of  1859. 

With  regard  to  the  latter  ground,  it  did  not  appear  to  the 
board  from  the  papers  that  the  objector  held  the  lands  as  an 
under-tenure :  and  the  area  could  not,  besides,  be  regarded 
as  lying  exclusively  within  the  estate  under  partition,  since  that 
estate  had  no  specific  lands,  but  only  a  share  in  lands  held  in 
common  with  five  other  estates.  The  Board  held,  therefore, 
that  section  37  of  Act  XI  of  1859  could  not  apply.  They  con- 
sidered that  the  Collector's  first  ground  was  not  without  weight, 
and  remarked  that  when  the  lands  of  an  estate  sold  for  an 
arrear  of  revenue  are  held  in  common  with  other  estates,  it 
might  reasonably  be  argued  that  the  Collector  cannot  give,  and 
the  purchaser  cannot  take,  possession  of  specific  lands,  and  that 
symbolical  possession  must,  therefore,  be  accepted  for  the  pur- 
pose of  the  Estates  Partition  Act.  The  provisions  of  the  act 
requiring  applicants  for  partition  to  be  in  possession  of  their 
interests  are,  however  stringent.  Actual  possession  is  indis- 
pensable as  laid  down  in  section  4,  which  applies  to  proceedings 
under  section  6  :  and  in  the  present  case,  such  possession  would 
have  been  the  collection  of  rents  from  the  tenants.  The  board, 
therefore,  agreed  with  the  Commissioners  that  the  application 
for  partition  should  not  have  been  admitted.  (Butwara  Collec- 
tion No.  8  of  1902  Serial  No.  6). 

[1876,5.12.  7-     (0  Where    the   lands   of  an   estate    have   been 

modified.]  Partition  of  lands     divided  by  private    arrangement  form- 

under  Act  where  a     ally  made   and   agreed   to   by  all  the 

partition    has    been  / 

made    by    private     proprietors,   and   each  proprietor  has, 
arrangement.  j^^    pursuance   of    such    arrangement, 

taken  possession  of  separate  lands  to  be  held  in  severalty 
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as  representing  his  interest  in  the  estate,   no  partition  of 
the  estate  shall  be  made  under  this  Act  except — 

(a)  on  the  joint  application  of  all   the  proprietors, 
or, 

(d)  in  pursuance  of  a   decree   or   order   of  a  Civil 
Court. 

(2)  No  objection  to  the  partition  of  an  estate  under 
this  Act  on  the  ground  that  the  lands  have  been  dixided 
by  private  arrangement  shall  be  admitted  unless  it  is 
presented  before  the  Collector  records  a  proceeding 
under  section  29  declaring  the  estate  to  be  under 
partition. 

Note  r.— This  Section  reproduces  Section  12  of  the  Estates  Partition 
Act,  1876,  with  two  amendments,  namely,  (1)  a  provision 
that  the  Section  will  only  apply  where  the  private  arrange- 
ment has  been  formally  made  and  agreed  to  by  all  the 
proprietors,  and  (2)  a  clause  declaring  that  no  objection  to  the 
partition  of  an  estate  on  the  ground  that  the  lands  have  been 
divided  by  private  arrangement  shall  be  admitted  unless  it  is 
presented  before  the  Collector  records  a  proceeding  under 
Section  29  of  the  Act  declaring  the  estate  to  be    under  partition. 

Note  2. — A  partition  can  only  be  demanded,  as  of  right,  when  each 
of  the  separate  shares  is  made  liable  for  an  amount  cf  Govern- 
ment revenue  in  proportion  to  its  assets  as  compared  with  those 
of  the  undivided  estate.  When  a  private  arrangement  has  been 
made  among  the  proprietors,  by  which  certain  lands  have  been 
made  liable  for  an  amount  of  Government  revenue  not  bearing- 
the  same  proportion  to  the  assets  of  such  lands  as  tlie 
Government  revenue  of  the  entire  estate  bears  to  the  assets  of 
the  whole  estate,  a  partition  may  still  be  made  if  all  the 
proprietors  agree  to  it,  and  if  the  Collector  is  satisfied  that  the 
Government  revenue  is  sufficiently  secured.  But  no  such 
partition  can  be  made  except  on  the  joint  application  of  all  the 
recorded  proprietors,  and  unless  the  Collector  is  fully  satisfied 
that  the  interests  of  Government  will  not  be  endangered. 
(Board's  Proceedings  of  30th  September  1882,  No.  334. 
Collection  7,  File  20.) 

Note  3. — The  private  partition  of  an    estate,  such  as   that   contem- 
plated   by   this   section,    having   taken    place,    it  was  held  to  be 
O 
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binding  on  the  purchaser  of  a  portion  of  one  of  such  separated 
estates,  as  he  must  have  been  well  aware  at  the  time  of  his 
purchase  of  the  existence  of  a  private  partition  between  his 
vendor  and  other  co-proprietors.  He  could  not  therefore  claim 
a  partition  under  this  Act.  (Board's  proceedings  of  30th 
January  18S6,  No.  58,  collection  i.  File  67.) 

Note  4. — A  private  butwarra,  though  not  binding  against  the 
Government  or  against  a  purchaser  at  a  sale  for  arrears  of 
Government  revenue,  who  derives  his  title  directly  from 
Government  is  binding  as  between  the  parties  to  the  Butwarra 
and  persons  claiming  title  under  them.  Tripoora  Sundari 
Chowdluunni  vs.  Kali  Chandra  Ray  Chowdhury.      18  \v.  R.,  327. 

Note  5. — The  private  partition  contemplated  in    this  section  is    one 
of  the  entire  estate  and  not  merely  of  one  village  out    of   several. 
A  division  of  only  one  village  out  of   several,    however   complete 
the  arrangement,  would  in  no  way    operate  as  a  bar  to  partition. 
(Board's   proceedings  of  13th  March,  1S86  No.  98,   Collection  7, 
File  91.) 
Note  6.— The    Board   have   on  more  than  one  occasion  held  that 
the  partition  referred  to  in  this  section  as  sufficient   to   bar  pro- 
ceedino-s   for   a   butwarra  under  this  Act,  must  be  of  most  com- 
plete  and   formal  description,    that   there    must    be   a   distinct 
demarcation  of  the  lands  of  each  recorded  proprietor,  and    that, 
as   required   by    the  section  itself  clear  evidence  must  be  forth- 
coming   to    show    that    each    proprietor    of    the   estate    is    in 
possession    of   lands  severally   representing  his    interest   in  the 
estate.     (Board's    proceedings    of    13th  March,    1886,  No.  205, 
collection  7  File  35.) 
Note  7.— Where   an    application    for    partition    is  opposed  on  the 
ground  of  an  alleged  previous  private  partition,  it  is   incumbent 
on    the   objectors    not    only  to  establish  by  satisfactory  evidence 
the  fact   of    such    partition    having  taken  place  but  also  that  in 
accordance  with  such  arrangement  each  party  is  in  possession  of 
separate  lands  held  in  severalty  as  representing   his    interest   in 
the  estate.     (Board's  No.  437A,  dated  12th  June,  1885.) 

jSIoTE  8. — An  estate  was  at  first  privately  divided  in  two  equal 
shares.  After  some  years  it  w.as  privately  divided  into  six  equal 
shares,  .^fter  several  years  it  was  held  by  no  less  than  28  re- 
corded proprietors.  One  of  them  having  a  one-anna  interest 
applied  for  partition,  and  an  objection  was  preferred  that  there 
had  been  a  private  partition  which  under  this  Section  would  be 
^  bar  to  a  partition  under  this  Act.     The  Board   held   that   the 
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circumstances  haviiiij  changed  from  the  time  of  the  original 
private  partition  and  even  from  the  second,  when  tiiere  were  six 
equal  shares,  the  partition  could  proceed.  It  was  clear,  the 
Board  held,  that  the  division  into  six  puttees  did  not  represent 
the  existing  state  of  things  on  the  property,  and  that  it  could 
not  be  said  that  in  accordance  with  tliis  division,  each  of  the 
present  proprietors  w^s  in  possession  of  separate  lands  re- 
presenting his  interest  in  the  Estate.  (Board's  Proceedings  of 
29th  May  18S6,  No.  276,  collection  7,  File  472). 

Note  9.— In  an  estate  a  partition  of  which  was  applied  for  under 
this  Act,  there  had  been  a  private  partition  of  the  lands,  leaving 
68  bighas  held  in  ijmali  tenure.  The  case  having  come  up  to 
the  Board  in  appeal,  they  observed  that  "as  the  Commissioner 
has  rightly  remarked,  section  12  contemplates  the  divisions 
of  all  the  lands  of  an  estate,  and  separate  possession  of  each 
proprietor  or  set  of  proprietors  of  lands  representing  their  full 
interest  in  the  estate.  The  exclusion  of  the  68  bighas  is 
therefore  fatal  to  the  claim  of  a  private  partition  having  been 
effected.''  (Board's  Proceedings  of  4th  September  18S6,  No 
146,  Collection  7,  File  197). 

Note  10. — The  Collector  rejected  an  application  for  partition  on 
the  ground  that  there  had  been  a  previous  private  partition 
of  the  estate  within  the  meaning  of  section  7  of  Act  (B.  C.)  of 
1897,  and  his  order  was  upheld  by  the  Commissioner.  An 
appeal  having  been  prefered  to  the  Board,  they  reversed  these 
orders  and  directed  that  the  partitions  should  proceed.  The 
following  judgement  was  delivered  : — 

" It  seems  clear  that  a  division  of  the  land  of  the  estate 

was  made  in  the  year  1257  (corresponding  to  1850-51)  with  the 
consent,  apparently,  of  all  the  existing  proprietors.  In  ful- 
filment of  that  partition  two  pattis  were  formed.  Of  the  then 
existing  proprietors,  2  took  one  patti  and  8  the  other  patti. 
The  division  of  lands  still  holds  as  between  the  decendants  of 
the  proprietors  in  the  respective  pattis  and  those  who  have 
purchased  interest  from  them.'' 

"There  are  now  15  groups  of  proprietors  consisting  of 
33  persons  in  all.  The  question  is  whether  all  these  proprietors 
are  debarred  from  obtaining  separate  estates  and  complete 
individual  responsibilities  inter  se  because  56  years  ago  10 
proprietors  then  in  possession  made  a  division  of  the  estate  into 
2  blocks." 
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''  The  Collector  holds  tliat  the  private  partition  made  in 
1257  and  the  separate  possession  since  held  collectively  by  the 
proprietors  of  each  patti  bar  the  present  application  and  the 
Commissioner  comes  to  the  same  conclusion.  It  is  not  clear 
to  the  Board,  however,  either  that  in  1257  each  of  the  10  pro- 
prietors in  fact  took  possession  of  separate  lands  to  be  held  in 
severalty  as  representing  his  interest  in  the  estates,  or  that  even 
if  such  separate  possession  was  taken  in  1257,  that  partition  can 
bar  the  33  proprietors  of  the  present  day  from  obtaining  the  relief 
which  some  of  them  seek.'' 

"Section  5,  clause  expressly  provides  for  the  case  of  pro- 
prietors having  rights  over  specific  lands  held  by  them  in 
severalty  :  and  this  clause  furnishes  the  first  line  of  arrange- 
ment to  be  made  in  the  partition  of  an  estate  held  as  in  the 
present  case." 

"  In  this  view,  the  Board  think  it  unnecessary  to  discuss  the 
further  ground  of  appeal  which  has  been  based  on  the  fact  that 
27  bighas  of  land  are  held  in  common  tenancy  the  two-anna 
pattis.  The  partition  will  proceed,"  (Butwarra  collection  7, 
File  52  of  rgo6,  serial  No.  4). 

Note  ii. — An  estate  consisting  of  four  villages  was  under 
partition.  An  objection  under  section  7  of  Act  V  (B.  C.)  of 
1897  was  filed,  but  was  struck  off  as  it  was  not  duly  prosecuted. 
After  the  case,  however  had  reached  the  stage  of  settlement 
of  assests,  the  Collector  recommended  to  the  Commissioner 
that  the  case  should  be  struck  off,  and  this  recommendation 
was  accepted  by  the  Commissioner.  On  appeal  to  the  Board, 
they  set  aside  the  Commissioner's  order  and  directed  that  the 
partition,  should  proceed,  and  made  the  following  remarks  : — 

"It  is  observed  that  the  effect  of  the  Commissioner's  order 
has  been  to  deny  partition  to  a  very  large  body  of  proprietors 
who  are  under  an  ultimately  joint  responsibility  to  the  Collector. 
This  denial  is  based  on  the  ground  that  many  years  ago 
separate  liabilities  were  agree  upon  by  the  then  existing  body 
of  proprietors.  The  Collector  states  that  in  one  of  the  four 
villages  there  is  at  present  only  one  proprietors,  in  another 
village  there  are  51  proprietors,  and  in  the  remaining  two 
villages  there  are  11  pattis  and  10  pattis  respectively.  It  is 
stated  before  the  Board  that  there  are  in  all  241  proprietors  in 
this  estate  and  they  desire  18  new  estates  to  be  formed.  About 
50  of  the  proprietors  have  actually  been  represented  before 
the  Board  and  have  asked  that  the  partition  may  proceed. 
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"It  is  the  opinion  of  tlie  Board  thai  unless  the  estate  of 
things  which  is  provided  for  in  section  7  of  the  Act  can  be  sold 
at  the  present  moment  to  exist  in  tliis  estate,  tliere  is  no 
sufficient  reason  for  refusint^  to  allow  partition  to  proceed.  The 
Board  turn  therefore  to  consider  the  term  of  Section  7  and  tlie 
interpretation  that  have  been  put  upon  it  in  their  rulings.  The 
Collector  has  referred  to  the  ruling  of  1884  which  is  cited  in 
note  I  under  Section  34  in  the  Manual  of  1902.  Other  relevant 
rulings  are  cited  in  the  notes  under  Section  7  of  the  act.  It  will 
be  seen  that  in  the  ruling  of  the  29th  May  18S6  the  Board  held 
that  an  ancient  partition  of  an  estate  into  two  equal  shares  after- 
wards divided  into  6  equal  shares  did  not  bar  a  partition  at  a 
later  date  there  were  23  recorded  proprietors. 

"Section  7  of  the  Act  of  1897  correspond  to  section  12  of 
the  Act  of  1876  with  the  addition  of  words  requiring  that  when 
a  private  arrangement  is  pleaded  in  bar  of  a  partition,  that 
arrangement  must  be  shown  to  have  been  formall}'  made  and 
agreed  to  by  all  the  proprietors.  An  explanation  has  also  been 
added  to  Section  7  requiring  that  an  objection  under  this  Section 
must  be  pleaded  before  the  Collector  records  an  order  under 
Section  29.  The  Board  have  referred  to  the  debates  in  Council 
which  preceded  the  passing  of  the  Act  of  1897  and  they  find 
that  it  was  proposed  in  Council  (page  250  of  volume  29  of  the 
Debates  of  1S97)  that  after  the  "  proprietors  "  in  this  Section 
should  be  inserted  the  words  "  existing  at  the  time  when  the 
arrangement  was  made.''  The  Hon'ble  Member  in  charge  of  the 
Bill  however,  declined  to  accept  the  amendment  proposed.  He 
stated  that  the  Select  Committee  had  considered  the  proposal 
of  amendment  and  were  of  opinion  that  the  words  suggested 
w'ere  superfluous.     The  Hon'ble  Member  added  as  follows  •."— 

"  The  arrangement  made  by  all  the  proprietors  must  be 
the  proprietors  must  be  by  the  proprietors  existing  at  the  time 
because  proprietors  were  not  then  existing  could  not  have  made 
an  arrangements  and  persons  who  became  proprietors  after 
the  making  of  arrangements  were  not  proprietors  at  the  tim§ 
the  arrangement  was  made. 

"The  rulings  quoted  above  and  the  arguments  of  the 
Hon'ble  Member  in  charge  of  the  Bill  appear  to  the  Board,  as 
at  present  constituted,  to  be  reasonable  in  the  interests  of 
proprietors.  It  is  not  reasonable  or  expedient  that  a  body 
of  over  200  proprietors  or  any  of  them  should  be  unable  to 
obtain    complete   individual    security  and  responsibility    to    the 
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Collector  because  many  years  ago  four  persons  or  groups  of 
persons  divided  their  responsibilities.  Nor  would  it  be  a 
sufficient  answer  to  state  that  it  is  open  to  the  proprietors  to  go 
to  the  Civil  Court.  It  is  for  the  Collector  to  give  them  the 
relief  which  they  require  from  the  yoke  of  joint  responsibility 
which,  in  the  village  if  not  in  the  inter-village  relations,  may 
be  intolerable. 

"The  Board  consider  that  the  provisions  of  section  7  should 
be  allowed  to  operate  in  bar  of  partition  only  when  it  is  sure 
that  all  the  conditions  of  the  section  were  fulfilled  and  exist 
unchanged.  They  hold  that  it  is  still  more  necessary  to  insist 
upon  the  fulfilment  and  continuance  of  the  conditions  laid  down 
in  section  7  when  these  conditions  are  taken  into  account  in 
proceedings  under  section  34"  (Butwarra  collection  7,  file  49 
of  1906,  serial  No.  4.) 

Note.  12. — The  mere  fact  that  there  is  division  of  the  lands 
between  many  groups  of  proprietors  as  ascertained  and  recorded 
by  the  Settlement  Department  is  in  no  way  a  bar  to  an  appli- 
cation for  partition  by  the  Collector.  Section  5  of  the  Act 
expressly  contemplates  a  state  of  things  in  which  recorded 
proprietors  may  have  proprietory  rights  in  specific  mouzas  or 
lands,  and  it  directs  as  to  how  the  Collector  is  to  proceed  in 
such  circumstances.  Section  7  only  comes  into  operation  in 
bar  of  an  application  for  partition  by  the  Collector  if  it  be 
shown  that  "the  lands  of  an  estate  have  been  divided  by  private 
arrangement  formally  made  and  agreed  to  by  all  the  proprietors 
and  that  each  proprietor  in  pursuance  of  such  arrangement, 
has  taken  possession  of  seperate  lands  to  be  held  in  severalty 
as  representing  his  interest''. 

In  the  particular  case  under  reference  no  attempt  was 
made  before  the  local  officers  or  before  the  Board  to  prove 
that  any  such  formal  arrangement  or  agreement  was  ever  come 
to :  nor  was  any  document  produced  with  regard  to  such 
agreement :  nor  was  the  date  of  such  arrangement  or  agreement 
suggested. 

A  copy,  extract  from  Register  D,  showed  that  in  one 
of  the  six  villages  containing  lands  belonging  to  this  estate 
there  were  30  groups  of  proprietors  owning  shares,  in  another 
village  23  groups,  in  another  village  43  groups,  and  so  on. 
To  deny  separate  responsibilities  to  any  one  of  the  hundred 
or  more  of  proprietors  of  this  estate  and  to  all  of  them  because 
their   interests   had   been   ascertained  and   recorded  by  groups 
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and  individuals  as  ihey  necessarily  must  be  ascertained  in 
settlement  and  registration  proceedings  was  held  by  the  Board 
to  be  a  misapplication  of  provisions  of  section  7.  (Buiwarra 
collection  7,  file  88  of  1906.) 

8.     Notwithstanding     anything    hereinbefore    con-    r^^-je,  s.  lo] 
Tenants   for   life     taincd,  no  pcrson  having  a  proprietary 
not  entitled  to  claim     interest   in   an   estate   for  the  term  of 
^^^ ' '°  ■  his  hfe  only  shall  be  entitled   to  claim 

partition  under  this  Act. 

Note.  i.  —  A  Hindu  who  has  succeeded  to  a  share  in  a  revenue- 
paying  estate  as  heir  to  her  deceased  husband  is  not  a  person 
having  a  proprietary  interest  in  an  estate  for  the  term  of  her 
life  only,  within  the  meaning  of  S.  10,  Beng.  Act  VIII  of  1876. 
Even  if  she  were,  a  Civil  Court  would  not  be  debarred  from 
decreeing  partition  of  a  revenue-paying  estate  at  her  instance 
if  a  proper  case  for  the  passing  of  such  a  decree  be  made  out 
by  her. 

Jadomoney   Debee    v.    Saroda  prossonna  Mookerjee  (1  Boulnois, 
120.) ;  Phcol  Chand  Lull  v.  Rughoobuns  Sahoy  (g  IV.Ii.,  loS.J; 
Katama   Natchiar   vs.    The    Rajah    of  Shivagiaiga   (p  Moore's 
i-  -l-i  5JP-)  ;  n^id  Bhagabatti  Dabee  v.  Choxvdiiry  Bhola   Nath 
Thahoor  {L.  R.  2  I. A.,  2S6.)  referred  to. 

For  principles  on  which  Courts  should  order  partition  at  the 
instance  of  a  Hinu  widow  See  Mahadcaya  Kocr  i*.  Haruk  Narain, 
I.  L.  R.,  9  Cal.,  244. 

Note  2.  — A  Hindu  widow  and  a  recorded  share-holder  of  an  estate 
having  an  adopted  son  applied  to  have  her  share  of  the  estate 
partitioned  off.  The  application  to  the  Collector  was  opposed 
by  one  of  the  co-proprietors  of  the  estate  on  the  ground  that 
her  interest  in  the  estate  was  one  for  life  only,  and  that  therefore 
under  section  10  of  the  Act  she  was  not  entitled  to  claim  a 
partition.  The  Collector  held  that  with  reference  to  the  opinion 
expressed  by  the  High  Court  in  the  case  oi  Mahadeo  verst4s 
Hurruck  Narain  (I.  L.  R.,  9  Cal.,  244),  the  widow  was  bound  to 
establish  in  a  Civil  Court  exceptional  circumstances  justifying 
her  application  for  partition.  The  Commissioner  on  appeal 
remanded  the  case  with  instructions  that  the  partition  should 
be  allowed  to  proceed  if  the  adopted  son  of  the  widow  was 
of  age  and  of  sound  mind,  and  there  was  no  reasonable  objec- 
tion  on   his   part.      The    Commissioner   subsequently    stopped 
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the  partition  proceedings.  The  adopted  son  having  given  his 
consent,  it  was  eventually  held  by  the  Board  on  appeal  that  as 
the  name  of  the  applicant  was  recorded  in  the  Collector's 
register  in  respect  of  her  share  for  the  partition  of  which 
she  claimed,  and  as  her  possession  was  not  disputed  and  the 
interests  of  the  heir  presumptive  were  according  to  the  terms 
of  the  decision  of  the  High  Court  not  injuriously  affected  by 
an  order  for  partition,  the  appellant  Hindu  widow  was  entitled 
to  the  partition  she  claimed.  (Board's  Proceedings  of  19th 
March,  1886,  No.  112  Collection  9,  File  132.) 

Note  3. — In  a  case  the  Collector  rejected  the  application  of  a 
Hindu  widow  for  the  partition  of  her  share  in  a  joint  undivided 
estate  on  the  ground,  among  others,  that  as  she  held  a 
proprietary  interest  in  the  estate  for  the  term  of  her  life  only, 
she  was  debarred  under  the  provisions  of  section  10  of  the 
Act  from  claiming  a  partition  of  her  share. 

Note  4. — The  mutwali  of  a  waqf  is  not  necessarily  debarred  under 
this  section.  (Board's  Proceedings  of  30th  December,  1899, 
No.  77,  Collection  7,  File  119) 


CHAPTER  III. 

Security  of  the  land-revenue, 

[1876  s.  5,  9.     No  partition  of  an  estate  made  after  the  com- 

"^°'^'^^'^-^  mencement  of  this  Act  shall  relieve  any 

Future   partitions       -i        1  r  i-   1  mv      ^      .li         /■- 

rot  to  relieve  land     ^^^"(1  irom  liability  to  the    Government 
frorn    liabiiitiy  for     for  ^\^q   ^q^^i   demand  of  land-revenue 

total    land-revenue, 

unless      made    as     assessed   upon  the  estate  of  which  the 
prj^^vided    in     this     j^^d  forms  part,  unless  the  partition  is 
made  as  herein  provided. 

[1876,  s.  6,  10,     Except   as   otherwise   provided  in  this  Act,  the 

^°  ^  ^  'i  amount   of  land-revenue   assessed   on 

Amount   of    land 

revenue tobeassesed     each   Separate   estate   shall   bear    the 
on    each    separate     game  proportion  to  the  whole  amount 

of  land-revenue  for  which  the  parent 
estate  was  liable  as  the  assets  of  such  separate  estate 
bear  to  the  whole  assets  of  the  parent  estate. 
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11.  Subiect   to   clauses   (h)   and  (f)   ofsection2of    [1876  si  i, 

this    Act,   no   partition    of  an    estate  ^ 

panufJ^ores  j;     Shall  be  made,  and  no  application    for 
with    reference    lo     ^he   partition   ot    an   estate    shall    be 

land-revenue.  ,      .         . 

admitted, — 

(a)  If  the  annual  amount  of  land-revenue  for 
which  the  separate  estate  of  the  applicant 
would,  after  partition,  be  liable  would  not 
exceed  ten  rupees  ;  or 

(if)  if,  after  separation  of  the  applicant's  interest, 
the  annual  amount  of  land-revenue  for 
which  the  separate  estate  of  the  remaining 
proprietor  or  proprietors  would  be  liable 
would  not  exceed  five  rupees  ;  or 

(r)  if  the  Collector  considers  that  for  any  reason 
any  of  the  separate  estates  would  be  likely 
to  prove  an  insufficient  security  for  the 
payment  of  the  land-revenue  which  would 
be  separately  charged  upon  it. 

Note  i. —  Compare  tliis  willi  sec.  11  Act  \'III  (B.C.)  of  1876. 

12.  (i)  Any  Civil  Court  w^hich  has  made  a  decree 
Execution  of  decree     for  the   partition   or  for   the  separate 

for  partition.  possessiou  of  a  share  of  an   undivided     rxiVoTiS82 

estate  paying  land-revenue  to  the  Government  may, 
notwithstanding  anything  in  section  265  of  the  Code 
of  Civil  Procedure,  cause  the  decree  to  be  executed 
in  the  manner  prescribed  in  section  396  of  that  Code  ; 
and,  if  it  does  so  the  joint  and  several  liability  of  the 
entire  estate  for  the  whole  of  the  land-revenue  charge- 
able upon  it  shall  not  be  prejudiced  or  affected. 

(2)  If  any  decree  is  sent  to  the  Collector  for  exe- 
cution under  section  265  of  the  said  Code,  the  execution 
thereof  shall  be  subject  to  the  restrictions  imposed  by 
section  1 1  of  this  Act, 

A^.B. — Sections  265  and  396  correspond  to  Sec.  54  and  order  XXV  J 
Rules  13  and  14  of  the  Code  of   1908  respectively. 


CXXXVIU  APPENDIX. 

Note  i. — It  is  clear  that  the  Civil  Court  exercises  concurrent  Juiis- 
diction    with  the  Revenue  authorities  in  the  partition  of    estates, 
with  this    distiction    that    wIVile    tlie    Revenune    authorities   are 
empowered  not  only  to  divide   the    lands,    but   also  to  apportion 
the  land    revenue    and    thus    form    separate    estates,    the    Civil 
Court  is  competent  only  to  divide  the  lands  and  .srive    possession 
of  them  to    the    respective    shares.     Suits   for    the    partition,  or 
for  the    separation,  of  a    share    of    an  undivided    estate    paying 
revenue  to  Government    are  among  those    specified  in    Chapter 
XIX  of  the  Code  of  Civil    Procedure,    relating    to  the  execution 
of  decrees  :    and  section    265    provided    for   the  execution  of  the 
decrees  in  such  cases  by  the  Collector,  according    to  the  revenue 
law  for  the  time  being  in  force  for    partitions.     This   jurisdictioji 
of  the  Civil  Court  in  partitions  is  recognized    and  even  amplified 
by  Sec,  12  Act  V.  (B.  C.)  of  1897  which  authorizes  those  Courts, 
at  their    discretion,    to    give  possession  themselves  under  their 
decrees,  instead  of    observing  section    265  of  the  Code    of    Civil 
Procedure,  provided  that  in  such  cases  the    entire    estate   would 
continue   liable    for   the    land    revenue.     The  Estates    Partition 
Act  further  empowers  the  Civil    Courts  by   section    28  to    direct 
the  Collector,    when  an  application  for  partition  has    been   made 
to  him,    to   assign    to    a    sharer    land    representing    a  specified 
interest  in  the  estate,  or  in  any  specified  village   or  tract    of    the 
estate,  or  to  divide  off  any  specified  land  or  villages   and   assign 
it  or  them  to  a    sharer,    and,  in  each    case,    to  form    a    separate 
estate  of  the  portion  of  the  parent  estate  so  assigned.     The  land 
revenue  to  be  paid  by  the    separate   estate    must  not,    however, 
be  specified  in  the  order,  the  duty  of  assigning  it  being  expressly 
reserved  to  the  Collector.     The  jurisdiction  of    the    Civil  Courts 
is    not   stayed   even    after  an   estate   has    been    brought    under 
partition  by    the    Collector,  or  the   separate    estates  formed    by 
the  Collector  have  been  constituted,  with  separate  liability  for  the 
land  revenue:  but,  concurrently  with    the  proceedings  under    the 
Estates  Partition  Act,  decrees  specifying  the  extent  of    interest 
of   individual  sharers   may    be    made,   subject  to  the  conditions 
that  they  shall  be  made  in  recognition  of  the  proceedings  before 
the  Collector,  and  shall  be  framed  so  as  to  admit  of  their  being 
carried  out  without   disturbing   the  Collector's    order  specifying 
the  separte  estates  which  are  to  be  formed,  or  the  division  of  the 
parent  estate  into  separate  estates  which  may  have  been  actually 
made    (  section  25,  26  and  27  ).     The  jurisdiction    of    the   Civil 
Courts  in  partition    is   thus    full  and  well    specified    in  the  law. 
Notwithstanding   the  provisions  of  the  Code  of  Civil   Procedure 
and  the    Estates   Partition  Act   which   have    now  been  quoted, 
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it  has  been  argued  in  certain  appeals  to  tlie  Board  that  section 
4  of  the  latter  act  gives  a  right  to  claim  partition  in  the  Collec- 
torate  which  cannot  be  affected  by  a  civil  suit  for  partition 
This  contention  cannot  be  accepted.  The  right'conferred  by  the 
section  is,  in  the  first  place,  not  absolute.  TIic  Collector  may, 
for  any  reason  wliicli  appears  to  him  good  and  sufficient, 
reject  an  application  for  partition  (  section  22  )  :  and  the 
Comissioner  may,  similarly  order  a  partition  to  be  struck  off 
the  file  if  it  appears  to  him  that  any  sufficient  reason  exists  why 
the  partition  should  not  he  proceeded  with.  A -discretion,  which 
may  be  exercised  with  considerable  freedom,  is  thus  left  to  the 
Revenue  authorities.  In  the  second  place,  the  right  to  partition 
is  given  only  in  respect  of  an  interest  in  the  estate  generall}',  or 
in  specific  mouzas  or  lands  (  section  5  )  of  which  tlie  applicant 
is  in  actual  possession.  Possession,  wlicn  deternined  by  a  decree 
of  the  Civil  Court  must  be  upheld.  It  follows,  accordingly  that 
a  Collector  is  bound  to  recognize  any  such  decree  in  deciding  as 
to  the  actual  possession  of  the  sharer  before  admitting  an  appli- 
cation for  partition.  In  the  Board's  opinion,  therefore,  partition 
cannot  be  claimed  under  section  4  of  the  Estates  Partition  Act 
without  reference  to,  or  in  disregard  or,  any  proceedings  which 
may  have  been  taken  in  the  Civil  Court. 
Note  2. — The  Board's  view  is  that,  in  the  exercise  of  their  con- 
current jurisdiction,  the  Civil  Court  and  the  Collector  must 
each  take  cognizance  of  proceedings  for  partition  of  the  same 
estate  already  instituted  before  the  other.  If  a  suit  for  partition 
has  been  instituted  in  the  Civil  Court,  the  Collector  should  not 
admit  an  application  for  partition  His  special  function  of  asses- 
sing the  land  revenue  on  the  separated  shares  can  be  exercised 
after  the  lands  havo  been  divided  by  the  Civil  Court.  If,  on 
the  other  hand,  the  Collector  has  brougt  an  estate  under  parti- 
tion, the  Civil  Court  should  not  allow  a  suit  for  partition  of 
the  lands,  but  may  only  admit  a  suit  for  the  declaration  of  the 
extent  of  interest  of  a  sharer,  subject  to  the  conditions  laid 
down  in  sections  26  and  27  of  the  Estates  Partition  Act,  already 
quoted.  When,  again,  a  decree  has  been  made  by  the  Civil 
Court,  the  Collector  is  bound  to  accept  the  division  of  the  lands 
carried  out  under  the  decree,  and  his  action  should  be  limited 
to  adjusting  the  revenue  for  the  several  estates  thus  formed  in 
proportion  to  their  assets.  For  instance,  if  a  four  anna  sharer 
has  been  assigned  lands  with  assets  equal  to  five  annas  of  the 
entire  assets  of  the  estate,  the  Collector  should,  unless  special 
reason  exists  for  a  departure  from  that  course,  assess  the 
separate  estate  with  live  annas  of  the  revenue  of  the  parent  estate. 
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The  Collector  may  be  set  in  motion  by  the  Civil  Court  either 
under  section  265  of  the  Code  of  Civil  procedure  or  section  28 
of  the  Estates  Partition  Act. 

Note  3. —  A  conflict  of  jurisdiction  between  the  Civil  Court  and  the 
Collectorate  should  manifestly  be  avoided,  and  it  is  for  this 
reason  that  the  jurisdiction  of  each  should  be  stayed  or  restricted 
by  action  already  taken  by  the  other.  (Board's  Proceedings 
of  the  4th  May  1901,  No.     205  Collection  7,  File  60  ). 

Note  4. — The  Board  are  of  opinion  that  the  arguments  contained 
in  the  Proceeeings  of  igoi  above-quoted  under  this  section  go  too 
far  and  do  not  give  sufficient  weight  to  the  provisions  of  Chapter 
III  of  the  .^ct.  Those  arguments  appear  to  imply  that  the  Col- 
lector is  bound  to  give  a  separate  estate  with  separate  revenue 
in  exact  conformity  with  the  separation  of  lands  and  separate 
possession  given  by  a  Civil  Court.  Such  a  contention  seems  to 
be  not  only  in  contravention  of  the  Statutory  prohibition  of 
section  11,  but  also  it  distinctly  over- rules  the  provision  of 
section  12,  and  it  would  take  away  all  discretion  from  the  Col- 
lector under  section  13.  The  whole  purpose  of  the  Partition  Act 
as  a  Revenue  Act,  the  whole  ground  on  which  the  Government 
has  reserved  to  itself  powers  to  interefere  in  and  to  take  under 
its  direction  and  control,  any  partition  of  an  estate  would  thus 
be  removed  and  the  Collector  should  become  nothing  more  than 
an  official  Registrar  of  the  decree  of  the  Civil  Court,  which  he 
would  be  bound  to  supplement  by  giving  a  separate  revenue  to 
the  lands  of  wliich  the  Civil  Court  might  give  separate  posses- 
sion to  a  co-sharer. 

Note  5. — It  is  not  desirable  that  the  decisions  of  the  Collector  and 
of  the  Civil  Court  as  to  possession  of  any  plot  should  clash. 
But  the  Board  do  not  think  that  any  proprietor  can  claim  to 
have  a  separate  estate  created  of  parcels  of  land  scattered  in 
such  a  way,  as  in  the  opinion  of  the  Collector,  to  endanger  the 
safety  of  the  land  revenue.  If  the  Civil  Court  decision  is  of 
such  a  nature,  the  Collector  may  refuse  partition,  and  the  only 
way  in  which  a  revenue  partition  can  then  be  made  is  under 
proviso  (a)  of  section  13  of  Act  V  of  1897.  The  power  of  the 
Collector  to  stop  proceedings  if  the  safety  of  the  land  revenue 
is  endangered  appears  to  be  absolute,  and  he  cannot  be 
compelled  to  give  a  separate  revenue  to  any  lands  if,  in  his 
opinion,  there  is  this  danger. 

Note  6.— The  views   expressed   above  as   to  the   powers   of   the 
Collector   to   refuse   partition   are  referred  to  in  paragraph    I  of 
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the  note  to  this  section,  but  appear  to  be  ignored  in  paragraph 
2  of  this  note.  It  appears  to  be  even  doubtful  if  a  parly  who 
has  obtained  a  Civil  Court  decree  for  specific  lands  of  an  estate, 
which  are  so  scattered  that  they  cannot  in  the  opiiiion  of  the 
Collector  with  safety  form  a  new  revenue-paying  estate,  can  for 
ever  debar  ail  his  co-proprietors  from  obtaining  seperate  reve- 
nue-paying estates  for  their  shares  by  holding  on  to  his  own 
specific  lands.  Such  a  case  would,  however,  correspond  to  a 
case  under  section  7  of  the  Act  and  the  bar  could  only  be 
removed  by  consent  or  decree  of  a  Civil  Court.  The  Collector 
is  so  far  restricted  oy  the  action  of  the  Civil  Court  and 
in  this  matter  there  should  be  no  conflict  of  jurisdiction 
between  them.    (  Butwarra    Collection    No.    7,    File    No.  67    of 

1903) 

13.     The  Collector  may  refuse  to  admit  an   applica-    [1876.  s.  13, 
tion    for   the    formation   of  land  held    "^°  '^^  '-' 
pa!'t?iIon  °  which       i"  Severalty  into   a   separate  estate,  or 
would  result  in  for-       to  proceed  with  a  partion   undertaken 

mation    of     estate  t        •  ■,      •.. 

scattered  so  as  to       OH  such  an  application,  or  to  admit  or 
endanger  the  safety       proceed   with  anv    Other     application 

of  the  land-revenue.         ^  ^        -  ^^ 

for  partition,  if  in  consequence  of  the 
land  being  intermingled  with  that  held  by  other 
proprietors,  the  result  of  the  partition  would  be  to  form 
out  of  a  compact  estate  one  or  more  estates  consisting 
of  scattered  parcels  of  land  in  such  a  way  as,  in  the 
opinion  of  the  Collector,  to  endanger  the  safety  of  the 
land-revenue  :     Provided  as  follows  : — 

(a)  a  partition  may  be  allowed  in  any  such  case 
if  the  recorded  proprietors  agree  to  such 
a  distribution  of  land  as  would  make  the 
estates  formed  by  the  partition  reasonably 
compact  ; 

{b)  Xothing  in  this  section  shall  be  deemed  to 
prohibit  the  partition  tinto  separate  estates 
of  any  parent  estate  which  before  such  parti- 
tion is  not  compact  and  consists  only  of 
scattered  parcels  of  land. 
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[1876,5.14.]  14.     Xo     proprietor  who  has  alienated  any   portion 

of  his  interest  in  an    estate,    or    in  any 
Interest  alienated       specific  land  of  an    estate,   by    private 

wiih   speci.il     con-  .  ,         ,  ,.   .  ,  , 

dition  as  to  liabi-      contract,    With    the  condition  that  the 
lity  for  land-reve-       transferee  shall   be  liable  in    respect  of 

nne.  ^ 

the  interest  acquired  by  him  to  pay  a 
specified  amount  or  a  specified  share  of  the  land- 
revenue  for  which  the  estate  is  liable  (such  amount  or 
share  being  other  than  the  proportionate  amount  or 
the  proportionate  share  for  which  such  transferred 
interest  is  formed  into  a  separate  estate  would  be  liable 
under  section  10', 

and  no  proprietor  who  has  derived  his  title  from  any 
proprietor  who  has  made  any  alienation  as  aforesaid, 

shall  be  entitled  to  claim  a  separation  under  this 
Act  of  the  interest  which  he  continues  to  hold  in  the 
estate  ; 

and  no  such  transferee  as  aforesaid,  and  no  person 
deriving  his  title  from  such  transferee,  shall  be  entitled 
to  claim  separation  of  the  interest  which  has  been  so 
acquired  : 

Provided  that  a  separation  of  such  interests  may  be 
made  if  the  parties  concerned  agree — 

{a)  to  waive  the  conditions  of  the  contract  as 
regards  the  proportion  of  land-revenue  for 
which  the  transferor  and  transferee  or  their 
representatives  respectively  are  liable,  and 

(b)  to  hold  the  estates  which  may  be  allotted 
to  them  respectively  by  the  partition  subject 
to  the  pa3'ment  of  such  amount  of  land- 
revenue  as  may  be  assessed  upon  them 
respectively  under  this  Act. 

Rulings. 

Note  i. — A  certain  share  in  an   estate   was  sold   reserving  certain 
rent-free  and  homestead  lands.     The    purchaser,   however,  was 
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made  liable  by  tlie  deed  of  sale  for  the  revenue  of  the  purchased 
share  :  by  this  was  meant,  not  the  revenue  proportionate  to  the 
amount  of  land  actully  sold,  but  the  revenue  proportionate  to  the 
share  in  the  estate  that  was  sold,  'llie  Board,  agreeing'-  with 
the  Commissioner,  held  tliat  under  this  section  the  partition 
could  not  proceed.  (Board's  I'toceedin^s  of  20th  February 
18S6,  No.  61.  Collection  5,  File  2pj.  ) 

Note  2. — In  an  enquiry  under  this  Section  it  would  not  be  neces- 
sary for  a  Collector  to  require  strict  proof  of  a  contract  before 
refusing  to  make  a  Butwarra.  If  on  application  being  made 
the  Collector  should  find  that  as  a  fact  an  arrangement  was  in 
existence  and  was  recognized  by  the  co-proprietors  under  which 
some  of  them  held  their  shares  on  payment  of  a  certain  specific 
amount  of  the  joint  Sudder  Jumma  not  being  in  proportion  to 
the  actual  produce  of  such  shares,  and  without  reference  to  such 
proportion,  he  would  properly  refuse  to  make  a  Butwarra  which 
should  destroy  the  actual  status  as  he  finds  it  to  exist  in  this 
respect  by  separating  off  estates  each  liable  for  a  proportionate 
share  of  tlie  joint  Sudder  Jumma  (Board's  No.  177  A,  dated 
loth  February,  1891.) 

15.  If  any  estate   has   been   declared    to    be  under    r,8-6  s  j-i 

partition    as   provided   in    Section    29, 

la^n'd-r^venurofa'j!  ^"Y  ^""S'^rs  of  land-revcnuc  accruing 
estate    which     is      (j^e  thcrcou   before  the  date   specified 

under  partition.  .      ,1  ^-  •  i  1 

in  the  notice  issued  under  section  94 
may  be  reah'zed  by  sale  of  the  estate  as  if  the  same  had 
not  been  declared  to  be  under  partition  ;  and,  if  such 
sale  takes  place,  the  partition  proceedings  shall  cease 
from  the  date  thereof,  but  shall  be  revived  if  the  sale 
is  set  aside. 

16.  Nothing  contained  in  section  15  shall  be  deem-    [1876,5.  16.) 
e  ,    f  ed   to   affect   the  provisions  of  section 

Sale    for   arrears  i^ 

of  land-revenue,   of  10,  SCCtioil  I  I ,  SeCtion  12,     SCCtioil     I  3 

share   in    an    estate                        ,•  r     \     i.  -v- t      r    .  o         r 

which       is       under  Or     SCCtlOU  I4     Ol    Act  Alof    lS59(rt« 

partition.  j\(-i  (q  improve  tlic  laK"  relating  to  sales 

of  land  for  arrears  of  revenue  in  the  Lozver  Provinees 
imder  the  Bengal  Presidency),  or  any  similar  law 
for   the  tinie  being  in  force,  in  respect  to  the  opening  of 
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separate  accounts  for  different  shares  in  an   estate   and 
the  protection  afforded  to  such  shares  thereby  : 

Provided  that,  if  any  share  in  any  estate  is  sold 
for  its  own  arrears  of  land-revenue  while  such  estate  is 
under  partition  in  accordance  with  the  provisions  of 
this  Act,  such  share  shall  be  sold  subject  to  the  partition 
proceeding,  which  shall  proceed  as  if  no  such  sale  had 
taken  place  ;  and  the  purchaser  of  the  share  sold  may, 
from  the  date  of  such  sale  exercise  all  the  rights  which 
the  proprietor  whose  share  he  has  purchased  might 
have  exercised,  and  shall  be  subject  to  all  the  liabilities 
to  which  such  proprietor  would  have  been  subject  in 
respect  of  the  partition  proceedings. 

j^Q^g  i_ The    Purchaser    of  a  specific    portion  of  the  land  of  an 

estate  separately  registered  with  a  separate  jumma  under  S.  il, 
Act  XI  of  1859  is  not  entitled  to  claim  a  butwarra  of  the  whole 
estate,  and  to  obtain  a  share  of  the  whole  land  proportioned  to 
the  amount  of  the  Sudder  Jumma  paid  by  him.  Fukeer 
Chunder  Saha  vs.  Nobodeep  Chunder  Saha.     W.  R.,  1864,  59. 


CHAPTER  IV. 


Initiation  and  discontinuance  of  partition 

proceedings. 

[1876,517  17,     Every    application   for   partition  shall  be  made 

^"f ',  f '  ,        in    w^riting    to   the     Collector     of  the 

P'^'^^  ^-J  Application    for        ,  *=>       ,  11       r       1  •   1 

partition  how  to  be     distnct   ou   the  reveuue-roll  ot  which 
'^^'^^-  the  estate  is  borne,  and    shall   be   pre- 

sented by  the  applicant  or  by  his  duly  authorized  agent. 

liu  lings. 

Note  i.— Section  265  of  the  Code  of  Civil  Procedure  does  not 
apply  to  a  suit  for  partition  of  a  revenue-paying  estate  when 
no  separate  allotment  of  revenue  is  asked  for.  A  Civil  Court 
therefore   has  jurisdiction    to  decree   partition    in   such  a  case  ; 
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and  a  suit  for  possession,  after  partition,  of  a  share  in  part  of  an 
undivided  estate,  in  which  part  alone  the  plaintiff  has  a  share, 
is  maintainable  in  Civil  Court  if  no  division  of  revenue  is  sought. 
Debi  Singh  vs.  Shco  I. all  Singh  I.L.R.,  i6  Oil.  2oj,  approved 
aud  followed ;  Meherban  Rawoot  7/5.  Behari  Lall  liarik,  l.L.R.^ 
23  Cat.  6'jg^  overruled.  Jogodishury  Debia  vs.  Kailash  Chundra 
Lahiri.     l-'uU  Bench  I.  L.  R.,  24  Cal.  203. 

Note  2. — The  meaning  of  S.  265  of  the  code  of  Civil    Procedure  is 

.  that  where  a  revenue-paying  estate  has   to   be  partitioned   into 

several  revenue-paying   estates,    such    partition  must  be  carried 

out  by  the  Collector.     Zaharun    vs.    Gowri    Sanker.     /.    L.    R. 

15  Call  198  approved.  Debi  Singh  vs.  Sheo  Lall    Singh.  l.L.R. 

16  Cai.  203. 

Note  3, —  Revenue- paying  estates  must  be  partitioned  by  the 
Collector.  They  cannot  be  partitioned  by  mets  and  bounds  by 
the  Civil  Court  Amin:  and  if  the  shares  in  such  an  estate  are  not 
separate  estates,  but  are  mere  fractional  shares  of  intregal 
estates,  they  cannot  be  partitioned  in  the  absence  of  the  other 
co-shares.  (  Damooder  ^lisser  and  another  vs.  Sennabuty 
Misrain  and  others,  VIII,  L  R.  Cal.  537.) 

18.     Every  such   application   shall  be  signed  by  the     ['876, 3.  i?, 
applicant,  or   by    his   duly   authorised 

Application  to   be  i     1     11  i.    •      xi        r  11        • 

signed  and  to  con-     ^gent,  and  shall  contani  the  follownig 
tain  certain  paiti-     particulars,  SO  far  as  they   are   known 

culars,  *  / 

to   or   can   be    ascertanied  by     him, 
namely.- — 

(  a  )  The  name  of  the  parent  estate; 

(  b )  The  number  under  which  such  estate  is 
borne  on  the  revenue-roll,  and  the  land- 
revenue  demand  for  which  it  is  liable; 

(  c  )  The  number  under  which  such  estate  is 
borne  on  the  collector's  General  Register 
of  revenue- paying  lands; 

(  d  )  The  name  and  address  of  every  proprietor, 
whether  recorded  or  unrecorded,  of  such 
estate,  the  name  and  address  of  every  pro- 
prietor of  any  other  estate   holding  land  in 

9 
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common  with  the  proprietors  of  the  parent 
estate,  and  the  name  of  the  post  office  of 
the  area  within  which  each  of  the  said  pro- 
prietors resides; 

(  e  )  The  character  and  extent  of  the  interest  of 
which  each  proprietor  of  the  parent  estate 
is  in  possession; 

(/)  A  specification  of  any  land  held  b)^  proprie- 
tors of  the  parent  estate  in  common  with 
proprietors  of  other  estates,  and  of  the  rights 
of  such  proprietors  respectively  in  such 
land,  and 

{g)  Such  further  particulars,  if  any,  as  may  be 
prescribed  by  rules  made  by  the  Board. 

[1876,  ss.  19.  19     ( i)  Every  such  application  shall,  subject  to  the 

52,  mo  ified.]  ...  provisions  of  sub-section  (4  j  of  this  sec- 

afcompTnied  by  co!     tiou,  be  accompanied  by  a  copy  of  the 

'  py  of  rent-roll   and     rcut-roll  of  the  estate,  and  by  a   speci- 

'*  by   specification    of  r       •         .      .i  r 

previou3  measure-     iication  retemng  to  the  papers  of  every 
ments  and  record-     measurement  and  rccord-of-rights  which 

of-ri£[hts,  , 

has  respectively  been  made  of  and  pre- 
pared for  the  estate  by  any  officer  appointed  in  that 
behalf  by  the  Government  or  other  competent  authority 
and  of  which  the  person  verifying  [the  application  under 
sub-section  (2)  has  knowledge. 

(2)  The  said  application,  rent-roll  and  specification 
shall  be  verified  at  the  foot  of  the  application,  by  the 
applicant,  or  by  his  duly  authorised  agent  having 
personal  knowledge  of  the  facts  stated  therein,  in  the 
manner  following,  or  to  the  like  effect: — 

"  I,  A.  B.,  declare  that  the  particulars  contained  in 
this  application  and  in  the  rent-roll  and  specification 
accompanying  it  are  correct  to  the  best  of  my  know- 
ledge and  belief/' 
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(3)  If  the  said  application,  rent-roll  or  specification 
contains  any  entry  which  the  person  making  the  verifi- 
cation knows  or  believes  to  be  or  does  not  believe  to  be 
true,  such  person  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  gave  false  evidence. 

(4)  If  the  person  presenting  the  application  is  un- 
able to  produce  a  rent-roll  as  required  by  sub-section 
(i)  of  this  section,  he  shall  state  the  reason  of  such  in- 
ability, and|thename  and  address  of  the  person  who  has 
in  his  possession  the  information  necessary  for  the  pre- 
paration of  such  rent-roll;  and  the  Collector  may,  if  he 
thinks  fit,  require  such  person  to  produce  such  rent-roll, 

20.  If  any  such  application  does  not  in  the  opinion    [1876,  s,  20.] 

of  the  collector  fulfil  the    requirements 

Procedure  if  appli-  r    i      r  •  •  r    i  •       i 

cation  is  not  in  or-     01  the  loregouig  scctious  of  this  chapter 
'**'■•  he  may  either   reject    it   or   return    it 

for  amendment 

21.  If  in  the  opinion  of  the    collector   the   applica-    [1876,5.21.] 
Notification     and      tlou  fulfils  the  Said   requirements,   and 

notice  of  application      jf  there  appears  to  him  to  be  no  objec- 
tion to  making  the  partition  he  shall — 

(a)  Publish  a  notification  of  the  application  in 
the  manner  prescribed  by  section  104,  and 
also  by  causing  copies  to  be  posted  up  at 
the  Court  of  the  Judge  of  the  district  and 
at  the  Court  of  every  Munsiffand  Sub-Divi- 
sional officer  within  whose  jurisdiction,  and 
at  every  police  station  within  the  jurisdic- 
tion of  which,  any  land  appertaining  to  the 
estate  is  known  to  be  situated; 

{b)  by  such  notification  invite  any  person 
claiming  any  proprietary  right  in  the  estate, 
who  may  object  to  the  partition,  to  state 
his  objection,  either  in  person  or  by  duly 
authorized  agent,  on  or  before  a  dav  to  be 
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;  specified  in  the  notification,  not  being   less 

than  thirty  or  more  than  sixty  days  from 
the  date  of  the  publication  of  the  notifica- 
tion on  the  estate;  and 

[1876,  s,  22.]  (c)  serve  a  notice  of  the  application  on  such  of 

the  recorded  proprietors  of  the  estate  as 
have  not  joined  in  the  application,  on  any 
unrecorded  proprietor  who  has  been  named 
in  the  application,  and  on  every  proprietor 
of  any  other  estate  who  holds  land  in  com- 
mon with  the  proprietors  of  the  estate  to 
which  the  application  relates. 

[1876,523.1  22.     If  any  person  claiming  a   proprietary  light   as 

Power  to  reject  ap.     aforesaid   States   an  objection   to   the 

plication  on    receipt  .  .  1      r  1  i 

of  objection.  partition  ou  or  before   the   day   speci 

fied  in  the  notification  published  under  section  21,  or  at 
any  subsequent  time  if  it  shall  then  seem  fit  to  the 
Collector  to  admit  such  objection,  and  the  Collector,  on 
consideration  of  the  objection,  is  of  opinion  that  there 
is  good  and  sufficient  reason  for  rejecting  the  application, 
he  may  reject  the  same,  and  if  he  does  so  shall  record 
the  grounds  of  such  rejection. 

Note.  i. — Putnidars  cannot  be  considered  as  persons  claiming  a 
proprietary  right  who  are  entitled  to  object  under  this  section, 
but  a  recorded  part-proprietor  of  a  mouzah,  a  portion  of  which 
mouzah  also  formed  a  part  of  the  estate  under  butwarra,  so 
that  the  name  of  such  propritor  would  be  entered  in  the  appli- 
cation under  section  18(f),  was  held  to  be  entitled  to  object. 
(Board's  Proceedings  of  20th  February  1886,  No.  97,  Col- 
lection 2  File  630.) 


[1876,  s.] 


23.     If  any  such   objection  raises  any   question  of 

-^      ,          ,  right  or  title  or  of  extent  of  interest  as 

Procedure     when  »                                   •                  ,                    i 

objection  raises  any  between  any  applicant  and  any   other 

?idf  o^of^exlfnt  "of  pevson   claiming  to  be  a  proprietor  of 

interest.  the  parent  estate,  and  if  it   appears  to 
the  Collector  that  such  question  has   not  been  already 
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determined  by  a  Court  of  competent  jurisdiction,  the 
Collector  may  hold  such  inquiry  into  the  objection  as 
he  may  deem  necessary,  and,  if  he  be  satisfied  that  the 
applicant  is  in  possession  of  the  extent  of  the  interest 
for  the  separation  of  which  he  has  applied,  may,  instead 
of  rejecting  the  application  as  provided  in  section  22, 

(a)  direct    that   the    partition   proceedings  shall 

proceed  for  the  purpose  of  forming  and 
assigning  to  the  applicant  a  separate  estate 
in  accordance  with  the  extent  of  interest 
claimed  by  him  in  the  parent  estate  ;  or 

(b)  direct  that   such   proceedings  be  postponed 

for  four  months. 

24.     At  the  expiration  of  the  said  four  months  the      L  i  6. «.  25.  ] 
.     Collector  shall  resume  the  proceedings, 

Resumption       of  i        i  j     iU 

proceedings      after     unless   the   pcrson  who  has  made  tne^ 
postponement.  objection,  or  some  other  person, — 

(a)  has  obtained  an  order  from  a  Civil  Court 
directing  that  such  proceedings  be  stayed,  or 

{b)  shows  that  a  suit  has  been  instituted  before 
a  Civil  Court  to  try  some  question  of  such 
a  nature  as  to  lead  the  Collector  to  think 
the  proceedings  ought  to  be  stayed  until 
the  question  has  been  finally  decided  or 
until  the  proceedings  in  such  Court  in  res- 
pect thereof  shall  have  terminated. 

Note  i.  — It  has  been  brought  to  the  notice  of  the  Board  that  in- 
junctions, or  precepts,  have  been  issued  to  Collectors  in  certain 
cases  without  authority  by  Civil  Courts  to  stay  partition  procee- 
dings. Collectors  should  always  report  to  commissioners  the 
issue  of  injuctions  by  Civil  Courts  to  stay  proceedings:  and, 
when  no  appeal  against  such  injunctions  is  preferred  by  parties 
affected,  Collectors  should  consider  whether,  if  the  injunctions 
be  addressed  to  the  Revenue  Court,  an  appeal  should  be  pre- 
ferred to  the  District  Judge,    or   whether   the   injunctions   may 
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properly  be  disregarded.  In  doubtful  cases  reference  should  be 
made  to  the  Legal  Remembrancer.  (  Board's  Butwarra  File 
No,  39  of  1908,  Serial  No.  4),  12-12-1908. 

[1876,  s.  26.  ]  25.     No  suit  instituted  in   a  Civil    Court,   after    the 

lapse  of  four  months  after   the   Collec- 

Suits  instituted  af-       +     .  1 
ter  four  months  not       tOl   liaS 
to    affect     or     stay 
proceeding  for  par- 
tition. 

(a)  made  a  direction  under  clause  (a)  or 
clause  (  b)  of  section  23  ;  or 

(  I?)  recorded  a  proceeding  under  section  29, 

■  by  any  person  claiming  any  right  or  title   in   or 

to  a  parent  estate,  shall  avail  to  affect  or 
stay  the  progress  of  any  proceedings  which 
may  have  been  taken  under  this  Act  for 
the  partition  of  the  estate. 

Note  i. — This  Section  which  corresponds  to  Section  26  of  the  Ben- 
gal Act  VIII  of  1876  does  not  bar  the  right  to  bring  an  action, 
but  merely  limits  the  effect  of  the  decree  unless  the  action  is 
brought  within  a  certain  time.  Kalup  Nath  Singh  v.  Lalla 
Ramdein  I.  L.  R.  16  Cal.,  117. 

[1876,  6. 27.]         26.     (i)     Every  decree   affecting    a    parent    estate 

,     , .,       made  by  a  Civil  Court  after  the   estate 

Decree  made  while       ,        ,  i      ,         1         j        o      i.- 

partition    proceed-     has  been  declared  under  Section   29  to 
ingsare  in  progress.     ^^  ^^^^^j.  partition,  but  before  the  date 

specified  in  the  notice  served  under  section  94,— 

{a)  shall  be  made  in  recognition  of  the  procee- 
dings in  progress  under  this  Act  for  the 
partition  of  the  estate,  and 

(  b  )  shall  be  framed  in  such  manner  that  the 
decree  may  be  applied  to,  and  carried  out 
in  reference  to,  the  separate  estates  which 
the  Collector  in  his  proceeding  recorded 
under  section  29  has  ordered  to  be  formed 
out  of  the  parent  estate. 
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(  2  )  If  the  effect  of  any  such  decree  be  to  declare 
any  person  or  body  of  persons  to  be  entitled  to  any  ex- 
tent of  interest  in  the  parent  estate  in  excess  of  the  ex- 
tent of  interest  which  the  Collector  in  the  said  proceed- 
ing has  declared  to  be  held  by  such  person  or  body  of 
persons,  the  decree  shall  specify,  separately  in  respect 
of  every  proprietor  or  body  of  proprietors  of  whose  in- 
terests the  Collector  has  separately  specified  the  extent 
in  the  said  proceeding,  the  proportion  of  such  excess 
which  such  person  or  body  of  persons  is  entitled  to  re- 
cover from  every  such  proprietor  or  body  of  proprietors; 

and  every  person  or  body  of  persons  so  entitled  to 
recover  any  extent  of  interest  from  any  such  proprietor 
or  body  of  proprietors  shall,  for  the  purposes  of  the  par- 
tition proceedings,  be  deemed  to  have  the  same  rights, 
and  to  be  subject  to  the  same  liabilities,  as  a  person 
who  has  acquired  such  extent  of  interest  from  a  proprie- 
tor or  body  of  proprietors  by  private  purchase  after  an 
estate  has  been  brougiit  under  partition  under  section  29 
and  on  the  date  on  which  the  decree  was  passed; 

and  such  person  or  body  of  persons  may  apply,  as  in 
this  Act  provided,  for  the  separation  and  assignment 
to  him  or  them  of  the  lands  representing  the  extent  of 
interest  so  acquired; 

and,  notwithstanding  anything  contained  in  section 
II,  such  application  shall  be  dealt  with  as  provided  in 
section  30  ; 

and  the  lands  thereupon  assigned  to  the  said  person 
or  body  of  persons  shall  be  amalgamated  with  his  or 
their  separate  estate. 

Note  i. —  In  a  suit  for  declaration  of  title  in  which  plainlifl  also 
claimed  an  allotment  of  his  share  which  had  been  refused  him 
by  the  Collector  in  a  butwarrali  then  in  progress, — Held  that  as 
it  was  found  that  plaintiff's  title  was  established  he  was  also 
entitled,  under  S.  5.  Res^ulation  XIX  of  1814,  to  a  precept 
%o   the    Collector    directing     him     to     award     to   the    plaintiff 
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a  share  corresponding  with  that  title.   Abdool  Reza  v.  Jebunissa 
Bibi.  1 6  W.  R.  34. 

[1876,5.28.]         ^7-    (^)     Every   decree   affecting    a   parent  estate 
n      ^     ^      f,        made  by  a  Civil  Court  after    the    date 

Decree  made   after  -^ 

partition    proceed-     specified  in   the   noticc    served   under 

ings  completed.  ..  .  •.        1  •   i  •      i.-i. 

section  94,  in  a  suit  which  was  institu- 
ted as  mentioned  in  section  2^, — 

{ a )  shall  be  made  in  recognition  of  the  parti- 
tion proceedings,  and 

{b)  shall  be  framed  so  as  to  give  effect  to  the 
division  of  the  parent  estate  into  separate 
estates  which  has  been  ordered  by  the  Col- 
lector, and  so  as  not  to  disturb  such  division. 

(2)  If  the  effect  of  any  such  decree  be  to  declare 
any  person  or  body  of  persons  to  have  been  entitled  to 
•any  e.^tent  of  interest  in  the  parent  estate  in  excess  of 
the  extent  of  interest  which  is  represented  by  the  sepa- 
rate estate  assigned  to  such  person  or  body  of  persons 
by  the  Collector  in  the  partition  proceedings,  the  decree 
shall  specify,  separately  in  the  respect  of  the  proprietor 
or  joint  proprietors  of  every  separate  estate  formed  by 
the  partition,  the  proportion  of  such  excess  of  interest 
which  such  person  or  body  of  persons  is  entitled  to  re- 
cover from  such  proprietor  or  joint  proprietors  ; 

and  every  person  or  body  of  persons  so  entitled  to 
recover  any  extent  of  interest  from  the  proprietor  or 
joint  proprietors  of  a  separate  estate  shall  be  entitled  to 
recover  such  extent  of  interest  out  of  the  separate  es- 
tate which  has  been  assigned  to  such  proprietor  or  joint 
proprietors,  and  out  of  such  separate  estate  only  ; 

and  the;decree  shall  be  executed  by  placing  the  per- 
son or  persons  so  entitled  in  the  position  of  a  recorded 
jointproprietor  or  recorded  joint  proprietors  of  such 
separate  estate,  holding  the  same  as  a  joint  undivided 
estate  in  common  tenancy   with  the  proprietor  or  joint 


APPENDIX.  cHii 

proprietors  to  whom  such  separate  estate  was  assigned 
by  the  Collector  in  the  partition  proceedint^s,  the  ex- 
tent of  the  interest  of  the  joint  proprietors  respectively 
in  such  estate  bein,q^  such  as  is  declared  in  the    decree. 

28.     (i )  A  Civil  Court  may  at  any  time   direct    the    [186,  s.  s.  29 
Power    of     Civil     Collcctor,  upon  an   application    being       ^"    ^°  ^ 

Court  to  order  parti-  niade  to  him  iu  accordaucc    with    sec- 
tion on    appliration  .  „  , 
being  made  to  Col-  tlOHS   I/,  lo  and   I  9, — 
lector, 

(  a  )  to  assign  to  any  person  land  representing 
a  specified  interest  in  any  estate,  or  in  any 
specified  village  or  tract  of  land  in  an  es- 
tate, to  be  held  by  such  person  as  a  sepa- 
rate estate  ;  or 

(  ^  )  to  divide  off  from  any  estate  any  specified 
land  or  villages,  and  to  assign  it  or  them  to 
any  person  to  be  held  as  a  separate  estate : 

Provided  that  no  Civil  Court  shall  in  any  such 
case — 

(i)  specify  the  amount  of  land-revenue  for 
which  any  separate  estate  which  it  may 
direct  to  be  formed  under  the  provisions  of 
this  section  shall  be  liable,  or 

(ii)  direct  the  Collector  to  carry  out  a  partition 
otherwise  than  in  accordance  with  the  pro- 
visions of  this  Act. 

( 2  )  The  Collector  shall  assess  the  land-revenue  on 
every  such  separate  estate  in  accordance  with  the  provi- 
sions of  this  Act. 

Note  i. — Section  265  of  the  Code  of  Civil  Procedure  does  not  ap- 
ply to  a  suit  for  partition  of  a  revenue-paying  estate  when  no 
separate  allotment  of  revenue  is  asked  for.  A  Civil  Court, 
therefore  has  jurisdiction  to  decree  partition  in  such  a  case;  and 
a  suit  for  possession,  after  partition,  of  a  share  in  part  of  an  un- 
T 
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divided  estate,  in  which  part  alone  the  plaintiff  has  a  share  is 
maintainable  in  a  Civil  Court  if  no  division  of  revenue  is  sought. 
Debi  Singh  rs.  Sheo  Lail  Singh,  I.  L.  R.,  i6  Cal.  2oy,approved 
and  followed ;  ]\[eherban  Rawoot  vs.  Behari  Lall  Barik,  I.  L. 
R.,  23  Cal,  679,  overruled.  Jogodishury  Debia  v.  Kailash 
Chandra  Lahirj-  and  others. 

Full  Bench  I.  L.  R.,  24  Cal.,  725. 

Note  2. — The  Civil  Court  may  direct  partition  of  a  revenue-paying 
estate  when  the  partition  can  be  carried  out  without  apportion- 
ing the  Government  revenue.      20  W.  R.,  182. 

Note  3. — On  partition  of  a  certain  mehal,  lands  belonging  thereto 
were  excluded  by  the  Collector.  It  being  afterwards  satisfac- 
torily found  that  such  lands  really  belonged  to  the  mehal,  and 
ought  not  to  have  been  so  excluded,  it  was  held  that  a  suit  would 
lie  in  a  Civil  Court  for  patition  of  the  excluded  lands  on  the 
basis  of  the  former  partition.  4.  C.  L.  R,,  38. 

[1876  s.  31,]  29.     If  no  objection  be  made,  within  the  time  speci- 

fied in  the  notification  pubh'shed  under 

Admission  of  a  pph-  .  .        . 

cation  for  partition      scction  21,  to  an  application   lor  parti- 
and  procedure  the-     tion,  or  when  all  objections  have  been 

reupon.  -' 

disposed  of,  and  if  the  Collector  has  no 
reason  to  believe  that  any  obstacle  exists  to  his  making 
the  partition  as  applied  for, 

he  shall  direct  that  the  application  be  admitted,  and 
shall  record  a  proceeding — 

{a)  declaring  the  estate  to  be  under  partition 
for  the  purpose  of  forming  and  assigning 
to  the  applicant  and  separate  estate  ; 

{p)  declaring  the  extent  of  interest  in  the 
parent  estate  which  he  finds  to  be  held  by 
the  applicant  or  joint  applicants  ;  or,  if 
more  than  one  separate  application  for 
separation  has  been  admitted  the 
extent  of  interest  in  the  present  estate 
which  he  finds  to  be  held  by  every  separate 
applicant  or  body  of  joint  applicants,  res- 
pectively ; 
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(c)  declaring     the     extent    of    interest     which 

remains  to  any  recorded  proprietor  or  body 
of  recorded  proprietors  who  are  not  apph- 
cants  ; 

(d)  ordering    that   land    proportionate   to   the 

interest  so  declared  to  be  held  by  each 
applicant,  or  body  of  joint  applicants  res- 
pectively, shall  be  formed  into  a  separate 
estate,  to  be  assigned  to  such  applicant 
or  body  of  joint  applicants  ;  and 

(c)  ordering  that  land  proportionate  to  the 
interest  so  declared  to  remain  to  any 
recorded  proprietor  or  body  of  recorded 
proprietors  who  are  not  applicants  shall 
be  left  forming  a  separate  estate  ; 

and  shall  at  the  same  time  issue  a  notice  to 
each  of  the  proprietors  by  registered  post 
letter  informing  him  that  the  application 
for  partition  has  been  admitted  and  that 
the  partition  will  be  proceeded  with,  and 
requiring  him  to  register  his  name  and 
address  and  to  appoint  an  agent  to  accept 
service  of  process  and  to  make  any  appear- 
ance or  application  or  do  any  act  required 
or  authorized  to  be  made  or  done  by  a 
party  to  a  partition  under  this  Act. 

Note  I  :— The  Jurisdiction  of  the  Civil  Court  in  matters  of  partition 
of  a  revenue-paying  estate  is  restricted  only  to  questions  afTect- 
ing  the  right  of  Government  to  assess  and  collect  in  its  own 
way  the  public  revenue  :—//eW  accordingly  that  the  pendency 
of  partition  proceedings  before  the  Collector  under  section  31 
of  Bengal  Act  (VIII  of  1876)  [Corresponding  to  section  29 
of  the  present  Act.]  was  no  bar  to  a  suit  for  a  declaration  that 
under  a  partial  partition  effected  between  the  co-sharers  por- 
tion of  land  has  been  separately  allotted  to  the  plaintiff 
Zaharun  vs.  Gouri  SanUer.     I.  L.  K.   15  Cal.  198. 
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[1876,5.32  30.  (1)     At   any  time   after  the   Collector   has  re- 

modified.  ]  corded  a  proceeding  under   Section  29, 

Subsequent  appli-  ^  "^ 

cation  for  separation  and  before  the  Deputy  Collector  has 
of  another  share.  partitioned  the  land  into  separate  es- 
tates under  section  57,  any  recorded  proprietor  in  the 
estate,  other  than  the  original  applicant,  may  apply 
for  the  separation  of  his  share. 

(2)  The  Collector  may  reject  or  admit  any  such 
application  ;  and  if  he  admits  it  may  order  either  that 
proceedings  for  effecting  such  separation  shall  be  carried 
on  simultaneously  with  the  previous  proceedings  or 
that  compliance  with  the  application  be  postponed 
until  such  previous  proceedings  have  been  completed 
and  the  shares  separated  in  accordance  therewith. 

(3)  When  the  consideration  of  any  application 
which  has  been  postponed  under  sub-section  (2)  is 
resumed,  the  papers  of  the  previous  proceedings  afore- 
said may  be  used  so  far  as  they  are  applicable. 

Note  i  :— Under  Sec.  32  of  the  old  Law  any  recorded  proprietor 
other  than  original  applicant  could  apply  for  separation  of  his 
share  while  the  partition  proceedings  were  actually  in  progress 
but  this  section  has  limited  the  period  within  which  such  appli- 
cations may  be  made.  At  any  time  after  proceedings  under 
Sec.  29  have  been  recorded  application  of  such  nature  can  be 
made  before  separate  estates  have  been  formed  under  Sec.  57 
of  the  Act.  But  it  is  optional  at  the  same  time  with  the 
Collector  to  admit  or  reject  the  application  even  if  it  be  made 
within  such  time. 

Note  2  :— By  the  word  "papers"  used  in  sub-section  (3)  it  is 
intended  that  the  whole  of  the  Nutthee  should  be  admissible. 
{Vide  Supplement,  Calcutta  Gazette,  Dated  20th  October  1897, 
Page  4035.) 

Note  3. — Respondent  purchased  a  proprietor's  share  in  an  estate 
after  the  partition  proceedings  had  been  begun,  and  made  an 
application  to  the  Collector  after  the  procesdings  had  been  com- 
pleted and  submitted  to  the  latter  for  approval  under  Section  80 
of  the  Act  VIII  of  1876,  raising  objections  which  the  vendors 
had   not   raised   in  the  earlier  stages  of  the  proceedings.     This 
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was  rejected  by  the  Collector;  on  appeal,  the  Commissioner 
passed  an  order  wliich  in  effect  set  aside  the  general  arrange- 
ment under  Section  75.  Held  by  the  Board  that  ihe  Com- 
missioner's order  was  ^dtra  vires.  Under  Section  32  of  the 
Act  VIII  of  1876  the  application  must  be  made  while  the 
partition  proceedings  are  actually  in  progress,  and  not  after 
they  have  been  brought  to  a  close,  except  as  regards  the  final 
sanction;  and  that  Section  120  of  the  Act  of  1876  only  enabled 
a  Commissioner  to  return  the  partition  proceedings  for  the  cor- 
rection of  some  obvious  substantial  error  of  detail,  which  error 
must  be  an  ascertained  one,  the  mode  of  amendment  being 
indicated.  {Board's  Proceedings  of  26th  September  1896. 
No.  48SC.     Collection  No.  7,  File  No.  14  of  1896.) 

31.     The    Collector   may   refer   any  application  for    [1876,3.33 
Power  of  Collector     P^^tition  to  any  Deputy  Collector   for     '"°'^'^'^'^-  J 
to  refer  application     the   purpose    of  making    inquiries  and 

to  Deputy  Collector.        ,    •  ,,  .  .  ,        .       , 

'    ^  domg   any   other  ^thmg   authorised  or 

required  by  this  Chapter  : 

Provided  that  every  order — 

{a)  rejecting  an  application  under  sectien  22, 
{b)  directing,    under   section    27,,   that  partition 
proceedings  shall  proceed  or  shall   be  post- 
poned, 
{c)  directing,   under   section  29,  that  an  applica- 
tion for  partition  be  admitted, 
{d)  made  under  section  30,  or 
{e)  appointing   a   Duputy   Collector   uuder  Sec- 
tion 2)2, 
and  every  proceeding  recorded  under  section  29, 
shall  be  made  and  recorded,  respectively,  by  the 
Collector  and  not  by  any  Deputy  Collector!^ 

32.    As  soon  as  the  Collector  has  declared   an  estate    [1876,  s.  34.] 

Power  of  Collector     ^^   ^.^   ""^f  P^^^'t'^n   as  provided  in 
to  appoint  Deputy     section  29,  he  may  appoint  a    Deputy 

out'ranition.   ^"^'     C^"^^t^^   to    carry   out   the    partition 

and   all   or   any    of     the   proceedin^Ts 
necessary  thereto. 
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[  1876.  s.  35.  S3'  (0  ^^f  '^t   any    time     after   an    order   has    been 

modified  1  i     r        '        1  •  i.-..-  c 

Power    to  strike     P^^sed   lor   makuig   a   partition    of    a 

partition  case  off  the  parent  estate,  all  the  recorded  pro- 
file,  on    petition    of  .   ^  ^  ,,  .    .  .  .... 

parties.  Recovery  of  prietors  of  the  estate  present  a  petition 
<=osts.  to  the  effect  that  they  do  not  wish  the 

partition  to  proceed,  the  Collector  may,  after  such  en- 
quiry as  he  considers  necessary,  strike  the  partition  case 
off  the  file,  and  at  the  same  time  require  the  proprietors 
to  pay  all  costs  incurred  in  and  about  the  partition. 

(2)  Any  such  costs  which  have  not  already  been 
levied  as  provided  in  section  37  shall  be  levied  in  pro- 
portion to  the  shares  of  the  respective  proprietors. 

NoTK  I. — From  tliis  section  it  is  clear  that  a  partition  case  can  only 
be  struck  off  the  file  by  a  Collector  on  a  petition  from  all  the 
recorded  proprietors  that  they  do  not  wish  the  partition  to 
proceed.  The  power  which  is  reserved  to  a  Commissioner 
under  section  36  (corresponding  to  section  34  of  the  present 
Act)  to  quash  a  partition  must  be  exercised  at  the  Commissioner's 
discretion  with  reference  to  the  circumstances  of  each  case. 
{Board's  Proceedings  of  ijth  September,  1881  Collection  i, 
File  1648.) 

[  1876,  s.  36  34.  (i)  If,  at  any  time  after  an  order  has  been  passed 

modified.  ]  |-qj.   flaking   a   partition,   it  appears  to 

ZZT^oluV^^nl     the   Commissioner   that   any  sufficient 

lion  case  off  the  file,     reasou  cxists  why  the  partition  should 

Recovery  of  costs.  i     ,       •  , 

not  be  proceeded  wnth, 
he  may,  on  the  report  of  the  Collector  or  otherwise, 
after  issuing  a  notice  calling  on  the  persons  interested 
to  show  cause  wiiy  the  partition  case  should  not  be 
struck  off  the  file,  and  after  considering  any  objections 
which  may  be  made,  order  the  partition  case  to  be  struck 
off  the  file. 

(2)  All  costs  which  have  not  already  been  levied 
as  provided  in  section  s']  shall  thereupon  be  levied 
in  proportion  to  the  shares  of  the  respective  pro- 
prietors. 
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Note  i.— When  an  estate  was  entered  under  one  number  and  one 
Sadder  Jiimina  in  the  Government  rent-roll,  and  tlie  two 
mouzahs  of  the  estate  were  jointly  liable  for  the  Government- 
revenue,  it  was  held  that  there  was  no  le^al  obstacle  to  the  ap- 
plication of  the  owner  of  an  eight  annas  share  in  one  of  the 
mouzahs  for  a  bulwarra  of  his  share,  and  tiiat  the  whole  estate 
must  be  considered  liable  to  measurement  and  assessment  under 
the  butwnrra  proceedinors.  It  was  added — "The  identity  of 
the  separate  villao^cs  must  be  considered  as  having  become 
merged  at  the  time  of  the  permanent  settlement  in  the  common 
responsibility  which  they  jointly  share  for  the  Government- 
revenue  of  the  entire  estate.  A  Butwarra  can  only  be  effected 
under  section  6  of  the  Partition  Act,  and  the  separate  and 
distinct  manner  in  which  the  two  mouzahs  have  been  held  by 
perfectly  distinct  proprietors  offers  no  legal  disability  in  the  way 
of  the  completion  of  the  Butwarra.''  Whatever  the  early  history 
of  the  mouzahs  might  have  been  (with  regard  to  separate 
engagements),  the  fact  to  be  regarded  was  that  at  the  time  of 
tlic  butwarra  they  constituted  a  joint  and  undivided  estate.  The 
Board  therefore  reversed  the  Commissioner's  order  that  the  case 
should  be  dealt  with  under  section  36.  {Board's  Proceedings 
of  St/t  November  1S84,  No.  24S,  Collection  I  File  247). 


CHAPTER  V. 

Establishments  and  Costs. 

35.     The    Deputy   Collector,   with   the   approval  of    [18765.37.1 
the  Collector,  and  subject  to  any  rules 
estabiiJhmenu^and     made    iu   that   behalf  by   the    Board, 
prescribe    scale   of     niay  appoint   such    pcrsons  as  may  be 

remuneralion.  .  ■' 

needed  lor  the  purposes  of  any  pro- 
ceedings under  this  Act  and  prescribe  the  scale  of  their 
remuneration. 

2,6.     In   any    district  or    division  in  which  partitions    [1876338] 
r,         .         •  ,     are   so   numerous   or   extensive   as   to 

Power    to  appoint  " 

special      establish-     render  ncccssary  the  appointment  of  a 


ment. 


special  establishment   in    the  office   of 
the  Collector  or  of  the   Commissioner,   the  Collector  or 
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the  Commissioner,  as  the  case  may  be,  with  the  previous 
sanction  of  the  Board,  may  appoint  such  establishment. 

[1876  s.  39  c>7.  (I)  As  soon  as  possible  after  an  estate  has  been 

moJitied.J  0/      V   ;  ,      ,         ,         ,  1 

declared  to  be  under  partition  as  pro- 
Estimating  and  levy     ^.j^^j  j^^  sectiou  29,  the  Collector  shall 

of  cost  of  partition.  ^ 

estimate  the  cost  of  making  the  parti- 
tion ;  and  the  amount  shall  be  levied  from  the  pro- 
prietors in  such  instalments  and  at  such  times  as  may 
be  fixed  by  rules  made  by  the  Board. 

(2)  If  the  amount  first  estimated  is  found  insufficient, 
supplementary  estimates  may  be  made  from  time  to  time, 
and  the  required  amount  may  be  levied  as  provided  in 
sub-section  (i). 

Note  i. — The  liability  to  pay  the  costs  would  not  be  a  lien    on    the 
estate  or  share.     Boards  No.  627A  dated  9th  December  1S97. 

[1876  s.  40  38.     The   cost  of  making  a  partition  shall  be  appor- 

'"O'l'fied.J  tionment    on   the   proprietors   of  the 

cos^TptrcZT  °^     several   shares   in   proportion  to  their 

shares  : 

Provided  that  whenever  it  appears  to  the  Collector 
that  any  partition  proceedings  have  been  unnecessarily 
delayed  and  the  cost  of  the  partition  enhanced,  by 
obstacles  vexatiously  put  in  the  way  of  the  completion 
of  the  proceedings  by  one  or  more  of  the  proprietors, 
or  by  want  of  due  diligence  on  the  part  of  one  or  more 
of  the  proprietors  in  carrying  out  any  requisition  made 
upon  him  or  them. 

The  Collector  may  direct  that  such  portion  of  the 
cost  as  he  may  think  proper,  in  excess  of  the  amount 
proportionate  to  the  share  or  shares  of  such  proprietor 
or  proprietors,  shall  be  paid  by  him  or  them. 

Note  i. — As  the  cost  of  a  partition  is  regulated,  not  by  the  Govern- 
ment-revenue or  the  gross  assets  or  the  net  profits,  but  by  the 
area  (the  maximum  being  Rs.  36  per  100  acres),  it  does  not 
seem  unreasonable  that  the  area  should  be   made   the  basis  of 
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determining  the  proportion  of  costs  to  be  paid  by  such  of  the 
parties.  If  the  circumstances  of  an  estate  render  it  impossible 
to  apportion  the  expense  ©f  the  partition  in  accordance  with 
area,  the  apportionment  should  be  made  in  accordance  with  the 
amount  of  tiic  Governnlent  revenue  payable  on  account  of 
each  of  the  shares  into  which  it  is  proposed  to  divide  the  estate. 
{Board's  Proceedings  of  i^th  May  i882,''A'b.  139,  Collection  8, 
File  963.) 

39.    Whenever  any  local   inquiry    is   held   by   the     [18763.41] 
Power   of  Deputy     Deputy  Collector  or  any  other  officar, 
Collector  to  declare     jn  conseoiience  of  an    objection  raised 

cost  of  local  inquiry 

and  by  whom  it  is  by  any  person  to  any  record  of  meas- 
to  be  paid.  nrements,  rent-roll  or   other   informa- 

tion which  has  been  laid  before  the  Deputy  Collector, 
the  Deputy  Collector  may  declare  the  cost  which  has 
been  incurred  by  such  inquiry,  and  may  direct  that  the 
entire  cost  so  declared — 

(a)  shall  be  paid  by  the  person  making  the 
objection,  or  by  any  one  of  the  proprie- 
tors ;  or 

( d )  shall  be  paid,  in  such  proportions  as  the 
Deputy  Collector  thinks  fit,  by  the  said 
person  and  the  proprietors  or  any  of 
them  ;  or 

( c  )  shall  be  deemed  to  be  a  part  of  the  cost  of 
the  partition. 

40.     (i)     Upon  the  completion  of  a    [1876  s.  42] 

On  completion   of  ^...  ,,         ^    ■,■,  , 

partition,  total  cost  partition,  the  Collector  shall  make 
to  be  declared  nnd     ^u   ordcr     declaring:    the     total    cost 

account  adjusted.  '^  ^^^\. 

thereof. 

(2  )  The  account  shall  then  be  adjusted,  either  by 
returning  to  the  proprietors  any  sums  which  they  may 
have  paid  in  excess  of  the  total  cost,  or,  if  necessary, 
by  levying  from  them,  in  the  manner  provided  in  sec- 
tion 108,  any  sums  remaining  due. 
u 
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Note  r.  It  has  been  licld  by  the  Legal  Remembrancer  that  the 
period  of  hmitation  in  respect  of  the  recovery  of  Butwarra  costs 
is  60  years  under  Art.  149  of  the  second  scliedule  to  the  Indian 
Limitation  Act,  (IX  of  1908),  and  that  tlie  period  should  be 
computed,  so  far  as  costs  are  concerned,  from  the  completion 
of  the  partition  (Board's  Batwarra  File  No.  89  of  1909,  serial 
No.  4). 

[1S76S.  43  41.     (i)     Whenever  it   appears   to  the   Lieutenant 

"'''^'^'^•^  Governor  that  the   work   required   to 

thaT^5aiary°  of  De-     ^^  ^^^ue  in  couuection  with  partitions 

puty  Collector,  and     under  this  Act    in   any    district   is   so 

cost  of  special    esta-  .  , 

biishment,    be    re-     great  that  it  would,  if  concentrated  in 
covered  as  part  •  of     ^[^q   hauds  of  One   or    more     Deputy 

costs  01  partitions.  ^      ■' 

Collectors,  fully  occupy  the  time  of 
such  one  or  more  Deputy  Collectors,  he  may  make  an 
order  directing  that  the  salary  of  such  one  or  more  De- 
puty Collectors,  as  the  case  may  be,  shall  be  recovered 
from  the  proprietors  of  estates  under  partition  in  such 
district,  as  part  of  the  costs  of  such  partitions. 

(2)  For  the  purposes  of  sub-section  {\)  the  salary 
of  a  Deputy  Collector  shall  be  deemed  to  be  the  amount 
of  salary  which  is  drawn  by  a  Deputy  Collector  of  the 
lowest  grade. 

(3)  Whenever  it  appears  to  the  Lieutenant  Governor 
that  the  said  work  in  any  district  is  so  great  as  to 
occupy  a  considerable  portion,  though  not  the  whole, 
of  the  time  of  a  Deputy  Collector, 

or  whenever  a  special  establishment  is  appointed 
under  section  'i)(), 

the  Lieutenant  Governor  may  direct  that  a  portion 
of  the  salary  of  such  Deputy  Collector  or  the  whole  of 
the  cost  of  such  special  establishment  shall  be  recovered 
from  the  proprietors  of  estates  under  partition  in  such 
district,  as  part  of  the  costs  of  such  partitions. 
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Note  i.  Il  has  been  ruled  by  GoverHincnt  that  the  portion  of  the 
salary  of  a  Deputy  Collector  charged  under  section  41  (3)  shall 
in  no  case  exceed  the  salary  of  a  Deputy  Collector  of  the   lowest 

grade  that  is,  Rs.  200  per  mensem." 

42.     (i)     Lieutenant    Governor   may    direct   that    [187655.45, 
Estates     partition     i"  any  district  a    Fund,   to  be    called    '^^'  jfej^  ^°  '' 
f"""^-  the    "Estates   Partition    Fund,"    shall 

be  formed,  into  which  all  sums  levied  from  the  proprie- 
tors of  estates  in  such  district  in  respect  of  partitions 
of  their  estates  shall  be  paid  and  from  which  all  costs 
of  making  partitions  of  estates  in  such  district  shall, 
except  as  provided  in  section  143,  be  defrayed. 

(  2  )  When  the  formation  of  an  Estates  Partition 
Fund  has  been  directed  in  any  district,  the  charges 
leviable  in  that  district  from  the  proprietors  of  any 
estate  under  partition  may,  notwithstanding  anything 
contained  in  the  foregoing  sections  of  this  chapter,  be 
levied  according  to  a  general  scale  of  fees  to  be  fixed 
by  the  Board. 

(  3  )  Such  scale  of  fees  shall  be  fixed,  as  nearly  as 
may  be,  so  that  the  receipts  and  expenditure  of  the 
said  Fund  shall  balance  one  another,  and  shall  be  re- 
vised from  time  to  time  by  the  Board  so  as  to  secure 
compliance  with  this  condition. 

(  4  )  The  said  fees  shall  be  apportioned,  and  the 
proportionate  amount  thereof  due  from  any  proprietor 
or  proprietors  may  be  increased,  in  the  manner  and 
under  the  otrcumstances  mentioned  in  section  ^8. 

(  5  )  The  said  fees  shall  be  levied  from  the  pro- 
prietors in  such  instalments  and  at  such  times  as 
may  be  fixed  in  accordance  with  any  rules  which  the 
Board  may  make  in  this  behalf. 

(  6 )  An  abstract  of  the  Estates  Partition  Fund  of 
each  district,  made   up  to  the   end   of  each   financial 
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year,   shall   be  published  in   the  Calcutta   Gazette  and 
posted  up  at  the  office  of  the  Collector  of  the  district. 

[1876  s.  50  43.     (i)    Whenever  any  Civil  Court  makes  a  decree 

modified.  1  ^,         t  i      1      • 

'       ,,  ,    .    ^.  .,  ^        awardnio;   or   declaring    any   proprie- 

Order  by  Civil  Co-       ^  .  7       .  %    ^       ^. 

urt  for  payment  by     tary   right   in   ail  estate,  and  requires 
•      parties  of  costs  of     tj^g  Collector  to  make   a  partition  of 

partition.  ^ 

the  estate,  the  Court  shall,  subject  to 
the  provisions  of  sections  38  and  39,  at  the  same  time 
direct  either — 

( a  )  that  the  party  or  parties  v^^ho  has  or  have 
withheld  the  right  so  decreed  shall  defray 
the  whole  of  the  costs  of  the  partition 
or  the  whole  of  the  fees  payable  in  respect 
of  the  partition  under   section  42,  or 

{b)  that  the  said  costs  or  fees  shall  be  defrayed 
by  all  or  any  of  the  parties  to  the  suit  in 
which  the  decree  was  made,  in  such  propor- 
tions as  the  court  may,  upon  a  considera- 
tion of  the  particular  circumstances  of  the 
case,  deem  equitable. 

(  2  )  Copies  of  all  orders  passed  under  sub-section 
(  I )  shall  be  transmitted  to  the  Collector  for  his  guid- 
ance together  with  the  precept  which  the  Court  issues  to 
him  requiring  him  to  divide  the  estate  ;  and  the  Collec- 
tor shall  levy  the  said  costs  or  fees  from  the  parties,  in 
accordance  with  the  order,  in  the  same  manner  and  by 
the  same  means  as  if  the  levy  of  such  costs  or  fees  had 
been  ordered  by  himself. 


CHAPTER  VI. 

PROCEEDINGS  UP  TO  THE  DETERMINATION  OF  THE 

Partition. 

44.  Every   Deputy   Collector  making    a   partition       [  New.  ] 

,  ^     ,       shall,  as  rerards  the   estate  under  par- 
Powers  of  Deputy  r  ^1  T 
Collector  in  making     tition,  have  SO   far   as  they  are  appU-       ^^^  ^  ^^ 

a  partition.  ^^'^^^  ^l^  ^j^g  powers   cxercisible   by  a         ^"g^s.'  ° 

Survey  Officer  under  the  Bengal  Survey  Act,  1875,  and 
by  a  Revenue  Officer  employed  in  preparing  a  record- 
of-rights  under  Chapter  X  of  the  Bengal   Tenancy   Act, 

1885.  VIII.  of  1885- 

45.  As  soon  as  the  Collector  has   recorded   a  pro-       [New.] 
Deputy    Collector     ceeding  under  section  29,^  declaring  an 

when  to  make  sur-     estate  to  be  uudcr  partition,   the   De- 

vey  and  prepare  re-  ^    ,,  ,11  1  •      i.    i        i.i 

cord  of  existing  puty  Collcctor  shall,  subject  to  the 
rents  and  assets.  provisions  of  section   49,   make  a  sur- 

vey and  prepare  a  record  of  existing  rents  and  other 
assets  of  all  lands  included  in  the  estate, 

46.  In  making  a  survey  and  preparing   a  record  of 
Particulars  to   be     existing  rcuts  and  other   assets  of  land 

recorded.  under  section  45,  the   Deputy  Collec- 

tor shall  ascertain  and  record  the  following  particulars, 
namely  : — 

{a)  the  name  of  each  proprietor,  landlord  and 
tenant  of  the  estate,  and  of  every  owner 
of  revenue-free  land  and  occupier  of  rent- 
free  land  therein  ; 

(  b )  the  situaiton,  area  and  boundaries  of  the 
land  owned  or  occupied  by  each  of  the 
said  persons,  and  the  character  and  extent 
of  the  interest  held  by  each,   and  the  area 
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of  all    other   land   in   the   estate  which  is 
not  held  by  tenants  ; 

( c )  the  rent  then  payable   for   all   rent-paying 
lands, — 

(;)  as  stated  by  the  landlord, 

( ii)  as  stated  by  the  tenants,  and 

( /// )  as  taken  by  the  Deputy  Collector   for  the 
purposes  of  the  partition  ;  and 

{d)  the  assets,  if  any,  of  all  other  lands  ; 

and  shall  be  guided  by  such  rules  as  the  Board 
may  make  under  section  121,  clause  (/). 

Ruling. 

A  Butwarrah  Khashra  or  measurement  paper  prepared  under  S.  54 
of  the  Estates  Partition  Act  (Bengal  Act  VIII  of  1876)  is  not 
a  "record''  within  the  meaning  of  Section  35  of  the  Evidence 
Act  (i  of  1872).  An  entry  made  therein  of  the  name  of  a 
tenant  in  possession  is  not  admissible  in  evidence  under  that 
section  Mohi  Choudhiiry  vs.  Dhiro  Misrain  6  C.  L.  R. 
page  139,  referred  to.  Prema  Roy  vs.  Kishen  Roy  I.  L.  R.  25. 
Cal.  90. 

\.^^^-\  47.    (i)  when   the   Deputy   Collector   has   made  a 

survey  and  prepared  a   record  of  exist- 

Attestation  of  sur-       .  .  i       i.i  -  r    1       j 

vey    papers     and     ^^g  rcnts    and   Other    assets   of  land 
record   of   existing     under   section   45,    he   shall   publish  a 

rents  and  assets.  -n      .•  •  c  ^      1  m     j 

notification,  in  a  form  to  be  prescribed 
by  the  Board,  fixing  a  day  on  which  he  will  be  present 
in  the  village,  or  at  a  convenient  place  within  hmits  of 
distance  to  be  fixed  by  general  or  special  order  of  the 
Board,  for  the  purpose  of  attesting  the  survey  papers 
and  record  of  existing  rents  and  other  assets. 

(2)  On  the  date  fixed  by  the  notification,  or  on  any 
other  date  to  which  the  proceedings  may  be  adjourned, 
the  entries  made  in  the  record  of  existing  rents  and 
other  assets  under  section  46,  or  such   of  them  as  the 
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Board  may  by  rule  prescribe,  shall  be  read  out,  and 
corrected  or  added  to  as  may  appear  necessary,  in  the 
presence  of  such  of  the  interested  persons  as  are  in 
attendance. 

(3)  if  the  correctness  of  any  entry  is  disputed,  the 
Deputy  Collector  shall  note  the  statements  of  such  of 
the  persons  aforesaid  as  are  interested  in  the  disputed 
entry  and  shall,  after  making  such  local  enquiry,  if  any, 
as  he  thinks  fit,  pass  a  summary  other  declarinj^  what 
entry  shall  be  accepted  for  the  purposes  of  the  partition. 

(4")  If  the  correctness  of  any  measurement  is  called 
in  question  and  a  fresh  measurement  is  demanded,  the 
Deputy  Collector  may  require  the  costs  of  the  re- 
measurement  to  be  deposited. 

(5)  If  the  re -measurement  shows  the  original 
measurement  to  have  been  inaccurate^  the  amount 
deposited  shall  be  refunded  to  the  objector. 

48.    When  the  survey  papers  and  the  record  of  ex- 
isting rents  and  other  assets  have  been 

Publications       of  ,.       ,      i  '^     ^   •  .•  .^ 

survey  papers  and     attested  as  provided  m  section  47,  the 
record  of   existing     Deputy   Collector   shall   cause  a  copy 

rents  and  assets.  ^-^ 

thereof  to  be  locally  published  in  such 
manner  and  for  such  period  as  the  Board  may  by  rule 
prescribe,  and  there  shall  be  furnished  to  each  landlord 
and  tenant  a  copy  of  such  of  the  entries  relating  to  his 
estate,  tenure  or  holding,  as  the  case  may  be,  as  the 
Board  may  by  rule  prescribe. 

CdSrtX'  49.     If  at  any   time   a   survey  of   [New.] 

previous  survey,  re-     the  estate  uudcr  partition  or  any  party 

cord-of-rights,  mea-  r   ,  ,  ,  "^  , 

surements,  or  rent-     thcrcot  has  been   made   or   a   record- 
rolls,     instead     of     of-rights   prepared   by   an   officer   ap- 

making  a   new  sur-  .  -^  " 

vey  and  a  record  of     pointed  in  that  behalf  uudcr  the  orders 
asset's"^  ■"'"''  '"'^     of  the  Government,  or 

if  any  measurement  papers  and   rent-rolls  are  filed 
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under  the  section  19,  or  at  any  time  before  a  survey  has 
been  begun  under  section  45,  and  if  the  correctness  of 
such  measurement  papers  and  rent-rolls  is  admitted  in 
writing  by  all  the  proprietors,  and  is  verified  by  the 
Deputy  Collector  after  testing  on  the  spot,  and  if  the 
Deputy  Collector  is  satisfied  that  the  land-revenue 
'.vould  not  be  endangered. 

the  Deputy  Collector  may,  unless  the  Collector 
otherwise  directs,  and  after  making  any  correction 
which  may  appear  necessary,  accept  the  papers  of  such 
survey,  or  the  said  record-of-rights,  measurement  papers 
or  rent-rolls  instead  of  making  a  new  survey  and  pre- 
paring a  record  of  existing  rents  and  other  assets  under 
section  45. 

50.    When   the  documents  referred  to  in  section  48 
„       ,     .      ,        have   been   published,   or    any    docu- 

Record     of    ordei;  ^  _  '  -' 

fixing  of  day  for  mcuts  referred  to  in  section  49  have 
fionTnd  "ivice'of  bccu  acccptcd,  the  Deputy  Collector 
notices.  shall  record  an  order  stating  that  such 

documents  have  been  adopted  for  the  purposes  of  the 
partition,  and  shall — 

(a)  fix  a  day  on  which  to  determine  the  partition 
of  the  lands  into  the  several  separate  estates, 

(b)  publish  a  notification  calling  on  all  the  proprietors 
to  be  present  on  the  day  so  fixed,  such  day  being  not 
less  than  thirty  or  more  than  sixty  days  after  the 
publication  of  the  notification  in  his  office,  and  at  the 
same  time  serve  a  notice  on  each  of  the  proprietors 
to  the  same  effect,  and 

(c)  serve  a  similar  notice  on  the  proprietors  of  each 
of  the  adjoining  estates,  inviting  them  to  appear  and  file 
their  objections,  if  any,  if  they  dispute  the  possession 
of  any  land  of  the  estate  under  partition. 


CHAPTER  VII. 

Partition  hy  Amicable  Arrangement  or  by 

Arbitraiton. 

51.  (i)  If  all  the  recorded  proprietors  present,  on  or    [1876,  s.  64.] 
Power  to  allow     ^^^ovG  the  day  fixed  under  section  50, 

partition  to  be  made     a  petition   requesting  to  be  allowed  to 

by  proprietors  them-  i       xi  .-.•  ^    ^i       i        •        ,-      , 

selves  or  by  arbitra-     niakc  the  partition  on  the  basis  of  the 
^°^^-  papers   adopted   by   the    Deputy  Col- 

lector  under  Chapter  VI, — 

(a)  privately  among  themselves,  or 

(b)  by  arbitration, 

the  Deputy  Collector  may  grant  the  request. 

(2)  If,  after  such  request  has  been  granted,  the 
proprietors  or  the  arbitrators  fail  to  make  the  partition 
within  such  time  as  may  be  fixed  by  the  Deputy  Col- 
lector in  that  behalf,  the  Deputy  Collector  shall  make 
the  partition  himself. 

52.  When    a    partition  has  been  referred  to  arbitra-    [1876.  s. 65.3 
Procedure   on  re-     ^'"o"',  ^^^^   proceedings  shall,  except  as 

ference  to  arbitra-  hereinafter  Otherwise  expressly  pro- 
vided, be  conducted  in  accordance  with 
the  provisions  of  sections  506  to  522  (both  inclusive) 
of  the    Code    of  Civil    Procedure,    so   far   as   they   are 

applicable. 

The    2nd    schedule  of  the  Civil  Procedure  Code  Act  \'    of   iqoS 
has  been  submitted  for  sees.  506  to  522. 

53.  (i)  The    arbitrator    or   arbitrators  shall,  within    [1876.  ss.  66 
Arbitrators  to  deli-     ^   period   to   be    fixed   by  the  Deputy       ^"*^  '°'^ 

vcr  a  partition  paper.     Collector,  which  period  m'ay  be  further 
extended  by  him.  deliver  to  the  Deputy  Collector  a    full 
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and  complete  paper  of  partition,  in   such   form   as   the 
Board  maV;,  by  rule,  prescribe. 

(2)  If  default  is  made  in  complying  with  sub- 
section (i),  the  Deputy  Collector  may  withdraw  the 
case  from  arbitration  and  may  make, the  parition  him- 
self. 

[1876,3.67.]  54-     (i)  The  arbitrator  or  arbitrators,   on    delivering 

Remuneration   of     the   paper    of    partition   as   aforesaid, 
arbitrators.  shall  be  entitled   to  reasonable  fees  for 

his  or  their  services. 

(2)  The  amount  of  such  fees  shall  be  fixed,  with 
the  approval  of  the  Commissioner,  by  the  Deputy  Col- 
lector who  made  the  reference  to  arbitration,  and  shall 
be  deemed  ^to  form  part  of  the  costs  of  making  Uhe 
partition. 

[1876,3.68.]  55.     Ever)''    partition   made   under   this   chapter  by 

,     ,  r.        proprietors    or    by    an    arbitrator    or 

Approval    of    De-       1        r  J 

puty^  Collector  and  arbitrators  shall  be  subject  to  the  ap- 
other  authorities.  ^^^^^^  ^^  ^j^^  Collcctor  and  Confirm- 
ation of  the  Commissioner. 

Provided  that  no  such  partition  shall  be  disallowed 
except — 

{a)     on  the  ground  of  fraud,  or 

[h)     on    the   ground   that   the   partition   cannot  be^ 
confirmed  without  endangering  the  safety    of  the   land- 
revenue. 

11876,5.69,]  56.     When    a   partition   has   been  made 'under  this 

Assessment     of     Chapter,   the    land-revenue    on    each 

land-revenue.  separate    estate    into  which  the  parent 

estate  is  divided  by  such  partition  shall  be   assessed   by 

the  Collector  in  the  manner  prescribed  by  Section  lo. 


CHAPTER  VIII. 

Making  of   Partitions  by  the  Deputy  Col- 
lector, AND  Approval  thereof  by 

THE    COILECIOR. 

57.  (1)  If  no  petition  is'presented  under  Section  51,    [1876,55.71, 
the  Deputy  Collector  shall,  on  the  day     ^,0^;//^^ 
r^^Z;:^:::.-      fixed    under    Section    50,    or    on    any 
ed  under  Section         subsequent  day  or  days  to    which   the 
^''  hearing   may   be  postponed  by  notice 

posted  at  his  office, — 

(i)     consult  all  proprietors  who  are  present,  and 

(ii)  hear,  and,  after  such  enquiry  as  he  may 
consider  necessary,  dispose  of,  any  objec- 
tions which  they  may  urge. 

(2)  The  Deputy  Collector  shall  then  proceed  to 
determine  how  the  lands  of  the  parent  estate  shall  be 
partitioned  into  the  separate  estates,  and  all  matters 
arising  out  of  such  partition,  and  shall  cause  to  be  pre- 
pared— 

{a'  a  paper  of  partition,  in  a  form  prescribed  by 
rules  made  by  the  Board,  specifying  in  detail— 

(i)  the  lands  which  he  has  included  in  each 
separate  estate,  and  the  area  of  such  lands, 

ii)  the  rental  of  such  lands,  and  the  other 
assets,  if  any,  of  each  separate  estate, 

(iii)  the  name  or  names  of  the  recorded  pro- 
prietor or  proprietors  of  each  separate 
estate, 
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(iv)  any  stipulations  which  may  have  been 
made  regarding  places  of  worship,  tanks 
or  other  matters  mentioned  in  Chapter  IX, 
and 

(v)  the  amount  of  land-revenue  to  be  assessed 
on  each  separate  estate  in  the  manner  pre- 
scribed by  Section  lo,  and 

\b)  a  map  showing  the  lands  which  fall  within  each 
separate  estate  and  the  boundaries  of  such  lands. 

(3)  In  making  the  partition  the  Deputy  Collector 
shall  be  guided  by  the  provisions  of  Chapter  IX,  and 
shall  make  the  partition  in  the  manner  which,  in  his 
opinion,  is  on  the  whole  most  in  accordance  with  those 
provisions  and  most  equitable  and  convenient  to  all 
parties  concerned. 

58.  (i)  The   partition,   as  made  under  this  Chapter, 
m^difie^.f       c  1,   •  •      f  shall  be  submitted  for  the   sanction   of 

'  -"  Submission  of  case 

10    Collector;    his     the  Collcctor,    and   he  shall  by  notice 
'^"""*  fix  a  day  for  the   consideration   of  the 

same. 

(2)  Every  such  notice  shall  be  served  on  the  pro- 
prietors and  shall  be  published  in  the  manner  prescribed 
by  section  104. 

(3)  The  day  fixed  by  the  said  notice  shall  be  not 
less  than  fifteen  days  after  the  publication  of  the  notice 
at  the  Collector's  office. 

(4)  After  hearing  and  disposing  of  any  objection 
which  may  be  preferred,  the  Collector  shall  pass  such 
orders  as  he  may  think  proper — 

(a)  approving   the   partition,    with    or   without 
amendments;  or 

{b,  making  a  new  partition  ;  or 
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(f)  returning  the  papers  to  the  Deputy  Collector 
for  amendment  of  the  partition,  or  for 
making  a  new  partition,  with  such  direc- 
tions as  to  the  Collector  may  seem  fit  in 
regard  to  the  issue  of  a  notice  to  appear 
to  the  proprietors  or  any  of  them  who  are 
speciall}'  interested. 

(5;     If  the  papers  are  returned  to  the  Deputy  Collec-       [Sew.] 
tor,  the  Collector  shall,  on  their    re-submission,  proceed 
again  to  consider  the  partition  as  provided  in   the    fore- 
going sub-sections  of  this  section. 

Ruling. 

A  Deputy  Collector,  in  the  exercise  of  executive  function.^;,  is  in  the 
fullest  sense  the  assistant  and  aci'ent  for  carrvino-  out  the  views 
of  the  Collector,  and  over  his  proceedings  the  Collector  is  bound 
to  exercise  the  closest  superintendence,  and  to  interfere 
whenever  he  thinks  proper  to  do  so.  The  relative  positions  of 
Collector  and  his  Deputy  are  entirely  different  from  those  of  a 
Collector  and  Commissioner,  or  those  of  the  Commissioner  and 
the  Board.  (Board's  proceedmgs  of  14th  May  iSSi,  No.  155, 
collection  7,  JMle  493) 

59.  (I)  When  the  partition  has   been   approved   bv    [1876,5.79 
^   .      ^  ^  the  Collector,   the    Deputy   Collector    ™°^''^''^-^ 

Duties  ol    Deputy         ^     ^^       r  1  •  1 

Collector  when  par-     Shall,  alter  makmg  such   alterations  as 

plovid'b;  Srec^S;     "^^y^"    "•^^^^^'-y    >■»    the    partition 
or  when    collector     paper  or  map,  or  preparing  a  new  parti- 

n^akes  a  new  parti-       tj^,,  ^.^^^^  ^^.  ^^^^^    j^^  aCCOrdaUCC  with 

the  orders  passed  by  the  Collector, 

(a)  cause  to  be  prepared  a  separate  extract  of 
the  portion  of  the  partition  paper  which 
relates  to  each  separate  estate  ; 

(b)  cause  to  be  tendered  to  any  recorded  pro- 
prietor of  a  separate  estate,  or  any  author- 
ized agent  of  such  proprietor,  who  may  be 
in    attendance    at    the    Deputy  Collector's 
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office,   the  extract  which  relates  to  such 
separate  estate^  and 

(c)  piibhsh  a  notification  at  his  office  calling 
upon  every  proprietor  to  whom  or  to 
whose  agent  an  extract  from  the  parti- 
tion paper  has  not  been  tendered  as 
aforesaid,  to  take  out  of  the  Deputy 
Collector's  office  the  extract  of  the 
portion  of  the  partition  paper  relating  to 
his  separate  estate. 

(2)  If  the  circumstance  of  the  partition  so  require 
an  extract  of  the  map  prepared  by  the  Deputy  Collector, 
or  a  copy  of  such  map,  shall  be  annexed  to  every 
separate  extract  from  the  partition  paper  mentioned  in 
sub-section  (i). 

(3)  The  Deputy  Collector  shall  also  proceed  in  the 
manner  hereinbefore  provided  when  the  Collector  makes 
a  new  partition. 

[1876,5.82.]  60.     No  proprietor  who  has  failed  to  appear   before 

the    Deputy   Collector  in  person  or  by 

Proprietors         not  .  i         /-        i  i 

appearing  on  fixed     agent  ou  a  day  fixed,  under  section  50 
day  not   entitled  to     q^-    rn    for   the  partition  of  the  lands 

make  objection.  -^ '  '  ' 

mto  several  separate  estates,  and  no 
proprietor  ,who  has  failed  so  to  appear  before  the 
Collector  on  a  day  fixed  under  section  58,  shall,  unless 
he  shows  sufficient  cause  for  such  failure,  be  entitled 
at  any  subsequent  time  to  make  any  objection  to 
the  orders  which  may  be  passed  on  such  days  res- 
pectively. 

Note. — Serlion  82  of  the  old  Act  was  imperative;  but  this  section 
gives  opportunity  to  proprietors  to  make  objections  if  they  can 
show  sufficient  cause  for  failure  of  appearance  required  under 
sections  50,  57  or  58  of  the  Act.  {Vide  suppliment  to  the 
Calcutta  Gazette,  October  20,  1897,  P.  4034). 
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6i.     When    a  puiLiUon    has    been    appio\ecl  by  the    [1.S76.  ss.  84. 

.,    ,,  ,  ,       ,  .       "  86  modified.] 

^  ,    .   .       ,    ,        Collector,  or  when  he  has  made  a  new 

Submission  ol    ilie 

papeis  to  the  Com-  partition,  and  alter  the  tender  ol 
;':vr,:fM;e"p;;,';:  extracts  .nd  tl,e  publication  or  a 
tioii  by  the   Coiiec-     notification   as  provided  in   section  59, 

the  Collector — 

shall  cause  a  notice  to  be  served  on  each  of  the 
recorded  proprietors,  stating  that  the  papers  will  be  sub- 
mitted at  once  for  confirmation  of  the  partition  by  the 
Commissioner,  and  that  any  appeals  or  objections  must 
be  presented  to  the  Commissioner,  or  to  the  Collector 
for  transmission  to  the  Commissioner,  within  thirty  days 
from  the  date  of  the  service  of  the  said  notice  ; 

and  shall,  after  the  issue  of  such  notice,  forward  to 
the  Commissioner  all  papers  relating  to  the  partition. 


CHAPTER  IX. 
General  Principles  for  making  Partitions. 


Lands  held  in  CoiMmon  Tenancy. 

62.     Each  separate  estate  shall  be  made  as   compact     1876,  s.  87 
Separate  estates  to     'IS    IS   Compatible    with    the    primary 
be  made  compact.        ^^^^^  ^^  making  an  equitable  partition 
anion 0;   the    proprietors    and  with  the  provisions  of  this 
Chapter. 

Each  party  to  a  Riitwair ah  need  not  have  the  same  quantity  of  land, 
nor  should  the  land  awarded  be  alw.iys  in  exact  proportion  to 
the  Jumma  paid.  The  object  of  the  Butwarrah  beinjj  to  divide 
the  lands  in  as  compact  a  form  as  possible  one  party  may  have 
to  pay  tlic  Jumma  on  a  smaller  area    than    another,    though    on 
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more    valuable    land.     Aftaboodeen  z>s.  Shumsooddeen  MuUick, 
18  W.  R,,  461. 

[1876,5.88.]  6$,    In   selecting  the  villages  or  land  to  be  assigned 

to  each  separate  estate  formed  out   of 

Circumstances  to  ^  1  •    ,     1         ,  1     1  i  • 

be  consideied  in  a  parent  estate  which  has  been  held  ni 
making  partitions.  common  tenancy,  the  Collector  shall 
take  into  consideration  the  advantages  or  disadvantages 
arising  from — 

{a)  situation  ; 

(b)  the   vicinity    of  roads^    railways    or    navigable 
rivers  or  canals  ; 

(f)    the  nature  and  quality  of  the  soil  and  produce  ; 

(d)     the   quantity    of  cultivable    and     uncultivable 
waste  land  ; 

ie)     the  facilities  for  irrigation  ; 

(/)  the    state   of  embankments   and  water-courses, 

and 
{g)    liability  to  accretion  and  diluvion  ; 
and   any    other  circumstances  affecting  the  value  of 
the  land. 

Rul/njrs. 

The  claim  for  contiguity  applies  only  to  lands  within  the  estate 
under  partition.  It  is  therefore  not  proper  and  valid  to  allot 
such  lands  to  a  proprietor  because  they  are  contiguous  to  his 
lands  of  another  vilU^gc  in  another  estate.  {Board's  No.  320  A 
dated  ist  August,  1889). 

2  Where  a  p^rty  concerned  objects,  in  appeal,  to  a  partition  of 
land  fairly  alloled  according  to  value,  as  not  having  consulted 
convenience,  it  is  not  enough  to  show  that  appellant's  own 
convenience  would  have  been  better  consulted  by  a  different 
arrangement.  He  is  bound  to  show  some  arrangement  which 
would  better  satisfy  all  parties,  and  be  more  equitable  for  alj. 
Summun  Jha  vs.  Bhooput  Jha.     18  W.  R.,  498. 
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64.  (i)     If  a     dwelling-house     belonging    to    one    [iHjG,  ?.  ig."] 
„.  ,       u     I    ir      proprietor   is   situated    on   any     land 

Rights  when  dwell-       '       '  -' 

ing-housc  belonging  whicli  it  may  be  necessary  to  include 
"tr.XTiand  to  in  the  separate  estate  of  another  pro- 
be  allotted  to  an-     prietor,   the   owncr   of  the  house  may 

other  proprietor.  4.-  ti  r  ..1      ti  "^ 

retain  occupation  tliereot,  with  the 
buildings  and  grounds  immediately  attached  thereto, 
upon  agreeing  to  pay  rent  annually  in  perpetuity  for 
the  land  occupied  by  the  house,  buildings  and  grounds 
to  the  proprietor  of  the  separate  estate  in  which  such 
land  is  included. 

(2)  The  limits  of  the  land  so  occupied  and  the 
rent  to  be  paid  for  it  shall  be  fixed  by  the  Deputy 
Collector,  and  shall  be  stated  in  the  paper  of  partition. 

(3)  In  every  such  case  a  defined  pathway  shall, 
as  far  as  possible,  be  secured  to  the  owner  of  the  house, 
leading  from  the  house  to  some  portion  of  the  separate 
estate  allotted  to  him. 

65.  Whenever  the  Deputy  Collector  thinks    fit,    he    [1876,  ?.  90] 

Power  of  apply  sec-       ^^y  apply    the    prOvisioUS    of    SCCtiou 

tion  64  to  garden?.      64  to  gardens,  orchards,   land  planted 

with  bamboos,  and  any  other  land 
which  in  his  opinion  is  of  special  value  to  the  proprietor 
in  whose  occupation  it  is  found  to  be,  in  consequence 
of  improvements  made  by  such  proprietor  or  of  the 
particular  use  to  which  such  land  is  put. 

66.  The  rent  fixed  in  perpetuity   on   any   land   by    [-1876  s  01 
^    ,     ,  ^     ,     the  Deputy   Collector   under    section    modified.] 

Rent  for  land  fixed  '■      / 

under  section  64  or     64  or  sectioH  65  shall  be   deemed  tor 

lt'7i':i':t'     ^l^e   P"^P«ses    o^'  the   partition,  to  be 

the  assets  of  such  land. 

67.  When    the   dwelling-house   of  one  proprietor,     1876,  s.  92] 
Redemption     of     ''\^^^^  the  buildiiigs  and  grounds  imme- 

rent   fixed     under     diately  attached  thereto,  has   been  in- 

4.  eluded  in  the  separate  estate  of  another 

proprietor,  and  the  rent  to  be  paid  in  perpetuity  for  the 
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land  occupied  thereby  has  been    fixed   by    the    Deputy 
Collector  and  stated  in  the  paper  of  partition, 

the  first-mentioned  proprietor  may  apply  to  the 
Deputy  Collector  for  permission  to  redeem  the  rent 
so  fixed,  and  the  Deputy  Collector  shall  give  such  per- 
mission unless  he  is  of  opinion  that  the  redemption 
would  endanger  the  safet}"  of  the  land-revenue  for  the 
payment  of  which  the  separate  estate  in  which  such 
dwelling-house,  buildings  and  grounds  have  been  in- 
cluded will  be  liable. 

[1876,3.  93,  68.  (i)   If  the    Deputy    Collector    gives    permission 

"""^''^^<il  ^  ^,       as    aforesaid,    he    shall     certify      the 

Amount       payable  ' 

in   redemption     of     amouut   payable  by   the    applicant  in 
^^^  '  redemption  of  the  rent. 

(2)  Such  amount  shall  be  ten  per  centum  above 
the  sum  which  would  be  required  to  produce,  in  interest 
at  ionx  per  centum  per  annum,  an  annual  sum  equal  to 
the  said  rent. 

[1S76,  s.  94]  69.     The  amount   certified   under    section    68    may 

Such  amount  when     be    paid    to    the    Deputy  Collector  at 
payable.  ^^„y  l\^-Y^Q  before,  but  not  after,  posses- 

sion is,  under  section  94,  given  to  the  several  proprietors 
of  the  separate  estates  allotted  to  them. 

[1876,  s.  95  ]  70.     On    receipt   of  such     payment,    the     Deputy 

Collector  shall  give  notice    to  the  pro- 

Not'ce  of  payment  .  .  ,  i.  i.    i       ii  „ 

to   be   given    and     pnetor   ui   whosc   Separate  estate  the 

land  to  be  held  rent-       j^^^^^J  jg  situated— 

{a)     that  such  payment   has  been 
made  ; 

{b)     that   the    sum    will   be   paid    to  him    or  to  his 
authorized  agent  on  application,  and 

(c)     that,   from    the    date    on    which    possession    as 
aforesaid  is  given,  the   proprietor    who    has 
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redeemed  the  rent  of  such  land  will  be  en- 
titled to  hold  the  land  as  a  rent-free  tenure 
secured  against  the  proprietor  to  whom  the 
notice  is  given  and  against  any  auction- 
purchaser  at  a  sale  for  arrears  of  revenue, 
including  the  Government  ; 

and  from  such  date  the  land  shall  be  so  held  as  a  rent- 
free  tenure. 

71.  The  Deputy  Collector  shall  at  the  same  time  [1376,5.  96.] 
Collector  to  reoister  gi^'s  uotice  to  the  Collector  of  the 
the  rent-fee  tenure.  district  of  the  Creation  of  such  tenure, 
and  the  Collector  shall  thereupon  cause  such  tenure 
to  be  specially  registered  in  the  manner  provided  by 
section  42  of  Act  XI  of  1859  {an  Act  to  improve  the 
lazv  relating  to  sales  of  land  for  arreas  of  revenue  in 
the  Lorver  Provinces  under  the  Bengal  Presidency)  or 
by  any  similar  law  for  the  time  being  in  force. 

y2.     When    two   or   more    of   the   separate   estates    [1876,  s.  97] 
Drauin?  of   lots     cousist  of  the  Same  proportions  of  the 
for  equal  shares.  parent    estate,    the    Deputy    Collector 

may,  if  he  thinks  proper,  direct  the  parties  entitled 
thereto  respectively  to  draw  lots  in  his  presence  for  the 
equal  separate  estates  which  have  been  formed  by 
assignment  of  land, 

unless  the  recorded  proprietors  of  the  equal  shares 
agree  among  themselves  as  to  the  allotment  of  the 
equal  separate  estates  and  present  a  petition  to  that 
effect,  or 

unless  for  any  other  reason  the  Deputy  Collector 
with  the  sanction  of  the  Collector,  thinks  proper  to 
assign  the  equal  separate  estates  to  the  proprietors  of 
the  equal  shares  without  causing  lots  to  be  drawn. 

Note   i.     It  has  been  ruled  by  the  Board    that    under    this   section 
the  Deputy  Collector  has  only  power  to  direct  that  lots  be  drawn 
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for  entire  shares  as  framed  by  Iiim,  and  not  for  parts  uf  the 
estates.  He  may  allow  lots  to  be  drawn  for  parts  of  estates 
with  the  assent  of  the  proprietors  only.  (Board's  Proceedings 
of  20th  January  1900,  No  373,  Butwarra  Collection  I,  File  20  of 
1900). 

[1876,  s.  98.]  73.     (i)  When  the  aggregate   of  two  or  more  shares 

Order  and  method      equals    0116    Other   share,  or  equals  the 

of  the  drawing  lots     aggresjate  of  two  or  more  other  shares, 

when    agtjregate    of  ^      '^  ' 

two  or  more  shares  the  Depiitv  Collcctor,  with  the  saiic- 
rtor  eTals'th:  '''o"  ^f  tlie  Collector,  may  cause  such 
aggregate  of  two  or     aggregate  shares  to  be  treated  as   one 

more  other  shares,  i  ,r  1  r    1  •    • 

share  tor  the  purpose  of  determining 
by  lots  as  aforesaid  which  portion  of  the  parent  estate 
shall  be  assigned  to  each  proprietor  as  his  separate 
estate  ; 

and  may  decide  which  shares  shall  be  formed  into 
one  aggregate  share  for  the  purpose  of  causing  such  lots 
to  be  drawn  ; 

and  niav  cause  lots  to  be  drawn  in  like  manner  as 
often  as  he  thinks  proper  for  such  purpose. 

(2)  After  lots  have  been  drawn  (  once  or  more  than 
once  if  necessary)  as  aforesaid,  the  Deputy  Collector 
shall  proceed  to  divide  the  portion  of  the  parent  estate 
which  has  fallen  by  lot  to  each  aggregate  share,  among 
the  proprietors  of  the  different  shares  which  were  form- 
ed into  such  aggregate  share  for  the  purpose  of  drawing 
lots,  and  shall  assign  to  every  such  proprietor  his 
separate  estate  within  sucli  portion  in  such  position  as 
the  Deputy  Collector  may  tliink  proper. 

l!lui<frntions. 

(I).— The  partition  uf  a  parent  estate  is  beini;^  made  into  the 
followir.s'  sliares  :  — 


8  annas. 
4  annas. 


3  annas. 
I  anna. 
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For  the  purposes  of  drawing  lots,  the  4  annas,  3  annas  and  i 
anna  shares  may  be  taken  together,  and  considered  to  be  an  aggre- 
gate 8  annas  share. 

The  Deputy  Collector  will  divide  the  parent  estate  into  two 
halves  of  equal  value,  and  will  then  cause  lots  to  be  drawn,  in  order 
to  determine  which  of  the  two  halves  shall  be  assigned  to  the 
proprietor  of  the  integral  8  annas  share,  and  which  shall  be  divided 
among  the  proprietors  of  the  4  annas,  3  annas  and  i  anna  shares. 

Subsequently,  if  necessary,  the  Deputy  Collector  may  again 
cause  lots  to  be  drawn  by  the  proprietors  of  the  4  annas  share  on 
ihe  one  hand  and  the  proprietors  on  the  other  hand  of  the  aggregate 
share  made  up  by  taking  together  the  3  annas  share  and  the  i  anna 
share. 

II.— The  partition  is  being  made  of  a  parent  estate  into    the 
following  share  :  — 

6  annas.  3  annas. 

4  annas.  2  annas. 

I  anna. 

Two  tracts  in  the  estate  may  first  be  marked  off,  the  value  of 
each  being  equivalent  to  a  6  annas  share  ;  and  then  for  the  purpose 
of  drawing  lots  in  respect  of  the  assignment  of  these  two  tracts,  the 
4  annas  share  and  the  2  annas  share  may  be  taken  together  as  an 
aggregate  6  annas  share,  and  lots  may  be  drawn  between  the 
proprietor  of  the  aggregate  6  annas  share  so  formed  on  the  one 
hand,  and  the  proprietor  of  the  integral  6  annas  share  on  the  other. 

One  of  the  two  6  annas  tracts  having  thus  been  finally  assigned 
to  tile  proprietor  of  the  integral  6  annas  share,  the  Deputy  Collector 
will  proceed  to  assign  the  rest  of  the  estate  among  the  remaining 
shares  ;  and  he  may  again,  for  the  purpose  of  causing  lots  to  be 
drawn,  mark  off  two  tracts,  the  value  of  each  of  which  shall  be 
equivalent  to  5  annas  of  the  parent  estate,  and  may  cause  lots  to  be 
drawn  for  these  two  tracts  between  the  proprietors  of  the  4  annas 
share  and  the  i  anna  share  taken  together  as  an  aggregate  5  annas 
share  on  the  one  hand,  and  the  proprietors  of  the  3  annas  share 
and  the  2  annas  share  taken  together  as  another  5  annas  share  on 
the  other. 

Finally  their  separate  estates  will  be  assigned  to  the  proprietor 
of  the  4  annas  share  and  of  the  i  anna  share  respectively,  within 
the  tract  which  fell  to  them  jointly  by  lot  ;  and  their  separate  estates 
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will  be  assigned  to  the  proprietors  of  the  3  annas  share  and  of  the 
2  annas  share  respectively  within  the  tract  which  fell  to  them  jointly 
by  lot. 

[1876,5.  99]  74.     The  Deputy  Collector  may,  by  notice,    require 

Deputy    Collector     ^"^   proprietor,    ill    rcspect   of  whose 

may    require    pro-     sharc  lots  are  to  be  clrawii  as  provided 

prietors  to  attend  or       •  .•         _  .•  ^  ^^         i 

appoint  agent  for  >"  scctioii  'J 2  or  sectioii  ^ -^,  to  attend 
the     purpose      of     ^t   the    olTice   of  the  Deputy  Collector 

drawinor  lots.  .  ,  .  1        •       i 

HI  person  or  by  authorized  agent,  at  a 
time  to  be  fixed  by  the  Deputy  Collector,  for  the  pur- 
pose of  drawing  lots  ; 

and  may  similarly  require  the  proprietors  of  any 
shares  which  he  may  have  ordered  to  be  formed  into  an 
aggregate  share  for  the  purpose  of  drawing  lots,  jointly 
to  appoint  an  agent  to  draw  lots,  on  their  joint  behalf  ; 
and  if  at  the  time  fixed  for  drawing  such  lots,  such  pro- 
prietors have  failed  to  agree  to  any  such  joint  appoint- 
ment or  fail  to  cause  the  attendance  of  an  agent  autho- 
rized to  act  jointly  for  all  such  proprietors,  all  such 
proprietors  shall  be  deemed  to  have  failed  to  comply 
wilh  the  Deputy  Collector's  requisition. 

[1.S96,  s.  ico]  75.     If  any  proprietor  or  proprietors  fail  to    comply 

with    a    requisition    of    the    Deputy 

In  default,  Deputy        ^    ,,       .  i  +•         „       *i       r^  / 

Collector  may  ap-  Collector  Under  section  74,  the  Deputy 
point   a    pel  son  to      Collcctor   may   appoint   a    person    to 

draw  lots  on  behalf  of  such  proprietor 

or  proprietors. 


Lands  held  in  severalty. 

■76.  (i)  When    the   lands    of  an    estate    have    been 

[1876,  s.  loi.]     ^^^^^^.^.^^  according     divided  by  private  arrangement  formal- 

to  separate  posses-     ly   made   and   agreed    to   by   all    the 

sion,     and  appoint-  .  ^  ,  .  . 

ment    of     land-re-     proprietors,    and    each    proprietor   is, 
venue.  ji-^    pursuauce  of  such  arrangement,  in 

possession  of  separate  lands  held  in  severalty  as   repre- 
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senting  his  interest  in  the  estate,  the  joint  applica- 
tion presented  under  section  7  may  be  to  the 
effect — 

{a)  that  a  partition  of  the  estate  be  made  by 
assigning  to  each  proprietor  or  to  two  or  more 
proprietors  jointly,  as  his  or  their  separate 
estate  or  estates,  the  lands  of  Nvhich  they 
are  in  separate  possession  in  pursuance  of 
such  arrangement,  and 

(b)  that  each  separate  estate  so  formed  be  made 
liable  for  such  portion  of  the  entire  land- 
revenue  of  the  parent  estate  as  was  paid  by 
the  proprietor  or  proprietors  thereof  under 
the  private  arrangement  aforesaid. 

(2)  The   Deputy   Collector   who    is   appointed   to    ([iSye,  s.  102 
carry  out  the  partition  in  accordance  with  such  applica-    '"  ^^"'^ 
tion  shall  satisfy  himself  that  the  assets  of  each  separate 

estate  which  it  is  proposed  to  form  will  be  sufficient  to 
secure  the  payment  of  the  annual  amount  of  land- 
revenue  for  which  it  is  proposed  to  make  such  separate 
estate  liable. 

(3)  If  the    Deputy    Collector    is    not  satisfied  that    r,gy6, g.  104 
the  assets  of  each  such  separate  estate  will  be  sufficient    modified.] 
as   aforesaid,    or   that,    with    reference    to   the  circum- 
stances of  the  case,  the   partition    of  the  land   and   the 
assessment   of  the   land-revenue   thereon   may  be  made 

in  the  manner  proposed  without  endangering  the  safety 
of  the  land-revenue,  he  shall  reject  the  application, 
unless  all  the  recorded  proprietors  agree  that  the  land- 
revenue  for  which  the  parent  estate  is  liable  shall  be 
apportioned  among  the  separate  estates  so  to  be  formed 
in  such  a  manner  that  the  safety  of  the  total  amount  of 
the  land-revenue  shall  not  be  endangered. 
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[1876,  s.  106  -]-!.    Whenever    the   Deputy    Collector   who   is  ap- 

™°  '''^  '^  ,     ,      ,      .        pointed  to  carry  out  a   partition   finds 

Lands    of   which  .  ^  . 

each   proprietor  is     that,  in  pursuauce  of  a  priavate  arrange- 
in  possession   to  be     ment  formally  made   and  agreed  toby 

allotted  to  him.  ■'  ,  °  •' 

all  the  proprietors  ot  an  estate,  the 
proprietors  respectively,  or  any  of  the  proprietors,  are 
in  possession  of  separate  parcels  of  land  held  in  severalty 
as  representing  portions  only  of  their  respective  interests 
in  the  parent  estate,  while  other  land  of  the  parent 
estate  is  held  in  common  tenancy  between  such  pro- 
prietors, then,  notwithstanding  anything  contained  in 
section  7,  a  joint  application  shall  not  be  required,  and 
the  Deputy  Collector  shall  allot  to  the  separate  estate 
of  each  proprietor  the  land  of  which  such  proprietor  is 
found  to  be  in  possession  in  severalty  in  accordance 
with  such  private  arrangement. 

Explanation. — Land  held  in  the  occupation  of  the 
several  proprietors  of  an  estate  as  sir,  khamar  or  nij~ 
jote,  or  under  any  other  similar  denomination,  shall  not 
be  deemed  to  be  land  held  in  severalty  as  representing 
portions  of  their  respective  interests  in  the  parent  estate 
within  the  meaning  of  this  section,  which  applies  only 
to  cases  in  which  there  has  been  a  bona  fide  division,  by 
private  arrangement  among  the  proprietors,  of  land  held 
by  tenants. 

[1876,  s.  107.]  78.     Notwithstanding  anything    in    section    j-j,   the 

Collector  may   cause   any   transfer   of 

Collector        may       ,        ,  j    4.        u        xi  l-        ^1 

cause    transfer    of     land  agreed  to   by   the   parties  to  be 
lands  agreed  to  by     made  from  the  possession  of  one   pro- 
pnetor  to  that  of  another. 
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Lands  held  in  common  tenancy  and  Lands  held  in 

severally. 

79.  Places  of  worship,  burning-f^rounds  and  burial-    [1876,5.108.] 
Places  of  worship,     grounds    which    have    been    held    in 

^''^-  common  previous  to  the   partition    of 

an  estate,  and  land  of  which  the  proceeds  have  been 
assigned  by  the  proprietors  jointly  for  religious,  charit- 
able or  public  purposes,  shall  continue  to  be  held  in 
common  unless  the  proprietors  otherwise  agree  among 
themselves,  in  which  case  they  shall  state  in  writing  the 
agreement  into  which  they  have  entered,  and  the 
Deputy  Collector  shall  enter  a  note  of  the  agreement  in 
the  paper  of  partition. 

80.  (i)  Tanks,  wells,   water-courses,  reservoirs   and    [1876,3.109.] 

embankments   shall   be  deemed  to  be 
Tanks,       wells,     attached  to  the  land  for  the  benefit  of 

water-courses,       re-  ,  .   ,       ,  •    •      n  i 

servoirs    and    em-     which  they  wcrc  origmally  made. 

bankments.  .   v       t  •  i  •   ^       i-  .^ 

(2)  In  cases  m  which,  from  the 
extent,  situation  or  construction  of  any  such  works,  it  is 
found  necessary  that  they  should  remain  the  joint  pro- 
perty of  the  proprietors  of  two  or  more  separate  estates, 
the  paper  of  partition  shall  specify,  as  far  as  the  circum- 
stances admit,  the  extent  to  which  the  proprietors  of 
each  of  such  estates  may  make  use  of  the  same,  and  the 
proportion  of  the  charges  for  repairs  to  be  borne  by 
them  respectively. 

Ruling. 

It  was  held  by  the  Sadder  Dewani  Adalut  that  the  means  of 
irrigation,  which  were  common  to  all  the  cultivators  of  a  village 
when  that  village  was  held  jointly  by  two  proprietors,  were  not 
affected  by  the  division  of  the  village  into  two  distinct  portions 
according  to  the  respective  shares  of  those  proprietors  ;  neither 
could  one  proprietor  stop  the  flow  of  water  to  the  lands  of  the 
other,  in  consequence  of  the  channel  formerly  used  for  that 
purpose  running  through  the  lands  now  held  exclusively  for  one 
of  them.     S.  D.  A.,  i860,  P.  554- 
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[New.l  •  8 1,  (i)  No  tenure  or  holding  shall  be   split  up   for 

the  purposes  of  a  partition   unless  it  is 
Splitting  up    of     reasonably  necessary  to  do  so  in  order 

,    .  tenure    or  -  holding  ■      ■'  _         •' 

and  apportionment     to  effect  an  equitable  partition. 

of  rent  thereof,  i     i  t  « 

(2).  If  a  tenure  or  holding  be 
split  up  as  aforesaid,  the  total  existing  rent  thereof,  as 
ascertained  under  Chapter  VI,  shall  not  be  altered,  but 
shall  be  apportioned  among  the  several  parts  into  which 
the  tenure  or  holding  is  divided. 

(3)  When  it  is  proposed  to  split  up  a  tenure  or 
holding  and  apportion  the  rent  thereof  as  aforesaid,  the 
Deputy  Collector  shall  cause  a  notice  to  be  served  on 
the  tenants  concerned  and,  after  hearing  their  objections, 
if  any,  may  order  that  the  tenure  or  holding  be  split 
up,  and  that  the  rent  thereof  be  apportioned  as 
aforesaid. 

(4)  The  Deputy  Collector  shall  notify  such  appor- 
tionment to  the  tenants  concerned. 

Note  i.— It  has  come  to  the  notice  of  the  Board  that  the  provisions 
of  section  81  of  the  Estates  Partition  Act,  V  (Bengal)  of  1897, 
are  frequently  or  generally  ignored  in  partition  proceedings. 
The  section  requires  (I)  that  tenures  and  holdings  shall  not, 
without  good  reason,  be  split  up  for  the  purpose  of  a  partition  : 
.  (2)  that  when  a  tenure  or  holding  is  split  up,  the  existing  rent 
must  not  be  altered  but  must  be  apportioned :  (3)  that  the 
Deputy  Collector  must  cause  a  notice  to  be  served  on  tenants 
concerned  and  only  after  hearing  their  objections,  if  any,  may 
order  that  the  tenure  or  holding  shall  be  split  up  and  that  the 
rent  thereof  shall  be  apportioned  :  (4)  that  the  Deputy  Collector 
must  notify  the  apportioned  rents  to  the  tenants  concerned. 

This  matter  was  discussed  at  tlie  Conference  of  Commissioners 
held  in  October  1909,  and  it  was  agreed  that  the  provisions  of 
section  81,  and  more  particularly  of  sub-section  (4)  should  be 
exactly  complied  with  in  future. 

Note  2.— The  Board  believe  tiiat  over  the  Province  holdings 
ordinarily  consist  of  fields,  high  land  and  low  land  and  some- 
times other  classes,  scattered  over  the  lands  of  the   village,   and 
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that  an  attempt  to  create  separate  estates  by  making  aj,'grega- 
tions  of  holdings  in  a  village  would  not  only  be  a  scheme  of 
work  contrary  to  general  (if  not  universal)  practice  in  butwaras, 
but  that  it  would  be  incompatible  with  the  canon  of  compactness 
for  the  separate  estates  which  is  laid  down  in  section  63  of  the 
Act.  Such  a  scheme  of  work  might  produce  greater  disadvan- 
tages than  any  which  are  consequent  from  division  of  holdings 
with  equitable  apportionment  of  the  rent. 

One  of  the  objects  of  the  Act  of  1897,  however,  was  to  check  the 
illegal  enhancement  of  rent  which  enquiries  showed  to  have 
frequently  followed  partitions.  The  Board  are  inforined  that 
such  illegal  enhancement  are  still  frequently  made  after 
partitions. 

Note  3. — The  Board  accordingly  direct  that  full  effect  must  be 
given  to  the  provisions  of  sub-sections  (2)  to  (4)  above  cited 
which  require  preliminary  notice  to  tenants  of  intended  apportion- 
ment of  lands  and  rent  of  tenures  or  holdings,  consideration  of 
objections,  careful  apportionment  of  rents  and  notice  of  appor- 
tionment actually  made.  (Serial  No.  g  in  Board's  Butwara 
File  No.  16  of  1909.) 

82.    When  the  Deputy  Collector  finds  in  a  parent    [1876,3.110.] 
Land  held  rent-free     estate   land  which  is  claimed   to  be 
not  to  be  divided,     \^q\^  rent-free   and   tor  which  no  rent 

except  with  consent       .  .  i       /■      ,       ,  t 

of  the  recorded  pro-     IS  actually  paid,    ( whether  the  pro- 
P""°"'  prietors   of  the  estate   do   or  do  not 

claim  a  right  to  receive  rent  from  the  land),  he  shall 
not  make  any  division  or  assignment  of  such  land  among 
the  separate  estates,  but  shall  specify  in  the  partition 
papers  and  proceedings  that  such  land  is  left  appertain- 
ing jointly  to  all  the  separate  estates  which  are  formed 
out  of  the  parent  estate,  in  the  proportion  which  each 
separate  estate  bears  to  the  parent  .estate  :  Provided 
that  such  land  or  any  of  it  may  be  allotted  among  the 
different  separate  estates  with  the  consent  of  all  the 
proprietors  of  the  parent  estate. 

Note  1.— -  This   section    does    not    apply    where   fractional    part  of 
specific  land  is  held   rent-free.      {Boani's    158   A,    ijtii   March 
'-      1897). 
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Note  2.— The  production  of  a  Lakheraj  Sanad  is  not  necessary  to 
prove  that  land  is  held  rent-free.  The  fact  may  be  legally 
established  by  long  and  uninterrupted  possession  without 
payment  of  rent.  Dhunput  Sing  vs.  Russomotee  Chowdhurani, 
10  W.  R.  461. 

Note  3.— In  suits  for  the  resumption  of  lands  alleged  by  the 
defendant  to  be  Lakheraj,  the  burden  of  proof  is  in  the  first 
instance  on  the  plaintiff  to  show  that  lands  are  ?««/.  1  he  fact 
that  the  defendant  is  a  tenant  of  the  plaintiffs  is  a  matter  to  be 
taken  into  consideration  by  the  Court  in  determining  whether  on 
the  facts  of  the  case,  the  plaintiff  has  made  out  a  prima  facie 
case  ;  but  unless  the  Court  finds  that  the  plaintiff  has  made  out  a 
prima  facie  case,  judgment  should  be  given  for  the  defendant. 
Harihar  Mukhopadhya  vs.  Madhab  Chandra  Basu,  14  Moore's 
I.  A.,  153  ;  Akbar  Ali,  vs.  Bhyea  Lall  Jha,  /.  L.  /?.,  6  Cal.  666, 
and  Newaj  Bundhopadhya  vs.  Kali  Prosonna  Ghose,  /.  L.  /?., 
6  Cal.,  5^3  cited.  Bacharam  Mundal  vs.  Peary  Mohan 
Banerjee,  I.  L.  R.,  9  Cal.,  813. 

Note  4.— In  a  suit  for  resumption  of  lands,  where  the  defendants 
allege  that  the  lands  are  Lakheraj,  the  onus  is  on  the  plaintiff, 
in  the  first  instance,  to  show  that  the  lands  are  mal,  and  if  he 
fails  to  make  out  a  prima  facie  case  the  suit  should  be  dismissed. 
Narendra  Narain  Ray  vs.  Bishnu  Chandra  Das,  I.  L.  R.,  12 
Cal.,  182. 

Note  5. — There  is  some  difference  of  opinion  as  to  whether  the  term 
"rent-free"  is  equivalent  to  "  revenue-free."  Sir  B,  Peacock, 
C.  J.  Jackson  and  Macpherson  J.J.  Held,  that  a  rent-free  tenure 
granted  by  the  Zaminder  was  not  "  revenue-free  "  within  the 
meaning  of  S.  10,  Reg.  XIX  of  1793,  ^"^  that  such  a  tenure 
could  not  be  resumed  or  assessed  by  the  heir  of  the  grantor  or 
by  a  private  purchaser  of  the  Zemindary.  Mahamed  vs. 
Asadunnisa,  9  W.  R.  i,  F.  B. 

Note  6.— Cf.  Section  no,  Act  VIII  (B,  C.)  of  1876.  While 
rejecting  an  appeal  in  a  partition  case  on  the  ground  of  its  being 
out  of  time,  a  Commissioner  observed  : — 

"The  partition  has  been  approved  under  section  81  of  Act  VIII 
(B.  C.)  of  1876  and  no  questions  with  regard  to  rent-free  lands 
can  be  considered.  It  is  impossible  to  take  action  under  Section 
no  of  the  said  Act  (Section  82,  Act  V  (B.  C.)  of   1897)  ^t  this 
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stage   without    upsetting   proceedings    which   have  become  final, 
and  infLiring  with  the  allotment  of  the  lands  already  made." 

The  Board,  however,  held  that  any  matter  under  section  no  (Section 
82  of  Act  V  (U.  C.)  of  1897)  of  the  Act  not  only  should  be,  but 
must  be  taken  up  at  any  stage.  (Board's  Proceedings  of  23rd 
March  1895,  No,  371,  Butwara  Collection  7,  File  16  of  1895). 

83.  (i)  When  the  Deputy  Collector  finds  in  a  parent    [1876,5.111, 
Land  held  at  fixed     ^^tate   any   land   which    is   held   at  a    '""^'^'^''•^ 
rent  on  permanent     fixed   rent   on   a   patni    or   other  per- 

intermediate  tenure.  .      .    ,  t    i.        ..  *.     i 

manent  mtermediate  tenure  created 
by  all  the  proprietors  of  the  estate  or  admitted  by  all 
the  recorded  proprietors  to  have  been  so  created,  he  may 
either — 

{a)  assign  such  land  and  the  assets  thereof  entirely 
to  one  or  more  of  the  separate  estates  formed 
out  of  the  parent  estate  ;  or 

{b)  leave  such  land  unassigned  to  any  separate  estate, 
and   specify   in   the   partition   paper   and   pro- 
ceedings    that    the   land   is   left    appertaining 
jointly  to   all    the   separate   estates   which  are 
'  formed  out  of  the  parent  estate  in  the   propor- 

tion  which   each   separate   estate  bears  to  the 
parent  estate. 

(2)  In  the  event  of  such  land  being  so  left  un- 
assigned, the  Deputy  Collector  shall  assign  to  each 
separate  estate  such  share  of  the  rent  of  the  tenure  as 
bears  the  same  proportion  to  the  entire  rent  of  the  tenure 
as  the  separate  estate  bears  to  the  parent  estate. 

(3)  In  dealing  with  a  tenure  under  this  section,  the 
Deputy  Collector  shall  take  into  consideration  the  extent 
of  the  land  comprised  in  the  tenure,  and  all  other  cir- 
cumstances of  the  case. 

Note  i. — No  tenures,  the  ev.istence  of  which  is  not  admitted  by  all 
the    recorded   proprietors   as   having   been  created  by  them  all 
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can  be  recognised  in  making  a  parlition.  The  lands  comprised 
in  such  tenures  must  for  the  purposes  of  partition  be  regarded  as 
being  ordinary  Ryoti  lands  and  allotted  accordingly.  {Board's 
No.  377  A,  dated  Qth  September,  1889). 

Note  2. — The  plaintiff  was  proprietor  of  an  entire  estate  paying  an 
annual  revenue  to  Government  of  Rs.  2,444.  In  1854  his  father 
gave  a.  patni  lease  of  an  undivided  six  annas  share  of  the  estate 
to  the  defendants'  predecessors  in  title.  The  plaintiffs  alleged 
that  the  lands  being  held  ijmali,  although  he  and  the  defendants 
collected  separately  from  the  tenants  their  respective  shares  of  the 
rent,  difficulty  and  inconvenience  had  arisen  in  the  management 
of  the  property,  and  he  therefore  sued  to  have  his  ten  annas 
share  of  the  land  divided  by  metes  and  bounds  from  the  six 
annas  share  of  the  Piitnidars,  the  land  of  the  entire  estate 
remaining  liable  as  before  for  the  entire  amount  of  the  Govern- 
ment revenue  payable  in  respect  of  it. 

Held,  by  the  Full  Bench  that  the  plaintiff  was  entitled  to  a  decree 
for  partition.  Hemdri  Nath  Khan  v.  Ramani  Kanta  Roy, 
I.  L.  R.,  24  Calc.  575. 

Note  3.-Section  III,  Act  VIII  (B.  C.)  of  1876.  When  a 
mukarrari  tenure  appertaining  to  any  particular  estate  or  estates 
under  partition  is  created  by  some  and  not  all  of  the  proprietors 
the  just  and  fair  principle  to  be  observed  in  such  a  case  would  be 
to  assign  the  mukarrari  lands  to  those  proprietors  only  who 
created  the  tenure  or  to  their  successor  in  title  in  proportion  to 
their  several  interests.  (Board's  Proceedings  of  12th  September 
1896.  No.  277,  Butwara  Collection  7,  File  61  of  1899). 

Note  4. — An  estate  under  partition  comprised  villages  held  on 
patni  tenures.  The  local  officers  agreed  that  there  should  be  no 
survey  of  the  villages  given  out  in  patni  :  and  the  Commissioner 
directed  that  the  case  should  be  dealt  with  under  section  83  (I), 
{b),  and  that  the  Deputy  Collector  should  also  follow  the 
instruction  given  in  section  83  (3).  In  appeal  against  the  orders 
of  the  local  officers,  the  Boards  were  asked  to  exercise  their 
revisional  powers  under  section  114  (I)  of  the  Act.  The 
contention  before  the  Boards  were  (I)  that  section  45  and  49  of 
the  Act  give  no  authority  to  dispense  with  a  survey  in  such  a 
case  and  (2)  that  the  provisions  of  section  83  have  no  application 
because  the  villages  were  not  given  in  patni  created  by  all  the 
proprietors  of  the  estate  or  admitted  by  all  the  proprietors  to 
have  been  so  created. 
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The  Board  found  notliinsij  in  sections  45  nnd  49  allowing  the 
Deputy  Collector  to  dispense  with  survey  and  record-of-rights 
merely  because  kabuliyals  showing  rents  settled  with  patnidars 
are  produced,  but  without  measurement  papers  or  rent-rolls. 
Broadly,  it  may  be  stated  that  the  Act  of  1897  requires  that 
measurement  and  record  of  rents  in  detail  must  have  been 
made,  either  expressly  for  the  purpose  of  the  partition  or  prior 
to  the  partition  and  that  the  measurement  papers  and  rent- 
rolls  must  be  verified  on  the  spot  before  partition  of  rents 
and  other  assets  is  made  among  the  proprietors.  Detailed 
measurement  and  record  of  rents  have  been  made  inci- 
dental to  partition  proceedings  for  the  partition  of  tenants. 
Nor  is  there  anything  in  section  83  of  the  Act  which  relieves 
the  Deputy  Collector  from  the  duties  prescribed  in  section  45 
and  49.  On  the  contrary,  the  section  makes  it  necessary  that 
the  Deputy  Collector  should  ascertain  the  extent  of  the  land 
included  in  the  patni  tenure.  The  Board,  therefore,  directed 
that  detailed  survey  and  record  of  rents  and  other  assets  should 
be  made  of  the  lands  given  in  patni  as  well  as  of  other  lands. 

As  regards  the  second  matter  in  contention,  the  Board  held  that 
if  among  the  proprietors  of  an  estate  held  in  common  tenancy, 
some  only  have  given  their  share  in  patni,  the  provisions  of 
section  83  do  not  apply.  Section  99  of  the  Act  expressly  provi- 
ded for  such  a  case.  The  question  is  whether  a  case  is  within 
the  scope  of  section  83  when  all  the  proprietors  have  given  out 
their  rights  in  patni  but  not  in  joint  patni.  On  the  one  hand, 
it  is  argued  that  the  word  "patni"  is  not  prefixed  to  "patni'' in 
the  first  sub-section  of  section  83  and  on  the  other  hand,  it  is 
contended  that  the  whole  tenor  of  the  section  implies  existence 
of  a  joint  patni  and  especially  that  sub-section  (2)  implies  ad- 
justment of  a  single  rent  and  not  of  two  distinct  rents. 

It  appeared  in  this  case  that  separate  patni  settlement  had  been 
made  by  the  proprietors  of  their  interest  in  most  of  the  patni 
villages.  The  consideration  taken  was  not  the  same  and  the 
rents  reserved  differed. 

It  did  not  appear  to  the  Board  to  be  necessary  to  come  to  an 
absolute  decision  whether  the  provisions  of  section  83  do  or  do 
not  apply  to  a  case  where  the  entire  proprietory  rights  have 
been  given  out  in  patni,  though  not  by  a  joint  patni,  because 
even  though  the  section  may  not  technically  be  applicable,  the 
principles  indicated  in  the  section  may  still  be  suitable  and  indeed 
the  best  that   can   be  indicated   for   dealing   with   the  circums- 
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tances  of  the  present  case.  If  assignment  of  lands  or  assets 
of  the  patni  villages  be  made  on  equitable  grounds  the  Board 
would  not  be  disposed  to  exercise  their  revisional  jurisdiction 
merely  to  correct  a  technicality  in  such  a  case. 

The  Board  considered  it  desirable  that  a  free  hand  should  be 
left  to  the  Deputy  Collector  in  dealing  with  the  lands  and  assets 
of  the  patni  villages.  They,  therefore,  set  aside  that  part  of 
the  Commissioner's  order  which  required  the  Deputy  Collector 
to  proceed  only  under  Section  83  (I)  (b)  and  they  referred  it  to 
him  to  apply  the  principles  of  Section  83  in  such  a  manner  as 
might  appear  to  him  to  be  legal,  or  equitable  and  proper. 
(Board's  Butvvara  File  No.  55  of  1907,  Serial  No.  4). 

[1876,5.112.]  g^^     When   any   land   is   held  in  common  between 

Land  held  in  com-     the  proprietors  of  two  or  more  estates, 

mon    between    the     qy^q   of    which   is   luider   partition   in 

o! TorTestatl  how     accordance  with  the  provisions  of  this 

to  be    dealt   with     ^^.    ^.j^g   Deputv  Collector  shall  first 

when  one    estate   is  ,,    '  ,,         \_    .  ,  .•.  • 

under  partition.  allot  to  the  estate   mider   partition   a 

portion  of  such  common  land  of  which  the  assets  are 
in  proportion  to  the  interest  which  the  proprietors  of 
such  estate  hold  in  the  said  common  land  ; 

and  all  the  provisions  of  this  Act  in  respect  of  the 
allotment,  between  the  shareholders  in  one  estate,  of 
land  which  is  held  jointly  by  such  shareholders,  shall, 
as  far  as  possible  apply  to  the  allotment  of  the  propor- 
tionate share  of  such  common  land  to  the  estate  under 
partition  ; 

and,  in  respect  of  the  service  of  notices,  the  hearing 
of  objections,  and  all  other  procedure  in  view  to  such 
allotment,  the  proprietors  of  the  estate  under  partition, 
and  all  other  proprietors  of  estates  who  have  an  interest 
in  the  said  common  land,  shall  be  deemed  to  be  joint 
proprietors  of  a  parent  estate  consisting  only  of  the 
land  so  held  in  common  : 

Provided  that  all  costs  of  any  division  of  lands  so 
held  in   common   between   the  proprietors  of  two  or 
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more  estates  shall  be  deemed  to  be  costs  of  making  the 
partition  of  the  estate  which  is  under  partition,  and 
shall  be  leviable,  as  provided  by  Lliis  Act,  from  the 
proprietors  of  such  estate  ;  and  the  proprietors  of  any 
other  estate  having  an  interest  in  such  lands  shall  not 
be  required  to  bear  any  portion  of  such  costs. 

Note  i. — The  words  "  any  land  "  in  the  first  clause  of  the  section 
may  be  held  to  mean  "  all  the  lands  •'  of  two  or  more  estates 
held  in  common  by  several  proprietors.  (Board's  proceedings  of 
ind  Septeuiber  \ZZ2.  No.  210,  Collection  7,  File  220()  and  of 
l^thjuly  1885  No.  264,  Collection  5,  File  335.) 

Note  2. — An  application  having  been  made  for  the  partition  of  an 
estate,  a  portion  of  the  assets  of  which  consisted  of  a  fractional 
interest  in  the  rents  of  a  niouzah  which  was  held  in  common 
with  four  other  estntes  in  the  Collector's  register,  it  was  con- 
sidered by  the  Board  that  this  section  did  not  cover  the  case. 
{Board' s proceedings  of  20th  February  1886,  No.  97,  Collection 
2,  File  630.)  ; 

Note  3.  —  Until  the  Collector  has  declared  the  extent  of  interest 
which  the  proprietors  of  the  parent  estate  are  supposed  to  'have 
in  all  the  common  lands  of  the  several  estates,  no  -proceeding 
can  be  carried  out  under  this  section.  (Board's  Proceedings  of 
8th  January  1887,  No.  22S,  Collection  7,  File  228.  ) 

Note  4.— The    proceedings  under    this   section    should    invariably 
.     be  made  after  notice  issued  on  the  proprietors   of    the    combined 
estates.     (Board's  No.  404  A,  dated  6th  August,  1895  ). 

Note  5. — This  section  applies  to  cases  in  which  lands  are  held  in 
common  between  the  proprietors  of  two  estates,  one  of  which  is 
under  partition.  But  if  both  of  them  are  under  partition,  the 
lands  are  not  held  in  common  with  estates  not  under  partitioii, 
.  in  that  case  this  section  does  not  apply.  (Board's  No.  673  A, 
dated  nth  September,  1896.  ) 

Note  6. — Proceedings  under  this  section  must  be  drawn  first  and 
all  other  things  done  subsequently,  (Board's  No.  174  A, 
dated  25th  April,  1892,  appeal  No.  193  of  1892,  Dyamyee 
Dassya  appll.  ) 

Note  7.— "In  the  thak  papers  certain  viUages  were  shown  to 
belong  to  two  estates,  but  at  the  time  of  the  partition  procee- 
dings it  was  found  that  the  cultivated  area  of  those  villages. was 
in  the  e.\clusive  possession  of  the  proprietors  of  one    estate  only, 

V 
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who  claimed  that  the  villages  should  be  for  this  reason  excluded 
from  the  partition  proceedings.  A  reference  to  the  thak  map 
and  proceedings  indicated  that  these  villages  had  been  dealt 
with  at  that  time  as  lands  common  to  both  the  estates.  The 
Board  decided  that  the  sole  possession  of  one  proprietor  did  not 
preclude  the  Deputy  Collector  from  treating  the  lands  as 
common  lands,  to  which  such  exclusive  possession  gave  no 
rights,  and  held  that  although  as  matter  of  equity  and  conveni- 
ence, the  lands  held  by  one  proprietor  in  his  sole  possession 
may  be  sometimes  allotted  to  him  in  the  partition  proceedings, 
this  should  not  be  done  in  disregard  of  the  rights  of  co-sharers. 
(  Board's  Proceedings  of  7th  April  1898,  No.  171,  Collection  5, 
File  95  of  1896  ). 

[1876,8. 113,  85.     Notwithstanding  anything  contained  in  section 

modified.]  g     j^  jj.  ^     ^^^g  tQ   ^^Q   Collector  that 

When  proprietors  . 

of  other  estates  may  the  proceedings  for  any  such  division 
por'tion'of  the^c'o^sts  h^ve  been  unnecessarily  delayed  and 
of  making  a  division     the  cost  of  such  divisiou  enhanced,  by 

under  section  84.  1     .      i  ,  •        1  ^    •     ^1 

obstacles  vexatiously  put  m  the  way 
of  the  completion  of  such  division  by  any  proprietor  of 
any  estates  other  than  that  under  partition,  or  by  want 
of  due  diligence  on  the  part  of  any  such  proprietor  in 
carrying  out  any  requisition  made  upon  him, 

the  Collector  may  direct  that  such  sum  as  he  shall 
think  fit  shall  be  levied  from  every  such  proprietor 
who  is  responsible  for  such  delay  or  additional  cost ; 

and  every  sum  so  levied  shall  be  taken  in  diminution 
of  the  amount  payable  by  the  proprietors  of  the  estate 
under  partition  as  costs  of  such  partition. 

[1876,5.114.]  86.     Every  allotment   made   under  section  84  shall 

be  submitted  for  the  approval  of  the 
undellSn  8?  to  Collector,  who  may  confirm,  amend 
be  submitted  to  the     qj-   reject   the   Same,  and,  if  he  rejects 

it,  may  make  or  direct  to  be  made 
another  allotment. 

Note  i. — In  a    partition   case,    the    Commissioner   held  that   the 
Collector's  proceedings  under  section  86  have  not  to   be  submit- 
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ted  for  aproval  or   confirmation  to    higher   authority.     The  case 

having  come  up  to  the  Board    on   appeal,    it    was   contended  on 

behalf  of  the  appellants  that   proceedings    under    section    84  and 

86  must  be  confirmed  by  the  Commissioner   before  the    Deputy 

Collector,    or    Collector,    proceeds   to    allot    lands   between    the 

proprietors  of  an  estate  under  partition.      The    Board    were    not 

prepared  to  accept  this  contention  :  but  looking   to   the    wording 

A,,  ..  •  •  of  section  84  of  the  Act,    they    held    that  allot- 

All  the    provisions  ^  '  ■' 

of  this  Act   shall,  as       ment  of  lands  as  between  two  estates    must  be 

far  as   possible,  ap-      confirmed    by    the   Commissioner   either   pre- 

LJ-t  t  e  a  0  ■  yj\Q<^^  to,  or  simultaneously  with  allotment  of 
ment,  &c.  '  •'        _  _ 

lands  of  an  estate    under   partition.     (  Board's 

Butwara  File  No.  29  of  1908,  serial  No.  4.  ) 

^j.     When   any   allotment   made   mider   section  84    [1876,8115.] 

Land  so  allotted  ^^''^^  ^^^"  approved  by  the  Collector, 
how  to  be  dealt  the  land  SO  allotted  shall  be  dealt 
^"^*  with  in  every    respect   as   if  it   were 

held  in  common  tenancy  by  such  of  the  proprietors  of 
the  estate  under  partition  as  were  found  to  hold  interests 
in  the  common  land. 

^^.  (i).  If  a  dispute  or  doubt  is  found  to  exist  as  [1876,8.116 
Procedure  when  ^^  ^vhether  any  land  forms  part  of  a 
dispute  or  doubt  parent  cstatc,  the  Deputy  Collector 
:nyiandKrms"an  shall,  after  duc  uoticc  to  the  parties 
of  a  parent  estate,  interested,  enquire  into  the  fact  of 
possession,  and  shall  report  his  conclusions  to  the  Col- 
lector ;  and  thereupon  the  Collector  shall  dispose  of  the 
matter  as  follows  : — 

{a)  he  may  order  that  the  partition  case  be  struck 
off  the  file,  if  such  an  order  appears  to  him 
advisable,  and  whether  the  possession  of  the 
disputed  land  is  with  the  proprietors  of  the 
parent  estate  or  otherwise  ;  or 

{h)  he  mav  order  that  the  partition  shall  proceed, 
and  that  the  disputed  land  be  treated  as  part 
of  the  estate  under  partition,  if  the  possession 
of  such   land   is  with   the  proprietors  of  the 
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•  parent  estate  and  the  claim  of  the  other 
parties  to  the  right  in  such  land  appears  to 
him  untenable;  or 

(c)  he  may  order  that  the  partition  shall  proceed, 
but  that  the  disputed  land  shall  not  be  treated 
as  part  of  the  estate  under  partition,  if  the 
possession  of  such  land  is  with  the  other, 
parties  and  the  claim  of  the  proprietors  of  the 
parent  estate  to  the  right  in  such  land  appears, 
to  him  untenable  : 

Provided  as  follows  : — 

(i)     If  a   claim   to   land   alleged   to  be  in  dispute  is 
filed  after    the     Deputy    Collector   proceeds, 
under  section  57  to  determine  how   the   lands 
of  the  parent  estate  shall  be  partitioned  into- 
the   separate   estates,   the    claim  shall  not  be 

^-"  enquired  into  under   this  section  unless   the- 

delay  on  the  part  of  the  claimant  is   explained 

-  -  •  •    •  '  t6     the  "  satisfaction     of    the    Deputy    Col- 

;,  ,  ^,  lector  ; 

"'^  (ii)     no  partition  shall  be  made  in  any  case  mention-- 
ed   in   this    section   if  such    partition  would; 
involve   the  assignment  to  any  separate  estate 
of  such  a  quantity  of  the   disputed   land   that, 
the   removal  of  such  land  from  such  estate  at 
any  subsequent  time  would,  in  the  opinion    of 

.'  ■  .  the  Collector,  endanger  the  safety  of  the  land- 
revenue  for  which  such  estate  would  be  liable 
after  the  partition. 

''  {2).  If  a  partition  case  is  struck  off  the  file  under 
clause  (rt)  of  this  section,  no  fresh  application  for  parti- 
tion shall-  be  admitted  unless  and  until  the  applicant 
shows  that  the  dispute  or  doubt  aforesaid  has  been  de- 
cided by  a  Court  of  competent  jurisdiction,  or  has  been 
amicably   settled  ;  but,  if  a  fresh  application  is  admitted, 
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the  proceedings  shall  be  revived  from  the  point  at  which 
they  were  interrupted. 

h^OTE  I. — By  the  old  law  objections  under  this  section  could  be 
made  at  any  stage  before  the  confirmation  of  the  partition. 
(Vide  Board's  Circular  No.  8,  of  June,  1882.)  In  order  to  cur- 
tail that  right  and  to  hasten  the  procedure  it  has  been  provided 
that  objection  under  this  section  shall  not  be  enquired  into  after 
the  Deputy  Collector  has  proceeded  to  determine  separate  estates 
under  S.  57  of  the  Act,  unless  the  claimant  can  show,  to  the 
satisfaction  of  the  Deputy  Collector,  the  reasons  for  his 
delay. 

Note  2. — While  the  partition  proceedings  of  an  estate  were  in 
progress,  an  objection  was  raised  by  the  owner  of  another  estate 
that  his  lands  were  included  in  the  measurement  of  the  estate 
under  partition.  Thereupon  the  Deputy  Collector  held  a  local 
enquiry,  and  it  was  found  that  the  proprietors  were  in  possession 
of  a  portion  only  of  tlie  lands  claimed  by  the  objector,  and  that 
the  objectors  were  in  possession  of  the  rest  of  the  land  under 
objection.  The  Commisioner  in  appeal  considered  that  the 
claims  of  the  objectors  could  therefore  not  be  said  to  have  been 
wholly  untenable,  and  held  that  the  Collector  had  no  option  but 
to  strike  the  case  off  the  fi'e.  The  construction  which  the  Com- 
missioner had  put  on  this  section  was  one  in  which  the  Board 
found  themselves  unable  to  concur.  They  observed  that  the 
object  of  this  section  was  to  provide  a  procedure  in  cases  where 
there  was  a  dispute  as  to  whether  any  lands  formed  part  of  the. 
parent  estate  :  "clause  I  provides  for  local  enquiry  by  a  Deputy 
Collector  as  to  possession  ;  Clause  2  empowers  the  Collector  in 
case  where  he  thought  fit  to  do  so  to  order  the  partition  to  be 
struck  off  the  file,  quite  irrespective  of  the  question  whether 
possession  be  with  the  proprietor  of  the  parent  estate  or  not  ; 
Clause  3  gives  the  Collector  the  alternative  power  in  cases  where 
he  shall  find  that  possession  of  the  disputed  land  is  with  the  pro- 
.  prietor,  and  that  the  claim  of  other  parties  to  the  right  is  untena- 
ble, to  order  the  partition  to  proceed.  The  Board  held  that 
the  fact  that  possession  of  only  some  of  the  lands  claimed  might 
be  given  to  the  proprietors  did  not  affect  the  question  in  any 
way.  The  Board  therefore  held  that  the  construction  put  by 
the  Commissioner  on  clause  3  of  this  section  was  an  erroneous 
one.  They,  however,  in  consideration  of  the  numerous  disputes 
existing  as  to  the  lands  which  formed  part  of  the  estate,  ordered 
under  the  second  clause  of  this  section  that  the   partition   should 
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be  struck  off  the  file.        (Board's   Proceedings   of  14th    March, 
1885,     No.  399,  Collection  5,  FiU  1672.J 

Note  3. — Rights  of  easement  are  not  affected  by  partition.  Mere 
possession  in  the  exercise  of  a  right  of  easement  cannot,  there- 
fore, be  a  ground  for  objection  under  S.  116,  unless  the  clai- 
mant can  show  that  the  lar^ds  appertain  to. his  estate.  (Board's 
No.  526  A,  dated  13th  December,  1890.) 

Note  4. — If  any  objection  is  made  under  this  section  for  a  very 
small  area,  the  partition  cannot  be  struck  off  but  shall  be  allowed 
to  proceed  by  excluding  the  lands  claimed.  (^Board's  decision 
in  Appeal  Ao.  208  of  jS8g  go.    Ram  Tanu  Das — appellant.) 

Note  5. — No  appeal  lies  to  the  Board  from  an  order  of  the  Com- 
missioner passed  under  this  section.  It  has  been  contended 
that  clause  (a)  of  section  113  of  this  Act  (S.  144  of  the  previous 
Act)  allows  one  but  it  seemed  to  the  Board  that  an  order  under 
this  section  is  not  an  order  putting  an  end  to  proceedings  for 
effecting  a  partition  within  the  meaning  of  that  clause.  {^Board's 
No.  148  A,  dated  z^'d  April,  1890). 

Note  6.— Section  116,  Act  VIII  (B.C.).  of  1876.  There  is  no 
appeal  to  the  Board  from  an  order  passed  by  the  Commissioner 
under  this  section,  but  any  person  aggrieved  by  such  order  has 
his  remedy  in  the  Civil  Court  as  laid  down  in  Section  150, 
(Board's  Proceedings  of  9th  September  1899,  No.  86,  Butwara 
Collection  7,  File  72  of  1899.) 

Note  7. — A  preliminary  objection  was  taken  by  the  Pleader  for 
the  respondents  in  an  appeal  before  the  Board  that  no  appeal 
lies  to  them  against  an  order  under  section  88,  Act  V  (B.C, 
of  1897.  The  Board  ruled  that  they  have  power  of  revision 
under  section  114  (i)  and  overruled  the  objection.  (Board's 
Proceedings  of  I  St  June  1901,  No.  70  Butwara  Collection  5, 
File  64  of  1901.  ) 

Note  8. — Section  88  lays  sole  stress  on  the  question  of  possession. 
This  is  the  one  question  into  which  the  Deputy  Collector  must 
enquire  and  though  reference  is  made  to  claim  to  right  in  the 
land  in  clauses  (,b)  and  (c)  of  the  section,  yet  it  is  obvious  that 
what  is  evidently  intended  is  that  the  enquiry  should  be  confined 
to  the  fact  of  possession  and  if  any  of  the  lands  is  found  to  be  out 
of  the  possession  of  the  proprietors  of  the  estate  under  partition, 
such  lands  should  on  no  account  be  included  in  the  partition 
Butwara  Collection  No.  7,  File  21  of  1905,  Serial  No.  4,  ) 
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Note  9.— A  considerable  quantity  of  land  had  been  left  as  common 
from  the  time  the  first  spliting  up  of  a  certain  original  estate 
commenced.  This  estate  in  1864  was  divided  into  two,  viz.,  No. 
2411  comprising  ii.V  annas  and  No.  2426  comprising  4^  annas, 
leaving  over  100  bighas  of  lands  held  in  common. 

No,  2426  was  again  p;irtitioned  into  several  smaller  ones,  but 
no  attempt  was  made  to  allot  the  common  lands.  Similarly, 
estates  No.  241  i  (  1 1;}  annas  )  underwent  further  subdivision 
and  comprised  49  estates  one  of  which,  No.  2552,  was  created 
in  1896,  and  obtained  its  proportionate  share  of  common  lands. 
This  appeared  to  be  tlie  only  estate  out  of  the  many  into  which 
the  parent  estate  had  been  partitioned  that  got  its  share  of 
common  lands. 

Estate  No.  2457  (formed  out  of  No  241 1  )  then  came  under 
partition.  It  appeared  that  the  cadastral  survey  of  the  district 
had  taken  place  since  the  last  partition  in  1896.  In  the  course 
of  that  survey,  (a)  some  plots  of  the  common  lands  were  errone- 
ously included  in  other  niouzas  :  and  (b)  other  plots  were  com- 
prised in  some  of  the  estates  formed  out  of  the  parent  estate  to 
which  the  estate  under  partition  belonged. 

The  case  having  come  up  to  the  Board  on  appeal,  the  follow- 
ing judgment  was  followed  :  — 

"As  regards  (a),  the  only  remedy  lies  in  the  Civil  Court,  and 
until  the  lands  can  be  recovered,  they  must  be  regarded  to 
have  passed  out  of  the  estate  in  question.  But  as  regards  (b), 
it  is  contended  on  behalf  of  appellant  that  enquiry  should  be 
made  under  section  84  and  subsequent  sections,  and  the  com- 
mon lands  thus  wrongly  included  in  other  estates  be  separated 
from  them  and  treated  as  common." 

"It  seems  to  the  Board  that  there  is  much  force  in  this  conten- 
tion. Ihe  lands  in  question  appear  to  be  easily  trace- 
able, and  if  it  can  be  shown  that  these  really  formed  part 
of  the  common  lands,  the  Collector  cannot  under  section  88 
bring  them  under  partition.  On  the  other  hand,  if  appellant 
fails  to  substantiate  his  claim,  the  lands  in  dispute  may  be  left 
out  of  account.  There  is  another  and  a  simpler  alternative 
which  the  Collector  can  adopt.  As  a  portion  of  the  common 
lands  is  undoubtedly  in  dispute,  the  whole  of  such  lands 
including  those  shown  in  the  survey  papers  as  appertain- 
ing to  the  estate  under   partition,    may   still    be  left  as  common 
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and   not   brought  under  partition."     (  Butwara    Collection  No, 
7,  File  15  of  1904,  serial  No.  4.  ). 

[1876,5.117.3         89.     If,   after   a   partition    has   been    completed   in 

Procedure    -h        pursLiance  of  an  order   passed   by   the 

partition  completed     CoUector   Under  section  88,  clause  {b), 

in      persuance       of       .1  •    ^  r  >.>.>. 

order  under  section     the  proprietor  of  any  separate   estate 
88,  clause  (jj)  and     js  dispossessed  by  a  decree  of  a  Court 

proprietor      of      an  r  i.       i.   •       •    j-    <.•  f  i       J 

estate    dispossessed     of  Competent  jurisdiction   or  any   land 
dlcree^    ^^"'^     ^^     which   has   been  assigned  to  his  estate 

by  the  partition, 

the  partition  shall  not  be  disturbed,  but  such  pro- 
prietor shall  be  entitled  to  recover  from  the  proprietors 
of  the  other  separate  estates  formed  by  the  partition 
such  compensation  as  may  be  fair  and  equitable,  having 
regard  to  the  reduction  in  the  proportionate  value  of  his 
separate  estate  which  is  caused  by  such  dispossession  ; 

and  such  compensation  may  be  recovered  in  a  Court 
of  competent  jurisdiction  from  the  proprietors  of  those 
separate  estates  on  which  a  proportionate  share  of  the 
total  loss  caused  by  the  dispossession  does  not  fall. 


CHAPTER  X. 

Procedure  before  the  Commissioner  up  to  the 
Completion  of  a  Partition. 

[1876  s.  119,  90.     (i)  If  it  appears  to  the  Commissioner  that   the 

modified.]  proceedings   of   the   Collector   should 

Procedure  if   pro-       -^  * 

ceedings  require  be  amended,  or  if  an  appeal  or  objec- 
:pTe"atTobj:ction  tion  is  presented  within  the  time 
presented.  allowed  by  scction   61,   the   Commis- 

sioner shall,  by  order,  fix  a  day  ( not  being  less  than 
thirty  days  from  the  date  of  such  order  )  for  hearing 
and  disposing  of  the   case,   and   shall  cause  notice  of 
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such  day  to  be  served  through  the  Collector  on  all  the 
parties. 

(2)  On  the  day  so  fixed,  or  on  any  subsequent  day 
to  which  the  hearing  of  the  case  may  extend  or  is 
postponed  by  a  notice  posted  up  in  his  own  office,  the 
Commissioner  shall,  after  hearing  and  disposing  of  all 
appeals  and  objections,  and  calling  for  any  further 
information  which  he  may  consider  necessary,  either 
confirm  the  partition  as  approved  or  made  by  the 
Collector,  with  or  without  amendments,  or  return  the 
papers  of  the  partition  to  the  Collector  for  any  amend- 
ments which  the  Commissioner  may  think  proper  to  be 
made. 

(3 )  If  the  papers  are  returned  to  the  Collector  for 
amendment,  the  Collector  shall  proceed  to  make  the 
required  amendments  or  to  cause  them  to  be  made  in 
the  same  manner  as  if  he  had  himself  passed  such 
orders  on  a  partition  submitted  to  him  for  approval 
by  a  Deputy  Collector,  and  shall  thereafter  return  the 
papers  to  the  Commissioner,  who  may  then  confirm  the 
partition. 

91.  If  it  does  not  appear  to  the  Commissioner  that    [1876,5. 118.] 
Procedure  in  other     the   proceedings   of  the    Collector   re- 

^^'"-  quire   amendment,  or   if  no  appeal  or 

objection  is  presented  within  the  time  allowed  by 
section  61,  the  Commissioner  may  proceed  to  consider 
the  case  without  issuing  any  notice,  and  may  confirm 
the  partition  as  approved  or  made  by  the  Collector. 

92.  The   Commissioner    may,   before   confirming  a    [1876,5.121.] 
Commissioner  may     partition,  retum  the  papers  for  amend- 

return  the  papers  for     mcut  Or  euquirv  as  oftcu  as  he    thinks 

amendment  or     en-  '       -  i-miiivo 

quiry  as  often  as  he  "t,  and  as  often  as  he  SO  returns  them 
'^'"^'  ^''  the   procedure   prescribed  in  the  fore- 

going sections  of  this  chapter  shall  be  applicable. 
z 
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[1876,8.112  93.  (i)  After   the   expiration  of  not  less  than  sixty 

modified.]  ^  £j.Qj^  ^.j^g  ^^l-g  Qf  ^i^g  Q^^jgj.  Qf  tl^e 

Procedure  by   Lol-  -^  ^        . 

lector  on  receipt  of  Commissioner   confirmmg  a  partition, 

ordrconfiVming^o?  01   if  an   appeal  has  been  preferred  to 

Board's  order  sane-  the   Board,   or   if  any   proceedings  in 

tionmg,  a  partition,  ^.^^p^^^   ^f  ^^iQ    partition  be   pending 

before  the  Board,  then  on  receipt  of  the  final  order  of 
the  Board,  if  such  order  does  not  set  aside  but  maintains, 
with  or  without  amendments,  the  partition  as  confirmed 
by  the  Commissioner, 

the  Collector  shall  cause  to  be  published  at  his  office, 
and  at  some  conspicuous  place  in  each  of  the  estates 
separately  constituted  by  the  order  of  the  Commissioner 
or  the  Board,  as  the  case  may  be,  a  notice  that  the  parti- 
tion has  been  confirmed  or  sanctioned  by  the  Commis- 
sioner or  the  Board,  with  or  without  amendments,  as 
the  case  may  be. 

(2)  If  the  partition  as  so  confirmed  or  sanctioned 
involves  any  amendments  which  may  conveniently  be 
made  on  any  extracts  of  the  partition  paper  or  on  any 
maps  which  have  been  prepared  and  delivered  to  recorded 
proprietors  under  section  59,  the  Collector  shall  cause  a 
notice  to  be  served  on  every  recorded  proprietor  whose 
estate  is  affected  by  such  amendments,  requiring  him  to 
produce  such  extracts  and  maps  in  order  that  such 
amendments  may  be  noted  on  them ; 

and,  if  the  alterations  made  in  the  partition  as  so 
confirmed  or  sanctioned  be  such  as  to  make  it  desirable 
to  prepare  fresh  extracts  or  maps  as  aforesaid,  the 
Collector  shall  cause  such  fresh  extracts  or  maps  to  be 
prepared  ;  and  shall  cause  a  notice  to  be  served  on 
each  proprietor  declaring  the  extract  and  map  which 
was  delivered  under  section  59  to  be  cancelled,  and 
requiring  him  to  take  out  of  the  Collector's  office  the 
fresh  extract  or  map  which  has  been  prepared. 
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CIRCULAR  ORDER. 

Note. — On  receipt  of  confirmation  partition  paper  to  be  engrossed 
on  stamp  paper  and  then  submitted  to  the  Commissioner 
for  endorsement  for  formal  confirmation  even  before  the 
appeal  to  the  Board  is  decided.  (  Board's  circular  dated  2nd 
January,  1897.) 

94.  (i)     The   Collector   shall   then    proceed  to  give    [1876.  s.  123.] 
Procedure    as    to     ^^^^    Several   proprietors   possession  of 
giving  possession  of     the   Separate  estates  allotted  to  them, 

separate  estates.  j      -r  •  ^i 

and,  11  necessary,  may  require  the 
assistance  of  the  Magistrate  in  giving  such  possession  ; 
and  shall  cause  to  be  served  on  every  recorded  pro- 
prietor of  a  separate  estate  a  notice  — 

(a)  informing  him  that  from  the  date  specified  in 
such  notice  the  separate  estate  assigned  to  him,  as 
described  in  the  extract  from  the  partition  paper  pre- 
pared and  delivered  or  tendered  to  him  under  section 
59  or  section  93,  as  the  case  may  be,  will  be  deemed 
to  be  separated  from  the  parent  estate,  and  to  be  sepa- 
rately liable  for  the  amount  of  land-revenue 'specified 
in  the  notice,  and 

{b)  calling  upon  him  to  enter  into  a  separate  en- 
gagement for  the  payment  of  such  land- revenue. 

(2)  The  date  specified  in  such  notice  shall  be  not 
more  than  three  months  after  the  proprietors  have 
been  given  possession  of  their  respective  separate 
estates  as  provided  in  sub-section  (iV 

Ruling. 

1.     A  sharer  of  an    estate,    the    partition    of  which    has  been   con- 
firmed, is  entitled  to  be  placed  in  possession  of  the  lands  included 
in  the  partition,   as    demarcated    and    shown    in    the    map    and 
measurements  and  assigned  to  his  share,  but  they  will  not  be  de- 
marcated by  the  Collector.     The  proprietor  of  the  newly-formed 
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separate  estate  may  himself  demarcate  his  lands,  and  if  any 
party  feels  himself  ag-grieved  by  the  proceedings  of  the  proprie- 
tor, his  remedy  lies  in  the  Civil  Court.  Board's  proceedings 
of  3rd  August  1878,  No.  268,  Collection  7,  File  143.) 

2.  The  Board  has  decided  that  a  sharer  of  an  estate,  the  partition 
of  which  has  been  confirmed  is  entitled  to  be  placed  in  posses- 
sion of  the  lands  included  in  the  partition  as  demarcated  and 
shown  in  the  map  and  measurement  papers  and  assigned  to  his 
share.      (Board's  decision  in  appeal  No.  301  of  1888-89.) 

a.  If  an  order  has  been  passed  but  by  an  oversight  it  is  not 
carried  out  and  the  partition  confirmed  by  Commissioner 
the  matter  can  be  looked  into  at  the  time  of  delivery  of 
possession  by  the  Collector.  (  Board's  No.  1039A  dated 
4th  December,  1891.) 

3.  The  allotment  of  land  to  one  person  by  partition  extinguishes 
another's  right  altogether  ;  his  subsequent  possession  is  either 
that  of  a  trespasser  or  a  tenant-at-will  ;  his  dispossession  is  not 
illegal,  and  he  has  no  legal  right  of  suit  for  recovery  of  posses- 
sion.     Nowab  Begum  vs.  Rustum  Khan.  2  Agra,  149. 

4.  By  partition  a  co-sharer's  proprietary  right  to  the  land  which 
has  fallen  in  another  putti  becomes  extinguished,  and  he  be- 
comes a  mere  cultivator  in  respect  to  that  land  and  liable  to 
rent.     Zalani  Rai  vs.     Doorga  Rai,  I  Agra,  Rev.  69. 

5.  A  Butwarra  does  not  extinguish  rights  of  tenants,  and  the 
mere  circumstance  that  one  of  the  proprietors  of  the  estate 
was  himself  the  tenant  does  not  destroy  his  tenant  right,  because 
another  of  the  proprietors  has  had  the  land  allotted  as  part  of 
his  share  of  the  divided  estate.  Nathoo  Lall  Chowdhury  vs. 
SaadutLall.      W.  R.,  1864,  271 . 

6.  A  new  estate  created  upon  a  partition  by  the  Collector  comes 
within  the  meaning  of  "entire  estate"  in  section  37  of  Act  XI 
of  1859.  The  words  "time  of  settlement"  in  that  section  mean 
the  time  when  the  contract  was  made  with  Government,  and  in 
the  case  of  a  permanently-settled  estate  mean  the  time  of  per- 
manent settlement.  A  partition  by  the  Collector  merely  appor- 
tions the  amount  of  revenue  ;  there  is  no  settlement  of  the 
revenue  in  any  sense  at  the  time  of  such  partition.  Koowar 
Singh  vs.  Goursunder  Pershad  Singh.  I.  L.  R.  24  Gale. 
1887. 
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95.  From   the   date   specified   in  such  notice,  each    [1876, 1. 134.] 
^    .  separate  estate  sluill  be  borne    on    the 

Each  separate   es-  '  u         i    n  i     n      •  i-  c 

tate  to  be  borne  on  revenue-roll  and  (jeneral  Register  01 
the       revenue-roll      ^j^^  Collector  as  a  distinct  estate  separ- 

and  General   Kegis-  ' 

ter  as  separately  atcly  liable  for  the  aiHOunt  of  land- 
liable  for    the  land-  ,  .,  i       ii  •     *     i. 

revenue  assessed  revenue  asscsscd  upon  it  Under  this  Act, 
"P'^"  '^-  and  shall  be  so  liable  whether   or    not 

the  proprietor  has  entered  into  a  separate  engagement 
for  the  payment  of  the  amount  of  land-revenue  so  as- 
sessed upon  the  estate. 

96.  (i)     The   Collector  may   direct   the  erection  of    [1876,9125.] 

such    boundary    marks    as   he     thinks 

Boundary'     marks.  .         ,.'..  •  i      4.1  1        1  r 

proper,  to  distinguish  the  lands  of 
each  separate  estate  ;  and  the  cost  of  such  boundary 
marks  shall  be  deemed  to  be  costs  of  the  partition. 

(2)  Boundary  marks  so  erected  shall  be  assigned  Ben.  V.  of 
to  Zemindars,  or  to  Zemindars  jointly  with  tenure-  ''^^S- 
holders,  for  preservation,  as  provided  in  the  third  clause 
of  section  29  of  the  Bengal  Survey  Act,  1875  ;  and, 
after  they  have  been  so  assigned,  the  provisions  of 
section  19,  20  and  52  to  57  ( both  inclusive )  of  the 
said  Act  shall  apply  in  the  case  of  such  boundary 
marks. 


CHAPTER  XI. 


MISCELLANEOUS. 


97.     For  the  purposes   of  any   enquiry   under  this    [1876,3.139 
Act,   the    Deputy    Collector  shall,    in    modified.] 

Powers  of    Deputy  \       ■'  -n      ii 

Collector  as  to  pro-  addition  to  the  powers  specihcally 
^"er"and  JZl  Conferred  upon  him  by  this  Act,  have 
ance  of  witnesses  the  powers  Conferred  by  Chapter  X 
and  XIV  of  the  Code  of  Civil  Procedure  for  compelling    xv  of  18I3. 
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the  production  of  documents  and  enforcing  the  attend- 
ance of  witnesses. 

Note.— Sections  contained  in  chapter  X  of  the  Code  of  Civil  Pro- 
cedure for  compelUne;-  the  productions  of  documents  and  Chap- 
ter XIV  of  the  same  Code  for  summoning  and  attendance  of 
witnesses  correspond  to  order  XI  Rules  14-20  and  order  XIII 
of  the  C.  P.  Code  Act  V  of  1908. 

[1876,5.127]  98.     The    Deputy    Collector,    with  the    consent    of 

all  the  parties  concerned,  may  refer  to 
General  power  to     arbitration   any   point   arising  in    the 

refer  arbitration.  ^  ....  ,    ^, 

course  or  a  partition  ;  and  the  provi- 
sions of  sections  52,  53  and  54  shall,  as  far  as  possible, 
be  applicable  to  such  references. 

[1876,5.128.]  99.     If  any  proprietor  of  an  estate /f^/rf  m    comfno7i 

tenancy  and  brou^rht  under  partition  in 

Saving  of  tenures,  ■:  .  .      ,  .  .  . 

leases  and  encum-  accordance  With  this  Act  has  given  his 
'^''*"^*^®*  share  or  a  portion  thereof  in  patni  or 

other  tenure  or  on  lease,  or  has  created  any  other 
encumbrance  thereon,  such  tenure,  lease  or  encumbrance 
shall  hold  good  as  regards  the  lands  finally  allotted  to 
the  share  of  such  proprietor,  and  only  as  to  such  lands. 


Illustrations. 

I. — A,  the  proprietor  of  a  quarter  share  in  a  joint  undivided 
estate  held  in  common  tenancy,  gives  to  B  a  patni  tenure  of  the 
whole  of  his  interest  in  the  estate,  entitling  B,  as  long  as  such 
estate  is  held  in  common  tenancy,  to  collect  one-forth  of  the  rent 
payable  by  every  raiyat  on  the  estate  ;  and 

partition  of  the  said  estate  is  made  under  this  Act,  and  certain 
specific  lands  are  assigned  to  A  as  his  separate  estate. 

B  will  become  patnidar  of  the  entire  separate  estate  which  has 
been  assigned  to  A,  and  will  be  entitled  to  collect  the  whole  of  the 
rents  from  the  raiyats  on  that  estate. 

II. — A,  a  proprietor  of  a  quarter  share  in  a  joint  undivided 
estate  held  in  common  tenancy,  gives  to  B  a  patni  tenure  of  one- 
half  of  his  share  in  the  estate,  entitling  B,  as  long  as  such    estate  is 
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held  in  common  tenancy  to  collect  one-eighth  of    the    rent    payable 
by  every  raiyat  on  the  estate  ;  and 

partition  of  the  estate  is  made  under  this  Act,  and  certain 
specific  lands  are  assigned  to  A  as  his  separate  estate. 

B  will  become  pitnidar  of  one-half  of  A's  separate  estate,  and 
will  hold  his  patni  in  common  tenancy  with  the  half  of  A's  interest 
which  A  has  not  given  in  patni,  so  that  B  will  be  entitled  to  collect 
one-half  of  the  rent  payable  by  every  raiyat  on  A's  estate,  and  A 
will  be  entitled  to  collect  the  other  half. 

Note  :  —  In  this  section  the  word  "encumbrances"  has  been 
added  which  is  not  to  be  found  in  section  128  of  the  old  Act.  This 
has  been  done  to  accord  with  case  law  on  the  point. 

Rulings. 

1.  Where  A  mortgaged  to  the  plaintiff  his  undivided  share  in 
certain  land  which  he  held  jointly  with  B,  and  subsequently 
to  the  mortgage,  by  a  decree  in  a  partition  suit  to  which  the 
plaintiff  was  not  a  party,  the  mortgaged  property  was  allotted 
to  B,  other  property  in  substitution  being  allotted  to  A  : — Held 
in  a  suit  against  B  and  the  representations  of  A,  to  recover 
the  sum  due  on  the  mortgage  by  sale  of  the  mortgaged  property 
that  the  plaintiff  could  not  proceed  against  the  mortgaged  pro- 
perty which  had  been  allotted  on  partition  to  B,  but  should  be 
allowed  to  proceed  against  that  which  had  been  allotted  in 
substitution  to  A,  his  mortgagor.  Byjenath  \Lall  vs.  Ramoodeen 
Chowdhury  {i8j.f.)  L.  R.  I.  A.  106  ;  21  IV  R.    2jj,    followed  in 

principle.     Hemchandra  Ghose  vi.  Thakomoni  Debi.     I.  L.  R. 
20  Cal.  533. 

2.  The  plaintiffs  were  co-sharers  to  a  certain  estate,  T  being 
another  co-sharer.  In  18 18  a  private  partition  took  place 
between  the  co-sharers  in  the  course  of  which  certain  specific 
land  were  allotted  to  T  in  severalty,  the  rest  remaining 
undivided.  T  granted  a  patni  lease  of  her  share  to  third 
parties  who  were  thenceforth  in  possession  ;  and  subsequently 
there  was  a  partition  of  the  whole  estate  by  the  Collector  under 
Bengal  Act  VIII  of  1876,  in  the  course  of  which  the  specific 
lands  allotted  to  T  in  the  private  partition  were  allotted  to  the 
plaintiffs  who  brought  against  the  tenants  of  the  land  suits  for 
rent  to  which  they  made  the  patnidars  the  defdts.  :  — 

Htld,  that  the  patnidars  were  properly    made   parties   to   the   suits 
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in  order  to  try  the  question  of  the  right  to    receive    the    rent  as 
between  the  plaintiffs  and  the  patnidars. 

Section  128  of  the  Bengal  Act  VIII  of  1876  does  not  apply  to  a 
case  in  which  there  has  been  a  prior  private  partition  ;  the 
estate  in  such  a  case  not  being  ''held  in  common  tenancy'' 
within  the  meaning  of  that  section.  Hridoy  Nath  Shaba  vs, 
Mohabutanessa  Bibi,  I.  L.  R.  20  Cal.  285. 

3.  Plaintiff  purchased  an  one-third  share  in  an  undivided  estate 
and  brought  a  suit  for  partition.  During  the  pendency  of 
the  partition  suit,  the  defendants,  the  two  remaining  co-sharers, 
granted  a  lease  of  a  particular  plot  of  land,  included  in  the  un- 
divided estate,  to  the  present  defendant.  In  the  decree  for 
partition,  plaintiff  was  allotted  the  plot  of  land  under  a  lease. 
Plaintiff  brought  a  suit  to  recover  possession  of  the  piece  of 
land  on  the  ground  that  he  was  not  bound  by  the  lease. 

Held, — that  section  52  of  the  Transfer  of  property  Act  does  not 
apply  to  a  case  where  the  shares  of  the  parties  and  their  rights 
to  those  shares  are  not  disputed.  The  mode  in  which  the 
lands  should  be  allotted  between  the  ascertained  sharers  does 
not  affect  the  right  to  any  specific  property. 

Held, — also,  that  the  tenant  not  having  been  a  party  to  the  partition 
suit  was  not  bound  by  the  decree,  and  the  plaintiff  was  only 
entitled  to  khas  possession  of  the  one-third  share  only  of  the 
plot  leased  out  by  his  co-sharers.  Shaikh  khan  Ali  vs,  Pestonji 
Eduljee  Guydar.     Calcutta  Weekly  Notes,  Vol.  i  ;  26. 

4.  Subsequently  to  a  private  partition  by  which  the  land  in 
dispute  was  allotted  to  A,  one  of  the  co-sharers,  a  butwarrah 
redistributing  the  shares  was  made  by  the  Collector.  In  the 
meantime,  A  had  granted  a  mokurari  to  B,  in  respect  of  the 
land  allotted  to  him  under  the  private  partition.  Held  that, 
although  the  co-sharers  must  be  taken  to  have  consented  to  the 
redistribution,  yet  A  could  not  by  his  consent  affect  the  right 
of  B,  his  mokuraridar.  Byjenath  Lull  vs.  Rotnoodeen  Chow- 
dhury,  L.R.  i  I. A.  106;  and  Sharat  Chandra  Burmon  vs.  Hur- 
govinda  Burmon,  I. L.R.  4  Cal.  510  distinguished.  Ahmedoollah 
vs.  Ashruff  Hossein,  8  B.L.R.  Ap.  ;  73,  note  :  13,  W.R.  ;  447 
folio-wed.  Juggessari  Dyal  Singh  vs.  Bisshessar  Pershad.  12 
C.  L.  R.  281. 

5.  On  partition  by  the  Collector  under  the  Estates'  Partition  Act 
(Bengal    Act    VIII    of    1876)  when    any    land  of  an  undivided 
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joint  estate,  which  was  incumbered  by  any  co  sharer,  is  allotted 
to  any  other  co-sharcr,  the  latter  takes  it  free  from  the  incum- 
brance so  created  Khan  Alt  vs.  Pestonji  Ediiljce,  I,C.  W.  N., 
62  distinj^uished.  The  cases  of  Nutlioo  Lull  C/iowdhury  vs. 
Saoiiat  Lull,  Sp.  Vol.  \V.  /?.,  271,  and  Ahmedoollah  vs.  Ashruff 
Hossein,  13  W.  R.,  447  iiave  been  overruled  in  effect  by  the 
decision  of  the  Privy  Council  in  the  case  of  Byjnath  Lall  vs. 
Rainoodeen  Choivdry  I..  /?.,  i  LA.,  106.  Joy  Sankari  Gupta  vs. 
Bharat  Chandra  Bardhan,    I.  L.  R.,  26  Cal.,  434. 

100.  (i)   If    two   or    more   estates   come    into   the    [1876,5.129.] 
,,  . .      ,  possession  of  one    proprietor  or  of  the 

Uniting  of  estates.       ^  r      r 

same  body  of  proprietors,  such  proprie- 
tor or  body  of  proprietors  may,  after  being  recorded  as 
proprietors,  apply  to  have  the  estates  united  and  to  hold 
them  as  a  single  estate. 

(2)  Every  such  application  shall  be  made  in  writ-  [,876,5.130.] 
ing  to  the  Collector,  and  the  Collector  shall,  if  he  sees 
no  objection  to  doing  so,  comply  with  it  not  less  than 
thirty  days  after  the  publication  of  a  notification  thereof, 
and  shall  then  cause  the  necessary  entries  to  be  made 
in  the  records  of  his  office  and  report  the  case  to  the 
Commissioners. 

loi.     If  any  separate  estate  created  under  this  Act    (-1876,5.  131. 

If  separate  estate       ^^^^^  '"^«  ^^^^''^^"  ^^  ^^    ^O   necessitate    a 

falls  into  arrear,  Col-     Sale   of  the   land   for  the  discharge  of 

lector  to  enquire  in-       .1  ,  ..  .,,  .         .      ^ 

to  cause  and  report     ^iie  arrear  at  any  tune  withm  six  years 
to     the    Commis-      from  the  date   of  the   confirmation   or 

sioner.  .  ^     , 

sanction  of  the  partition  by  the  Com- 
missioner or  the  Board,  as  the  case  may  be, 

the  Collector  shall,  if  possible,  ascertain  the  cause 
of  the  estate  having  fallen  into  arrear,  and  shall  enquire 
whether  the  same  is  due  to  any  fraudulent  or  erroneous 
allotment  of  the  assessment  or  assignment  of  lands  at 
the  time  of  the  partition,  and  shall  make  a  report  upon 
the  case  to  the  Commissioner  for  such  action  as  the 
Commissioner  may  think  proper. 
zi 


CCX  APPENDIX. 

Note. — The  period  of  12  years  provided  in  sections  131  and  132 
of-  the  Act  of  1876,  has  been  reduced  to  six  years  in  sections 
lOl  and  102  of  the  present  Act. 

[1876,5.132.]  102.     If   it   is   proved   to    the   satisfaction   of   the 

Power  of  Lieute-     Lieutenaiit-Governor  at  any  time  with- 

nant-Governor  to  j^  six  yeais  from  the  date  of  the  con- 
order   a   new   allot-  .  .  .•.•1. 

nient  of  the  land-  firmation  Of  sanction  or  a  partition  by 
'^^''^""^-  the  Commissioner  or  the  Board,  as  the 

case  may  be,  whether  or  not  upon  enquiry  made  under 
section  loi,  that  through  any  fraud  or  error  at  the  time 
of  making  the  partition  the  assets  of  the  land  assigned 
to  any  separate  estate  were  not  in  proportion  to  the 
amount  of  land-revenue  for  which  such  estate  was  made 
liable,  or  that  the  amount  of  land-revenue  assessed  on 
any  separate  estate  was  not  in  proportion  to  the  assets 
of  the  lands  assigned  to  such  estate, 

the  Lieutenant-Governor  may  order  a  new  allotment 
of  the  land-revenue  upon  the  separate  estates  in  accord- 
ance with  the  principles  prescribed  in  this  Act,  on  an 
estimate  of  the  assets  of  each  such  estate  as  they  stood 
at  the  time  of  the  partition,  such  estimate  being  made 
on  such  evidence  and  information  as  may  be  procurable. 

^  ,  ,  -,  loq.  (I)  Whenever  the   Lieutenant-Governor  passes 

[1876,5  133.]  i^.:)    V  /  J  J  .•  f      Ji 

an  order  under  section  1 02  tor   the  re- 

prrprTeTors^of'^undLr^  allotment  of  the  laud-revcnue  on  any 
assessed   estates  to     separate  estate,  he  may  direct  that  the 

make  refund  to  pro-  ^       ^  r  ^    . 

prietors  of  over-as-  proprietors  whosc  estatcs  are  found  to 
sessed  estates,  j^^^^   1^^^^^     uudcr-assessed    shall,   for 

each  year  during  which  they  have  held  possession  of  the 
separate  estates,  be  required  to  pay,  to  the  recorded 
proprietors  of  the  estates  which  have  been  over-assessed, 
a  sum  equal  to  the  annual  amount  in  which  the  latter 
are  found  to  have  been  over-assessed  ;  and  in  default 
of  payment  such  sum  shall  be  recoverable  as  provided 
in  section  108. 
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(2)  No  order  passed  by  the  Lieutenant-Governor 
under  sub-section  (I)  shall  be  liable  to  be  contested  in 
any  Court. 

104.  Every  notification  required    by  this  Act  to  be    [1876,5.134.] 
Publication       oi     published   shall,    unless  iL  is  otherwise 

notifications.  specially    directed,     be   published   by 

posting  up  copies  of  the  same — 

(a)  at  the  office  of  the  Collector, 

{b)  at   the  office    of  the   Deputy    Collector    who  is 
to  make,  is  making  or  has  made  the  partition, 

{c)  at  the  village  office  or  village   offices,    if  any,  of 
the  proprietors  of  the  parent  estate,  and 

{d)  in   one   or   more  of  the  principal  villages  in  the 
said  estate. 

105.  (f)  Any    notice    required   by   this    Act   to   be    [1876,8.135 
Service  of  notices,     served  on  any  person  may  be  served —    mo  1  e  .j 

(a)  by  delivering  the  notice  to  the  person  to  whom 

it  is  directed,  or,  on  failure  to  effect  such 
delivery,  by  posting  it  on  some  conspicuous 
part  of  the  house  in  which  the  said  person 
usiiall}''  resides ;  or 

(b)  by   sending  a  registered   letter,    containing   the 

notice,  to  such  person,  directed  to  the  address, 
if  any,  which  he  has  registered  under  this 
Act ;  or 

(c)  by   delivering   the   notice   to    a  general  agent  of 

the  person  to  whom  it  is  directed,  or  to  any 
person  who  has  been  appointed  in  that 
behalf,  or  who  has  been  appointed  an  agent 
of  the  person  to  whom  the  notice  is  directed 
for  the  general  purposes  of  any  partition 
under  this  Act ;  or 
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{(i)  by  affixing  a  copy  of  the  notice  at  the  village 
office  of  the  person,  to  whom  the  notice  is 
directed  ; 

or,  if  no  such  village  office  be  found,  and  if  the  notice 
cannot  be  served  in  any  of  the  other  modes 
mentioned  in  this  section,  by  affixing  a  copy 
of  the  notice  on  some  conspicuous  place  on 
the  estate  to  which  the  notice  relates. 

(2)  Where  two  or  more  persons  are  joint  applicants 
for  the  separation  of  an  estate  to  be  held  by  them 
jointly  as  a  separate  estate,  the  service  of  a  notice,  in 
any  of  the  modes  mentioned  in  sub-section  (i),  on  any 
one  of  such  joint  applicants  shall  be  deemed  to  be  good 
and  sufficient  service  on  both  or  all  of  them. 

[■876,.  .36.]  „,,.,„  ,„,  ■„.  '06.  If  the  directions  of  this  Act 
regularities  not  to  are  ui  substancc  and  ettect  complied 
vitiate  proceedings.      ^jj.^^^  ^^^  proceedings  thcrcundcr  shall 

be  affected — 

[a)  by   reason    of  any   mistake  or  informality  unless 

any  person  has  suffered,  or  is  in  danger  of 
suffering  material  injury  in  consequence  of 
such  mistake  or  informality ;  or 

(b)  by   reason   of  the  omission   to  publish  any  noti- 

fication required  by  this  Act,  or  to  serve  any 
notice  on  any  person  whose  name  is  not 
recorded  on  the  Callector's  registers  as  pro- 
prietor of  the  estate  in  respect  of  which  the 
notice  is  required  by  this  Act  to  be  served. 

107.     If  any   proprietor   or   other   person   fails    to 
I  '^^^'  '•  '^^  ^  comply,  within  the  time  fixed  therefor 

Fine    in    case     of  -^        .  .  ,  •   -i*  j 

non-compliance  by   noticc,   With  any  requisition  made 

with  requisition.  ^p^^^  l^jj-j^  Under  this  Act  by  the   Col- 

lector  or   Deputy   Collector,  the   Collector  or  Deputy 
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Collector,  as  the  case  may  be,  may  impose  upon  him 
such  daily  line  as  he  may  think  fit,  not  exceeding  fifty 
rupees, 

and  such  fine  shall  be  payable  daily  until  the  re- 
quisition is  complied  with  ; 

and  the  Collector  or  Deputy  Collector,  as  the  case 
may  be,  may  proceed  from  time  to  time  to  levy  the 
amount  which  has  become  due  in  respect  of  any  such 
fine  : 

Provided  that,  whenever  the  amount  payable  ex- 
ceeds five  hundred  rupees,  the  Collector  shall  report 
the  case  specially  to  the  Commissioner,  and  no  further 
levy  in  respect  of  the  fine  shall  be  made  otherwise 
than  by  the  authority  of  the  Commissioner. 

Note.  i. — A  question  having  arisen  whether  a  Collector  can  remit 
fines  imposed  by  himself  under  this  section,  it  has  been  ruled 
there  is  no  objection  to  the  Collector's  remitting  fines  which  he 
had  imposed,  or  was  competent  to  impose,  under  the  said 
section,  and  which  have  not  been  levied  :  but  this  permission 
does  not  extend  to  fines  which  require  the  sanction  of  the 
Commissioner  to  their  levy,  nor  does  it  authorize  the  refunding 
of  fines  already  levied.  (  Butwara  Collection  No.  6,  File  60 
of  1900). 

Note.  2.— This  section  "must   be   held   to   apply   in  all  Butwarra 
cases,"  {Boards'  No.  363  A,  dated  14/h  August  1880.) 

108.     Except   as   herein   otherwise    expressly    pro- 
Fees,  &c.  to  be  re-     "^^^^d,  all   fees,   fines,    costs  and  other    modified.]^ 
coverabie  as  pub-     sums   Ordered    Under   this  Act   to   be 

lie  demands.  -i  ,  1     ,,    .  , 

paid  by  any  person  shall  be  deemed 
to  be  public  demands,  and  shall  be  recoverable  under 
the  Public  Demands  Recovery  Act,  1S95. 


Ben.  I.  of 

1895. 


Note  i.— Section    108   of    Act    V  (B.  C.)    of  1897.— Stamp    duties 

on    partition    deeds   are   leviable    under  the  Stamp  Act  and  not 

under  any  provision  of  the  Estates  Partition  Act.     They  do    not 

come   within   the    purview   of    Section   108  of  the  latter  Act  and 
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cannot   be   realized  under  Act  (B.  C.)  of  1895.     (Butwara    Coll. 
No.  7,  File  No.  34  of  1905.) 

Note.  2.— Section  108  of  Act  V  (B.  C.)  of  1897.  This  section 
provides  specially  for  the  realization  of  costs,  etc.,  ordered  under 
this  Act  to  be  paid  :  but  it  does  not  apply  to  stamp  duties  on 
partition  deeds,  which  are  neither  leviable  under  this  Act  nor 
under  the  Public  Demands  Recover)'  Act  ot  1895.  The  difficulty 
with  regard  to  recovery  of  stamp  duties  payable  on  partition 
deeds  will  be  considered  when  the  Estates  Partition  Act  next 
comes  under  amendment.  (  Butwara  files  Nos.  50  of  1906  and 
8  of  1907.  ) 

[1876,5.139  109.     All  or  any  powers    and  functions   which  are 

""""^''^"^■^  assigned  by  this  Act  to  a  Deputy    Col- 

Powers  and    func-  "^  -^  1        t 

tions  of  Deputy  Icctor  may  be  exercised  and  dis- 
Coiiector     may  be     charcred  bv  the  Collector  ; 

exercised     by    Col-  '^  '  ' 

^^<^^°^-  and  whenever  it   is   provided   by 

this  Act  that  any  act  done  or  order  made  by  a  Deputy 
Collector  shall  require  the  sanction  of  the  Collector, 
or  shall  be  appealable  to  the  Collector,  then  if  such  Act 
has  been  done,  or  such  order  has  been  made,  by  the 
Collector,  it  shall  be  deemed  to  have  been  sanctioned 
by  the  Collector  or  to  have  been  confirmed  by  the 
Collector  in  appeal,  as  the  case  may  be. 

[1876,5.141.]  110.     (i)  The  Lieutenant-Governor   may  vest  any 

Collector  or  Deputy  Collecor  with 
Co^t^r  o%eputy  all  or  any  of  the  powers  which. 
Collector        with     under  the   provisions   of  any   law   for 

settlement  powers.  ,  .  ,     .  •      r  •    1  ^^  1 

the  time  being  m  force,  might  be  ex- 
ercised by  them  respectively,  or  might  be  conferred 
on  them  respectively,  if  they  were  making  a  settlement 
of  a  parent  estate. 

(2)  Such  powers  may  be  conferred  either  gene- 
rally in  respect  of  all  estates  in  the  partition  of  which 
the  Collector  or  Deputy  Collector  may  at  any  time 
and  in  any  district  be  engaged,  or  specially  in  respect 
of  any  particular  estate. 
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III.     (i)  An  appeal,  if  presented  within  one   month    [1876.  s  142 
from  the  date    of  the   order   appealed    '"°'^'fi^'i-3 
Appeals    to     the     against,  shall  lie  to  the  Callector  against 

Collector,    and    ad-  '^  '  » 

mission  by  him  of     evcry  Order   of  a  Deputy  Collector — 

objection. 

(a)  directing,  under  section  39, 
by  whom  or  how  the  costs  of  an  enquiry 
held  in  consequence  of  an  objection  raised 
shall  be  paid  ; 

{b)  made  under  section  47,  sub-section  (3),  declar- 
ing what  entr}'  in  a  record  of  existing 
rents  and  other  assets  of  land  shall  be  ac- 
cepted for  the  purposes  of  the  partition  ; 

(c)  made   under  section    50,   adopting   a  record  of 

existing  rents  and  other  assets  of  land  ; 

(d)  refusing,  under   section    51,    to  allow  recorded 

proprietors   to   make   a   partition  privately 
among  themselves  or  by  arbitration  ; 

{e)  rejecting,  under  section  ;^6,  sub-section  (^3), 
an  application  for  partition  according  to 
separate  possession  ; 

(f)  directing,  under  section  81,  sub-section  (3^ 
that  a  tenure  or  holding  be  split  up,  and 
that  the  rent  thereof  be  apportioned  ;  or 

ig)    imposing  a  fine  under  section  107. 

(2\  Objections  to  any  other  orders  passed  by  the 
Deputy  Collector  shall  only  be  admitted  by  the  Col- 
lector if  made  when  he  proceeds  to  consider  a  partition 
under  section  58. 

Note  I.— By  Sections  11 1  and  113  of  this  Act,  appeals  to  the 
Collector  and  Commissioner  in  matters  of  limits  of  land  and  the 
rent  to  be  paid  for  it  in  perpetuity  fixed  under  S.  89  of  the  old 
law  (wliich  corresponds  to  section  64  of  the  present  Act)  have 
been  altogether  withheld.  The  rights  of  appeals  in  connection 
with  rent-free  lands  and  permanent  intermediate  tenures  men- 
tioned in   Ss.  1 10  and  1 1 1  of  the  previous  Act   corresponding    to 
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Ss.  82  and  83  of  the  present  Act  have  also  been  curtailed.  But 
provisions  have  been  made  in  this  Act  that  objections  to  orders 
other  than  those  specified  in  Sections  in  and  112  may  be  made 
to  the  Collector  when  he  proceeds  to  consider  a  partition  under 
S.  58  and  to  the  Commissioner  when  he  proceeds  under  Section 
90  or  Section  91. 

Note  2.— The  Collector  has  no  power  to  review  a  case  struck  off 
by  his  predecessor.  Board's  decision  in  appeal  No.  180  of  189^, 
dated  J ith  July  1895. 

[1876,5.143  112.     (i)  An   appeal,   if  presented  to  the  Commis- 

n^°'i'fi«'^-3  sioner,   or   to  the  Collector  for   trans- 

CoEssioner  and     mission    to   the   Commissioner,  within 

admission   by  him     ^^^g  month  from  the  date  of  the    order 

of  objections  .  ,     ,,  t     ^       ^i       /-. 

appealed  agamst,  shall  he  to  the  Com- 
missioner against  every  order  of  a  Collector  (whether 
such  order  be  passed  by  the  Collector  in  the  first  in- 
stance or  in  appeal  from  the  order  of  a  Deputy  Col- 
lector)— 

{a)  rejecting  an  application  for  the  partition  of  an 
estate,  or  for  the  separation  of  a  share,  or 
putting  an  end  to  proceedings  for  effecting 
a  partition  or  separation  after  the  applica- 
tion has  been  admitted  ; 

■    {b)  directing,  under  section    29,  that  an  application 
for  partition  or  separation  be  admitted  ; 

{c)  directing,  under  section  38,  that  any  proprietor 
shall  pay  more  than  his  proportionate 
share  of  the  cost  of  a  partition  ; 

{d)  made  under  section  50,  adopting  a  record  of 
existing  rents  and  other  assets  of  land  ; 

{e)  refusing,   under  section  55,  to  approve  a  partition 

made  by  proprietors  or  by  an  arbitrator  or 

arbitrators  ; 
(f)  refusing   to   allow   a   partition  to  be  made  under 

section  -jG  in    accordance    with     separate 

possession  ; 
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(gt  directing,  imder  section  8;,.  that  any  sum  ex- 
ceeding five  hundred  rupees  shall  be  levied 
from  the  proprietor  of  an  estate  not  under 
partition  ; 

[h)  confirming,  amending  or  rejecting,  under  section 
86,  an  allotment   made   under  section  84  ; 

{i)  made  under  section  88,  when  a  dispute  or  doubt 
exists  as  to  whether  any  land  forms  part  of 
a  parent  estate. 

(7)  imposing  or  confirming  the  imposition  of  a  fine 
under  section  107  ;  or 

ik)  imposing  any  fine  amounting  to  more  than  fifty 
rupees,  or  directing  the  payment  of  any 
costs  amounting  to  more  than  fifty  rupees. 

(2)  Objections  to  any  other  orders  passed  by  the 
Collector  shall  only  be  admitted  by  the 
Commissioner  if  made  when  he  proceeds 
to  consider  a  partition  under  section  90 
or  section  91. 

113.     An  appeal,  if  presented   to  the    Board,  or  to    '1876,5.14 
Appeals    to     the     ^^"^^  Commissioner   for  transmission  to    '^°  '  '^  ■■' 
Board.  the  Board,  within  six  weeks   from  the 

date  of  the  order  appealed  against,  shall  lie  to  the  Board 
against  every  order  of  the  Commissioner — 

(a)  confirming,  modifying  or  reversing  any  order 
of  the  Collector,  rejecting  an  application 
for  the  partition  of  an  estate,  or  putting  an 
end  to  proceedings  for  effecting  a  partition 
after  the  application  has  been  admitted  ; 

{b)  confirming,  modifying  or  reversing  any  order  of 
the  Collector  directing,  under  section  29, 
that  an  application  for  partition  be  ad- 
mitted ; 

Z2 
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(r)  confirming  or   amending  a  partition  as  approved 
or  made  by  the  Collector  ;  or 

(</)  imposing,  or   confirming   the    imposition  of,  any- 
fine   amounting   to  five   hundred  rupees,  or 
ordering  or   confirming  an  order  directing, 
the   payment   of  any   costs   amounting  to 
more  than  five  hundred  rupees. 

Note  i. — There  is  no  appeal,  as  of  right,  to  the  Board  from  an 
order  of  the  Commissioner  against  an  order  of  tlie  Collector 
under  Section  88  of  the  present  Act  as  to  disputes  or  doubts 
regarding  land,  (  Board's  Proceedings  of  jof/i  /ii!y,  1887, 
A'o.  80,  Collection  7,  Ft/e  251.) 

Note  2.— Cf.  Section  144  (a)  Act  VIII  (R.  C.)  of  1876.  The 
words  "putting  an  end  to  proceedings  for  effecting  a  partition 
after    the   application    has    been    admitted''     used    in    section 

144  (a).  Act  VIII  of  I S76         f     ,    c     .•         r    ActVni(B.C.) 

—  ;  .    . R-,  /FTT^ — i — -^ —    '■efcr  to  Section  36,  ■ — -^r ..  \,  „  - 

113  (a),  Act  V  (B.C.)  of  1897  ^      34,  Act  V  (B.C.) 

-  ^  -  .  ("Board's  Proceedings  of  oth  September  1800,  No.  86, 
of  1897      ^ 

Butwara  Collection  7,  File  72  of  1899.) 

[1876,8.145  114.     (i)  Except  in  the  cases  mentioned  in   section 

'""^'^''^•^  113,   when   an   order   of  a   Collector, 

peain're\^sio°n  ''b'y  whether  passcd  by  him  in  the  first  in- 
Board  ;  further  ap-  staucc  or  in  appeal  from  the  order  of 
^^^        °^^  '  a  Deput}^  Collector,  is   upheld   by   the 

Commissioner,  no  further  appeal  shall  lie  ;  but  the 
Board,  acting  either  on  the  application  of  the  party 
aggrieved  or  of  their  own  motion,  may  call  for  the  record 
of  the  case  and  pass  such  order  as^they  think  fit. 

(2)  When  an  order  of  a  Collector,  whether  passed 
by  him  in  the  first  instance  or  in  appeal  from  the 
order  of  a  Deputy  Collector,  is  modified  or  reversed 
by  the  Commissioner,  a  further  appeal  shall  lie  to  the 
Board  in  the  following  cases  only,  namely,  when  the 
order  of  the  Collector  was  one — 

(a)    directing,  under  section  s^,  that  any   proprietor 
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shall  pay  more  than  his  proportionate  bhare 
of  the  cost  of  a  partition,  when  the  excess 
which  he  is  ordered  to  pay  exceeds  live  hun- 
dred rupees  ; 

{b)  made  under  section  50,  adoptint,^  a  record  of 
existing  rents  and  other  assets  of  land  ; 

(c)  directing  under  section  35,  that  any  sum  exceed- 
ing five  hundred  rupees  shall  be  levied  from 
the  proprietor  of  an  estate  not  under  parti- 
tion ;  or 

.(/)  conlirming,  amending  or  rejecting,  under  section 
86,  an  allotment  made  under  section  84. 

Note  i. — A  Commissioner  without  going  into  the  merits  of  a  case 
decided  on  appeal  a  prcUminary  objection,  and  against  his 
order  an  appeal  was  preferred  to  the  Board.  It  was  held  that, 
apart  from  tiie  fact  tliat  the  parties  agreed  to  the  Board's  enter- 
ing into  the  merits  of  the  case,  this  section  fully  authorized  the 
Board  to  do  so,  when  dealing  with  the  appeal  regarding  the 
preliminary  objection.  {Board's  Proceedings  of  20th  February^ 
itiS6,  No  P7,  Collection  2,  File  6jo.) 

• 

Note  2. — The    partition    proceedings    of     an    entire    estate    were 

confirmed  by  the  Commissioner  (in  1902)  under  section  118  of 
Act  \'I1I  (B.  C.)  of  1S76.  When  the  Amin  went  to  deliver 
possessions  it  was  discovered  that  the  Butwara  maps  were 
greatly  at  variance  with  existing  facts  and  with  the  papers 
prepared  in  the  course  of  the  general  survey  and  settlement  of 
the  district.  The  Collector,  after  careful  enquirx-,  was  satisfied 
that  it  was  not  possible  to  give  possession  on  the  basis  of  the 
Butwara  papers  and  it  also  appeared  to  him  that  as  regards 
the  same,  at  any  rate  of  the  estates  created  by  the  partition,  the 
Government  revenue  was  in  danger.  Accordingly  he  recommend- 
ed to  the  Commissioner  that  the  Board  should  be  mo\cd  to  direct 
a  revision  of  the  proceedings. 

After  proloncjed  correspondence  between  the  rollector  and  the 
Commissioner,  the  Commissioner  decided  that  the  Amin  should 
give  possession  under  the  Butwara  maps  so  far  as  it  cuuld  be 
given. 
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The  case  having  come  up  on  appeal,  llie  Board  found  that  the 
proceedings  were  governed  by  the  provisions  of  tlie  old  Acl. 
They  observed  as  follows  : — 

*' Section  145  of  tlie  old  Act  VII I  (B  C.)  of  1876,  is  much  wider 
in  scope  and  gives  much  greater  plenary  powers  of  rivision  and 
control  than  the  corresponding  section  114  of  the  present 
Act.  It  is  abundantly  clear  that  under  section  145  of  the  old 
Act,  the  I5oard  have  full  power  to  interfere  in  a  case  like  the 
present. 

The  Board  held  lliat  tiie  fact  that  there  was  risk  to  the  revenue 
along  with  the  impossibility  of  delivering  possession  according 
to  the  Butwara  maps  and  the  important  and  vital  changes  which 
the  villages  apparently  had  undergone  since  the  Butwara 
measurement  took  place  and  which  had  been  brought  to 
prominence  in  the  late  revenue  survey  made  it  expedient  that 
the  proceedings  should  be  revised  with  a  view  to  assigning  to 
each  estate  a  fair  share  of  the  assets  as  they  subsequently  existed 
and  to  making  a  more  equitable  re-apportionment  of  the  burden 
of  Government  revenue.  The  Board  accordingly  set  aside  the 
Commissioner's  order  appealed  against  and  also  the  Butwara 
proceedings  under  the  old  Act.  and  directed  that  they  should  be 
gone  through  afresh  imder  provisions  of  the  Bencjal  Act  V  of 
1897.  (Butwara  Collection  No.  7,  File  No.  85  of  1904,  Serial 
No.  4). 

Note  3  — "  It  has  been  held  by  the  Board  that  the  second  sentence 
of  subsection  (I)  of  section  114  of  Act  V  (B.  C.)  of  1897  gives  a 
revisional  jurisdiction  to  the  Board  not  in  respect  of'all  orders 
under  the  .Act,  but  only  in  respect  of  orders  of  the  kind  men- 
tioned in  the  first  sentence.  The  provisions  of  section  145  of 
Act  VIII  (B.  C.)  of  1S76,  giving  general  powers  of  supervision 
and  control  to  the  Board  have  not  been  reproduced  in  the  present 
Act.  (Board's  Proceedings  of  4th  August,  1901,  No.  169,  Col- 
lection 5,  I''ile  10  of  1 90 1.)'' 

Note  4 — Revisional  iuiisdiclion  is  gi\en  to  the  Board  under  the 
last  sentence  of  section  114  (I).  In  the  opinion  of  the  Board, 
that  revisional  jurisdiction  is  intended  to  apply  to  all  cases  other 
than  those  specified  in  section  i  13  and  i  14  (2)  in  which  appellate 
jurisdiction  is  given.  It  would  lliey  think  be  incongruous  to 
hold  that  re\isional  jurisdiction  is  giscn  where  there  is  con- 
currence between  the  Collector  and  (Commissioner  and  disallowed 
where  there  is  divergence.  (Bo.ird's  Butwara  File  No.  85  of 
1907,  Serial  No.  0). 
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115.  When  ail  appeal   is   presented   under   section    [New.] 
,  ,.  iir,   section    113    or   section    113,   or 

Stay  of  proceedings  '  . 

pending  appeal  or  wlien  the  Board  calls,  under  section 
'="'''""•  114,  sub-section  (i),  for  the   record   of 

a  case,  the  proceedings  shall  not  be  stayed  pending  the 
appeal  or  revision  unless  the  appellate  or  revising 
authority  so  directs. 

116.  (i)  Any  proceedings   of  a    Deputy   Collector,    [1876,5.146, 

^    I,  y-.  •     •  ^^  z     modified.] 

Collector  or   Commissioner   connected  -' 

ce?di;S"  conneciTd  with  giving  posscssiou  to  the  propric- 
with  giving  posses-     toi's  of  their  respective  separate    estate 

in  pursuance  of  section  94  may  be  set 
aside  or  amended  by  the  Collector,  Commissioner  or 
Board,  as  the  case  may  be,  provided  that  the  revising 
authority  shall,  within  three  months  from  the  date  on 
which  such  possession  has  been  given,  make  an  order 
to  the  effect  that  such  proceedings  are  under  its  con- 
sideration, 

(2)  Every  such  order  shall,  when  made  by  the 
Commissioner  or  the  Board,  be  communicated  to  the 
Collector  of  the  district,  and  the  Collector  shall  cause 
all  such  orders  to  be  published  by  notification. 

Note  i. — At  the  time  of  {giving  possession,  tlie  Aiiiin  proceeded  to 
divide  the  trees  standins^  on  tlie  estate  among-  the  several  pro- 
prietors, whereupon  an  objection  was  raised  by  certain  sharers 
to  tlie  effect  that  the  trees  standing  on  their  plot  sliould  be  left 
entirely  in  their  sole  possession,  as  tliey  should  go  with  the 
lands  on  which  they  stood-  Tiie  Deputy  Collector  held  that 
tlie  value  of  the  trees  had  not  been  included  in  the  assets  of 
the  land  according  to  the  practice  there  in  vogue,  and  tliat  they 
should  therefore  be  separately  divided  among  the  parties.  The 
Collector  confirmed  this  order,  dismissing  the  appeal.  Against 
the  above  orders  an  appeal  was  preferred  to  the  Commissioner, 
who  docretd  it  o\\  tin?  ground  that  it  would  be  impossible  to  put 
one  proprietor  in  possession  of  a  certain  plot  of  land,  and  to 
put  other  proprietors  in  possession  ol  diltercnt  trees  which  were 
growing  upon  iIkU  plot  of  land.     On  appeal  this  view  was  upheld 
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by  the  Board  as  in  accordance  with  fairness  and  common  sense. 
{Board's  Proceedings  of  Z'jth  March,  i8S6,  No.  46,  Collection  7, 
File  1485.) 


[1876,5.147.]  117.     The   Collector,    the   Commissioner   and     the 

Orders  as  to   costs     Board   respectively    may     pass    such 

'*"  -'PP^'-''-  orders   as   they  think   fit  in  respect  of 

the  payment  of  the  costs  of  any  appeal   which  is    made 

to  them  respectively  under  this  Act. 

Note. — By  this  section  Collector  has  also  been  empowered  to 
award  costs  in  appeal  which  is  new. 

XuTE  I. — A  pleader,  wlio  was  engaged  in  a  partition  case,  having 
t^ken  20  )'ears'  purchase  as  the  valuation  of  his  claim  for  his  fee, 
the  question  how  the  valuation  should  be  made  in  partition 
cases  in  Revenue  offices  was  referred  to  the  Board,  who  pointed 
out  that  in  partition  proceedings  before  Revenue  officers  in 
calculating  such  fees  the  rules  prescribed  by  the  Board  under 
the  Legal  Practitioners'  Act  XVIII  of  1879  should  be  observed. 
{Board's  Proceedings  of  ig/h  May,  1883,  A^o.  23,  Collection  7, 
File  221.) 

''1^76,5.148.1  118.     If,   in    any  case  in  which  a  Collector  or  other 

Powers  of   officers     officcr    exccrciscs    jurisdiction    under 

exercising  jiirisdic-     {\-ii^   Act,   any   person   is  guilty  of  the 

lion  under  this    Act  ,„  ^       ^   .  r  ^     '•       l-  r  i 

with  regard  to  false  otleuce  of  givHig  or  fabncatuig  lalse 
evidence  of  forgery,     evideuce,    or   of  forgcry,  as  defined  in 

xi,Vofi>.6o.  |_j^g  Indian  Penal  Code,  or  of  abetting  any  of  those 
offences,  such  Collector  or  other  officer  shall  have  the 
same  powers  in  respect  of  such  offence,  and  of  the 
person  charged  with  committing  the  same,  as  are  vest- 
ed by  the  Code  of  Criminal  Proceedure,  1882,  in  a  Civil 

X  of  1S82.  Court  when  any  such  offence  is  committed  before  or 
■against  such  Court,  or  when  a  document  believed  to  be 
a  forgery  is  given  in  evidence  in  any  proceedings  in 
buch  Court. 
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•NT  1  [1876.    S   149] 

119.     Xo  order —  •■    '     •  •*^-' 

(a)  refusing   to  admit   an    application    lor  partition, 
n   .  ■      A  or   to   carry   out   a   partition,   on  any 

Certain  orders  un-       wi     i-w     ^        ^  i 

tier  this  Act  not  ii;i-     of  the  grouuds    mentioned    in    section 
bietobe  conteste.i     TT.o//Mniade     uiider     section     20, 

or  set  asKie  by  Civil       ^^   >    ^'  \^J    mcn^i^  <^ 

suit.  ^Q^  Chapter  V,  Chapter   VII,    Chapter 

VIII,  Chapter  IX  (except  section    81),    Chap- 
ter X,  section  107  or  section  117, 

shall  be  liable  to  be  contested  or  set  aside  by  suit 
in  any  Court,  or  by  any  means  other  than 
those  expressly  provided  in  this  Act  : 

Provided  that — 

(i)  any  person  claiming  a  greater  interest  in  lands 
which  were  held  in  common  tenancy  between 
two  or  more  estates  than  has  been  allotted 
to  him  by  an  order  under  section  84  or 
section  86  ;  or 

(u)  any  person  who  is  aggrieved  by  an  order  made 
under  section  88, 

may  bring  a  suit  in  a  Court  of  competent  jurisdiction 
to  modify  or  set  aside  such  order. 

Note  i. — A  suit  for  possession  of  lands  of  which  the  owners  have 
been  dispossessed  in  pursuance  of  an  order  of  the  Collector 
under  section  1 16  (corresponding  to  section  88  of  the  present 
Estates  Partition  Act)  will  lie,  even  though  no  suit  is  brought 
to  set  aside  the  Collector's  order  under  section  150  (correspond- 
ing to  section  119  of  this  Act).  Laloo  Singh  vs.  Purna  Chandra 
Banerjee.     I.  L.  R.  24  Cal.  149. 

Note  2. — It  had  been  ruled  under  Reg  :  XIX  of  1814,  that  there  is 
nothing  in  tlie  Butwarra  law  to  prevent  the  Civil  Court  from 
entertaining  a  suit  for  the  declaration  of  the  plaintiff's  right 
to  a  larger  sliare  than  that  recorded  in  his  name  in  the  paper 
of  partition.     6  B.  L.  R.  65S  ;  8  B,  L,  R.  72  ;  Appendix. 
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4;i876,s.  151.]  120.     In  the  execution  of  the  duties  imposed  on  the 

Board  by  this  Act,  the  Board  shall   be 

Board  to  be  guided  •11,  ,1 

by  orders  or  instruc-     guided  by  such  ordcrs  or  nistructions  as 

Gover^nol'''^"^^"'^"''     ^^^^^  ""^^^^  ^^''^'"   ^'"^^   ^^   ^"^"^^   receive 

from  the  Lieutenant-Governor. 

[1876,  E.  153  121.     The  Board  may,  from  time  to  time,   with   the 

"^^  '  *  Power  of  Board  to     previous  sanction   of  the    Lieutenant- 

make  rules.  Governor,  make  rules, — 

{a)  prescribing,  in  pursuance  of  section  i8,  clause 
(g),  particulars  to  be  contained  in  applications 
for  partition ; 

(b)  for     regulating   the     appointment     of    persons 

under  section  35  and  the  scale  of  their  remu- 
neration, and  for  enabling  an  officer  making 
a  partition  to  keep  himself  informed  of  the 
proceedings  of  such  persons  and  to  exercise 
a  proper  control  over  them  ; 

(c)  for  determining  the  costs  of  partitions  ; 

(d)  for  fixing,  for  the   purposes   of  section    37,   the 

instalments  in  which  and  the  times  at  which 
the  cost  of  making  partitions  shall  be  levied 
from  proprietors  ; 

(e)  for  fixing  a  general  scale  of  fees  for  the  levy  of 

charges  from  proprietors  of  estates  under 
partition,  when  the  formation  of  an  Estates 
Partition  Fund  has  been  directed  under 
section  42  ; 

(/)  for  fixing  the  instalments  in  which  and  the 
times  at  which  the  said  fees  shall  be  levied 
from  proprietors  ; 

ig)  generally,  for  regulating  the  receipts,  disburse- 
ments and  management  of  any  Estates  Parti- 
tion Fund  formed  under  the  said  section   42  ; 
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Ui)  prescribing  what  entries  in  the  record  of  exist- 
ing rents  and  other  assets  shall  be  read  out 
and,  when,  necessary,  corrected  or  added  to, 
under  section  47,  sub -section  (2)  ; 

(/)  prescribing  the  manner  in  which  and  the  period 
for  which  copies  of  survey  papers  and  records 
of  existing  rents  and  other  assets  shall  be 
published  under  section  48  ; 

(/)  prescribing  the  entries  in  survey  papers  or 
records  of  existing  rents  and  other  assets 
(of  which  copies  shall  be  furnished  to  land- 
lords and  tenants  under  the  said  section   48  ; 

{k)  prescribing  the  form  of  partition  papers  to  be 
delivered  under  section  53  or  prepared  under 
section  57  ;  and 

(/)  generally,  for  the  guidance  of  officers  in  con- 
ducting partitions  or  making  a  surve)-  and 
preparing  a  record  of  existing  rents  and 
other  assets  of  land  under  this  Act. 
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